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DAMAGES  UNDER  THE   CIVIL  DAMAGE   STATUTES 


1247. 

Principles  on  which  the  stat- 

§ 1251. 

Sales  by  several  persons. 

utes  rest. 

1252. 

Acquiescence  a  bar. 

1248. 

Where  death  ensues. 

1253. 

Avoidable  consequences. 

1249. 

Means  of  support. 

1254. 

Exemplary  damages. 

1249a. 

Injury  to  property. 

1255. 

Consequential  damages. 

1250. 

Other  damages. 

1256. 

Mental  suffering. 

§  1247.  Principles  on  which  the  statutes  rest. 

The  statutes  of  many  States  contain  provisions  giving  dam- 
ages against  the  seller  of  intoxicating  liquors  for  injuries  re- 
sulting from  their  sale.  Sometimes  the  act  gives  the  right  of 
action  to  every  husband,  wife,  child,  parent,  guardian,  em- 
ployer, or  other  person,  who  shall  be  injured  in  person,  property, 
or  means  of  support,  against  the  seller,  and  also  against  any 
person  or  persons  owning  or  renting,  or  permitting  the  occupa- 
tion of  any  building  or  premises,  and  having  knowledge  that 
intoxicating  liquors  are  sold  therein,  for  all  damages  sustained, 
and  for  exemplary  damages;  sometimes  no  action  is  given 
against  the  person  owning  the  premises  on  which  the  liquor  is 
sold.  The  statute  in  New  Hampshire  gives  the  right  of  action 
when  the  liquor  has  been  unlawfully  sold;  ^  and  in  Wisconsin 
only  against  a  person  who  has  been  notified,  or  requested  in 
writing,  not  to  part  with  liquor  to  a  minor  or  habitual  drunk- 
ard.^ In  Michigan  it  has  been  said  that  the  intention  of  the 
statute  is  that  if  there  has  been  an  injury  which  the  defendant 
has  contributed  to  produce,  he  shall  be  liable  for  the  whole  in- 
jury; but  that  where  it  appears  that  the  defendant's  act  in 
supplying  liquor  had  no  appreciable  effect  in  causing  the  dam- 
age, the  jury  cannot  find  for  the  plaintiff.'  In  the  same  State, 
a  wife  suing  under  the  civil  damage  act  cannot  show  that  she 

1  Gen.  St.  1878,  ch.  109,  §  33.  '  Steele  v.  Thompson,  42  Mich.  594. 

"  Sanborn  &  Berryman's  Annot.  Stat. 
1889,  §  1556. 

161  2561 


2562  DAMAGES  UNDER  CIVIL  DAMAGE   STATUTES         §  1248 

has  children,  as,  under  the  statute,  each  child  has  a  separate 
action;  *  and  this  has  been  held  in  Iowa  also.^ 

In  Massachusetts  a  statute  *  provides  that  the  husband,  wife, 
parent,  child,  guardian,  or  employer  of  any  person  having  the 
habit  of  drinking  to  excess,  may  have  a  civil  action  against  any 
one  who  sells  such  person  intoxicating  liquor  after  notice  not 
to  do  so;  and  may  recover  "such  sum,  not  less  than  $100  nor 
more  than  $500,  as  may  be  assessed  as  damages."  The  action 
under  this  statute  is  held  to  be  penal,  and  hence  common-law 
rules  as  to  damages  cannot  in  aU  respects  be  apphed  to  it.''  In 
Pennsylvania  the  language  of  the  statute  is  that  "any  one 
aggrieved  may  recover  full  damages"  for  "any  injury  to  person 
or  property."  Under  this  statute  it  has  been  held  that  a  father 
cannot  recover  money  spent  for  medical  service,  nursing,  etc., 
in  the  case  of  his  son,  the  latter  being  of  full  age,  and  no  family 
relation  subsisting.*  In  Illinois  also  the  damages  must  be  for 
injury  to  the  person,  property,  or  means  of  support  of  the 
plaintiff;  *  and  since  it  is  impossible  to  compute  actual  damages 
upon  any  specific  basis,  the  jury  must  determine  the  amoimt 
as  practical  men  on  the  evidence  as  best  they  can.^"  In  a  case 
in  Indiana  ^^  evidence  was  offered  in  mitigation  of  damages  that 
plaintiff  had  abused  her  husband  on  the  street,  and  had  as- 
saulted him;  that  at  another  time  she  went  to  defendant's 
saloon  and  attempted  to  demolish  it  with  a  hatchet;  and  that 
during  the  months  when  the  sales  were  alleged  to  have  been 
made  to  the  husband  she  would  (go  downtown  and  whip  her 
husband  on  the  way  home.  But  this  evidence  was  held  irrele- 
vant. 

§  1248.  Where  death  ensues. 

Whether  damages  can  be  recovered  where  death  has  ensued 
from  the  sale  of  intoxicating  liquors  has  been  considered  in 
several  cases,  and  the  courts,  even  in  the  same  State,  have 

*  Rosecrants  v.  Shoemaker,  60  Mich.  '  Veon  v.  Creaton,  138  Pa.  48,  20 

4,  26  N.  W.  794.  Atl.  865. 

'  Huggins  V.  Kavanagh,  52  la.  368,  '  Kellerman  v.  Arnold,  71  HI.  632. 

3  N.  W.  409.  w  Brown  v.  Butler,  66  111.  App.  86. 

« R.  L.  1902,  c.  100,  §  S3.  "  Gough  v.  State,  32  Ind.  App.  22, 

'  Sackett  v.  Ruder,  152  Mass.  397, 25  68  N.  E.  1043. 
N.  E.  736, 
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sometimes  arrived  at  opposite  conclusions.  In  Hayes  v. 
Phelan,^^  where  the  plaintiff's  husband  died  from  intoxication, 
it  was  held  in  an  action  against  the  seller  of  the  liquors  that 
"injured"  in  the  statute  meant  a  legal  injury;  that  the  object 
of  the  action  was  to  allow  a  recovery  against  the  remote  wrong- 
doer: to  wit,  the  seller  of  the  liquor,  in  addition  to  the  action 
against  the  immediate  wrongdoer,  and  that  there  could  only 
be  an  action  against  the  seller,  where  an  action  existed  against 
such  a  wrongdoer,  and  that  hence  there  could  be  none  in  this 
case.  In  Jackson  v.  Brookins,^'  where  the  plaintiff's  husband 
was  killed  in  an  affray  while  intoxicated,  it  was  held  that  she 
could  recover  damages  resulting  from  the  death.  In  Quain 
V.  Russell  "  the  same  view  was  adopted;  while  in  Brookmire 
V.  Monaghan  ^^  the  opposite  view  was  taken.  The  Court  of  Ap- 
peals has,  however,  held,  in  the  case  of  Volans  v.  Owen,"  that 
a  new  cause  of  action  is  given  by  the  statute,  and  that  an  action 
against  the  seller  can  be  maintained  for  injury  to  the  means  of 
support,  although  no  other  action  would  lie.  The  same  view 
has  been  taken  in  Illinois;  "  and  so,  too,  in  Nebraska.'*  But 
the  rule,  that  the  plaintiff  cannot  recover  damages  for  the 
death  of  her  husband  arising  from  the  sale  of  intoxicating 
liquors,  is  adopted  in  a  case  in  Ohio,"  where  the  same  view  of 
the  statute  is  taken,  as  in  the  opinion  of  the  majority  of  the 
court  in  Hayes  v.  Phelan,  above  cited.  Mcllvaine,  J.,  in  deliv- 
ering the  opinion  of  the  court,  says : 

"She  had  an  interest  in  his  labor,  and  in  his  capacity  to  labor, 
as  a  means  of  support,  during  his  life;  but  after  his  death  this 
means  of  support  no  longer  existed,  and  was  not  the  subject  of 
injiu-y  or  diminution.  But  to  avoid  any  charge  of  hypercriti- 
cism,  we  place  our  decision  upon  the  ground  that  in  view  of  the 
previous  state  of  the  law,  and  the  mischief  sought  to  be  rem- 

12  4  Hun,   733;  but  see  dissenting  Am.  Rep.  409,  2  N.  W.  715.    The  fact 

opinion  in  this  case  of  James,  J.,  re-  that  property  of  deceased   came  to 

ported  in  5  Hun,  335.  plaintiff  at  his  death  does  not  mitigate 

"  5  Hun,  530.  the  damages.     Houston  v.  Gran,  38 

»  8  Hun,  319.  Neb.  687,  57  N.  W.  403. 

"  15  Hun,  16.  "  Davis  v.  Justice,  31  Oh.  St.  359,  27 

•*  74  N.  Y.  526;  ace,  Davis  v.  Stand-  Am.  Rep.  514;  ace,  Kirchner  v.  Myers, 

ish,  26  Hun,  608.  35  Oh.  St.  85,  35  Am.  Rep.  589.    And 

"  Emory  v.  Addis,  71  111.  273.  see  Pegram  v.  Stortz,  31  W.  Va.  220, 

"  Roose  V.  Perkins,  9  Neb.  304,  31  6  S.  E.  486. 
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edied,  we  can  find  no  expression  in  the  statute  that  indicates 
an  intention  on  the  part  of  the  legislature  to  bring  the  loss  of 
labor  caused  by  the  death  of  the  person  intoxicated  within  the 
meaning  of  the  term  'means  of  support,'  for  an  injury  to  which 
the  right  of  action  is  given  by  the  statute."  ^° 

But  see  dissenting  opinion  of  Boynton,  J.,  in  this  case,  re- 
ferred to  below.  The  question  is  not  without  difficulty,  owing 
to  the  absence  from  the  statute  of  a  provision  expressly  covering 
injuries  resulting  from  death.  It  is  said,  however,  with  much 
force,  that  the  statute  does  not  define  or  enumerate  the  injuries 
intended  to  be  covered,  but  mentions  generally  injuries  to  per- 
son, property,  or  means  of  support  in  consequence  of  the  in- 
toxication of  any  person,  and  that  if  death  ensues  as  the  natural 
and  legitimate  result  of  the  intoxication,  it  is  covered  by  the 
language  of  the  statute;  that  if  death  were  excluded,  then  the 
minor  and  temporary  injuries  would  be  provided  for,  while  the 
greatest  and  most  permanent  of  all  would  be  excluded.^'  It  is 
true,  that  at  common  law,  in  actions  for  wrongs,  a  recovery 
could  only  be  had  for  injuries  to  person  or  property.  But  the 
question  naturally  arises,  whether  the  legislative  intent  of  the 
statute  under  consideration  was  not  to  go  beyond  the  common- 
law  rule,  and  provide  a  remedy  for  injuries  produced  by  in- 
toxication to  the  means  of  support  of  the  injured  party,  whether 
the  injury  arose  from  a  temporary  cause,  such  as  sickness,  or 
from  a  permanent  cause,  such  as  death.  This  view  is  taken  by 
James,  J.,  in  the  dissenting  opinion  in  Hayes  v.  Phelan,  and  is 
very  ably  maintained  by  Boynton,  J.,  in  the  dissenting  opinion 
in  Davis  v.  Justice.  The  learned  judge  regards  the  construction 
given  to  the  statute  by  the  majority  of  the  court  as  violating 
both  its  letter  and  spirit,  and  that  its  provisions  clearly  indicate 
a  purpose,  on  the  part  of  the  legislature,  to  require  the  seller 
and  the  owner  of  the  premises,  when  liable,  to  make  full  and 
adequate  compensation  in  damages  to  the  party  injured 
through  their  violation  of  the  statute.    He  says: 

"The  argument  of  counsel  .  .  .  and  the  judgment  of  the 

*>  Davis  V.  Justice,  31  Oh.  St.  359,  the  death  should  have  been  in  the  con- 

364,  27  Am.  Rep.  514.  templation  of  the  seller;  but  it  is  enough 

"  Jackson  v.  Brookins,  5  Hun,  530;  if  the  proximate  cause  is  the  selling, 

in  New  York  it  is  not  necessary  that  Davis  v.  Standish,  26  Hun,  608. 
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court  seem  to  be  founded  on  the  mistaken  notion  that  the  action 
is  brought  to  recover  damages  for  the  death  of  the  husband. 
Such  is  not  the  case.  The  wrongful  act  which  constitutes  the 
ground  of  the  action,  is  the  illegal  sale  of  the  hquor,  causing  the 
intoxication  from  which  the  injury  results.  The  death  of  the 
husband  only  affects  the  measure  of  damages.  It  destroys  his 
ability  to  labor,  and  thereby  diminishes  the  wife's  means  of  sup- 
port. If  the  husband  had  lost  both  his  arms  or  legs,  or  become 
permanently  insane,  in  consequence  of  the  intoxication,  or  had 
otherwise  become  permanently  disabled  to  perform  physical 
labor,  and  had  survived,  the  result  to  the  wife  would  have  been 
precisely  the  same.  Her  injury,  in  either  case,  would  consist  in 
the  deprivation  of  the  means  of  support  resulting  from  the  loss 
of  her  husband's  ability  to  labor.  There  is  not  the  slightest 
foundation,  in  reason  or  justice,  for  an  intention  upon  the  part 
of  the  legislature  to  authorize  a  recovery  for  an  illegal  sale 
causing  intoxication  resulting  in  injury,  where  death  does  not 
follow,  and  to  refuse  damages  where  death  results.  Indeed, 
there  is  much  more  reason  to  award  damages  for  the  injury  in 
the  latter  case  than  in  the  former.  That  the  legislature  in- 
tended to  authorize  a  recovery  in  the  one  case,  and  not  in  the 
other,  is  an  assumption  not  only  not  warranted  by,  but  in  clear 
contravention  of  the  express  provisions  of  the  statute."  ^^ 

Where  damages  for  death  of  a  husband  caused  by  the  sale  of 
intoxicating  liquors  were  allowed,  it  was  held  that  the  jury 
might  estimate  the  damages,  with  reference  to  the  fact  that  it 
is  the  duty  of  the  husband  to  provide  the  wife  with  present 
support,  as  well  as  maintenance  for  the  future,  and  that  she  is 
entitled  to  such  a  sum  as,  in  a  pecuniary  point  of  view,  would 
make  her  whole.  ^' 

§  1249.  Means  of  support. 

The  plaintiff  may  recover  for  an  injury  to  her  means  of  sup- 
port from  any  cause.  ^^    The  damages  are  primarily  the  differ- 

22  Davis  V.  Justice,  31  Oh.  St.  359,  in  estimating  the  damages  where  death 

369,  27  Am.  Rep.  514.  has  ensued. 

2'  Rafferty  v.  Buckman,  46  la.  195.  "  Indiana:    Nelson    v.    Hunter,    32 

See  also  Roose  ».  Perkins,  9  Neb.  304,  Ind.  App.  88,  69  N.  E.  298. 

2  N.  W.  715,  31  Am.  Rep.  409,  for  a  Michigan:  Thomas   v.   Dansby,   74 

statement  of  the  facts  to  be  considered  Mich.  398,  41  N.  W.  1088;  Bowden  v. 
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ence  in  the  earnings  devoted  to  plaintiff's  support,  ^^  and  the 
plaintiff  may  therefore  show  what  the  means  of  support  were,^* 
as  for  instance  a  wife  may  show  the  occupation  and  business 
capacity  of  her  husband.  ='  In  Mulford  v.  Clewell,^*  the  plain- 
tiff's husband  was  an  habitual  drunkard.  He  squandered  his 
own  money,  sold  some  of  her  property,  and  became  unable 
to  work.  At  times  he  was  wild  and  delirious,  and  she  was 
obUged  to  attend  him,  and  had  been  put  in  much  fear,  and 
finally  compelled  to  leave  the  house.  It  was  held  that  it  was 
not  necessary  that  the  plaintiff  should  have  been  actually 
without  support,  or  at  any  time  have  been  deprived,  in  whole 
or  in  part,  of  means  of  support;  that  means  of  support  relates 
to  the  future  as  well  as  to  the  present;  that  it  is  enough  if  she 
show  that  the  sources  of  her  future  support  have  been  cut  off,  or 
diminished  below  what  is  reasonable  and  competent  for  a  per- 
son in  her  station  in  life,  and  below  what  they  otherwise  would 
have  been.  It  was  also  held,  that  it  need  not  appear  that  the 
injury  resulted  directly  and  immediately  from  the  drunken- 
ness, during  its  continuance,  but  sufficient  if  it  be  shown  to 
result  from  insanity,  sickness,  or  inabihty  produced  by  intoxi- 
cation; that  to  destroy  the  health  of  the  husband,  and  his  abil- 
ity to  labor,  is  to  destroy  her  means  of  support.  In  Dunlavey 
V.  Watson  ^'  it  was  held  proper  for  the  jury,  in  awarding  dam- 
ages to  the  wife,  to  consider  the  husband's  age,  condition  in 
life,  and  habits  of  industry,  and  ability  to  support  his  wife,  and, 
in  Wightman  v.  Devere,^"  where  the  plaintiff's  husband,  while 
intoxicated,  had  a  fall  and  was  injured  so  that  he  was  unable  to 
do  his  work  on  the  farm,  and  the  plaintiff  had  to  hire  another 

Voorheis,  135   Mich.  648,  98  N.  W.  "  Thomas  v.  Dansby,  74  Mich.  398, 

406.  41  N.  W.  1088. 

Nebraska:  Gorey  e.  Kelly,  64  Neb.  '^  Illinois:  Mayers  v.  Smith,  121  111. 

605,  90  N.  W.  554;  Keehng  v.  Pommer,  442,  13  N.  E.  216. 

83  Neb.  510,  120  N.  W.  155.  Michigan:  Manzer  v.   Phillips,   139 

New  Ycrrk:  Bemiett  v.  Levi,  19  N.  Y.  Mich.  61,  102  N.  W.  292. 

Supp.  226.  27  Jackson  v.  Noble,  54  la.  641,  7 

Ohio:  Schneider  v.  Hosier,  21  Oh.  St.  N.  W.  88. 

98;  Mulford  v.  Clewell,  21  Oh.  St.  191.  ^  21  Ohio  St.  191. 

So  a  wife  may  show  that  while  her  "^  38  la.  398;  ace.,  Buck  v.  Maddock, 

husband  was  absent  drinking  she  sup-  167  111.  219,  47  N.  E.  208. 

ported  herself  in  part  by  her  own  labor,  '"  33  Wis.  570,  14  Am.  Rep.  775. 
and  received  aid  from  the  county.    Fox 
V.  Wunderlich,  64  la.  187,  20  N.  W.  7. 
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man  to  do  the  work,  and  had  to  pay  the  doctor's  bills,  it  was 
held  that  the  husband's  ability  to  labor  was  one  of  the  plaintiff's 
means  of  support,  and  that  an  injury  to  this  would  entitle  her 
to  recover;  that,  also,  the  physician's  bill  and  the  expenses 
of  hiring  a  man  to  work,  were  proper  items  of  claim  under  the 
statute.  But  in  Kellerman  v.  Arnold,"  where  the  plaintiff's 
husband  had  been  an  habitual  drunkard  for  years  before  the 
passage  of  the  act,  and  when  sober  could  earn  $3  to  $5  a  day, 
but  when  drunk  would  spend  all  his  earnings  for  drink,  and  had 
pawned  several  articles  to  defendant  for  drink,  it  was  held, 
three  judges  dissenting,  that  the  plaintiff  had  shown  no  injury 
to  property,  person,  or  means  of  support.  And  in  Meidel 
V.  Anthis,'^  where  the  husband  supported  his  family  by  the 
cultivation  of  land,  and  the  evidence  showed  that  the  plaintiff 
spent  her  time  in  nursing'  and  taking  care  of  her  husband, 
but  there  was  no  evidence  of  a  diminution  of  the  capacity  of  the 
husband  to  labor,  it  was  held  that  the  plaintiff  was  not  entitled 
to  recover;  In  Volans  v.  Owen,*'  the  defendant  sold  Uquor  to 
the  plaintiff's  son  who  became  intoxicated,  was  injm-ed,  and  was 
confined  to  his  bed  for  several  months.  The  only  evidence  of 
the  plaintiff's  pecuniary  condition  was  that  he  owned  and  cul- 
tivated a  farm  of  100  acres.  He  was  put  to  medical  expense  and 
was  deprived  of  the  aid  his  son  usually  gave  him  on  the  farm. 
It  was  held,  that  there  was  no  evidence  of  injury  to  the  plain- 
tiff's means  of  support.    The  court  said : 

"Where  injury  to  'means  of  support'  is  the  gravamen  of  the, 
action,  the  plaintiff,  in  order  to  maintain  the  action,  must  show 
that,  by  or  in  consequence  of  the  intoxication  or  the  acts  of  the 
intoxicated  person,  his  accustomed  means  of  maintenance  have 
been  cut  off  or  curtailed,  or  that  he  has  been  reduced  to  a  state 
of  dependence,  by  being  deprived  of  the  support  which  he 
had  before  enjoyed;  and,  in  this  case,  the  plaintiff  cannot  re- 
cover for  loss  of  service  or  the  expenses  of  his  son's  illness, 
under  the  words  'means  of  support,'  without  proof  that  the 
services  were  necessary  to  his  support,  or  that  the  charge 
brought  upon  him,  by  his  son's  illness,  diminished  his  means, 

"  71  HI.  632.  337.    For  construction  of  term  "means 

'271  111.  241.  of  support"  in  the  statute,  see,  also, 

»»  74  N.  Y.  526,  530,  30  Am.  Rep.     Schneider  v.  Hosier,  21  Oh.  St.  98. 
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SO  as  to  render  them  inadequate  therefor.  The  primary  pur- 
pose of  the  legislature,  in  giving  a  right  of  action  for  an  injury  of 
this  character,  was  the  protection  of  the  dependent  and  helpless. 
Diminution  of  income,  or  loss  of  property,  does  not  constitute 
an  injury  to  means  of  support,  within  the  fair  intendment  of 
the  statute,  if  the  plaintiff,  notwithstanding,  has  adequate 
means  of  maintenance,  from  accumulated  capital  or  property, 
or  his  remaining  income  is  sufficient  for  his  support." 

In  Weitz  v.  Ewen  '^  it  was  held  that  the  jury  might  consider 
what  the  earnings  of  the  husband  would  have  been  if  sober. 
In  Sharpley  v.  Brown  '^  it  was  held  that  the  remarriage  of  the 
plaintiff  might  be  shown  as  bearing  on  the  means  of  support. 
Generally  speaking,  these  statutes  are  for  the  benefit  of  mar- 
ried women  and  children.  In  Michigan,  where  a  father  volun- 
tarily assumed  the  support  of  an  adult  son,  as  a  poor  person 
(under  a  statute),  it  was  held  that  he  might  recover  imder  the 
civil  damage  act,  for  his  outlay  in  necessary  support,  based 
on  the  probabilities  of  life  of  his  son  and  himseff.'®  Where  the 
gist  of  the  action  is  injury  to  the  means  of  support,  evidence 
is  usually  admissible  as  to  the  amount  necessary  for  such  sup- 
port under  ordinary  circumstances.'^  In  such  actions  the  fact 
that  the  plaintiff  was  previously  a  sober  and  industrious  man, 
and  afterwards  became  idle  and  neglected  his  work,  is  proper 
for  the  consideration  of  the  jury.'^  Where  the  action  is  simply 
for  the  injury  to  the  wife's  means  of  support,  it  is  error  to  allow 
evidence  as  to  the  number  of  children.'' 

The  probable  length  of  life  of  the  deceased  may  be  shown.'"' 
Generally  speaking,  in  these  actions  resort  may  be  had  to  the 
tables  in  common  use,  showing  the  expectation  of  life.*^  In 
Michigan  it  has  been  held  that  although  plaintiff's  husband 
had  been  a  dnmkard  for  ten  years  and  contributed  nothing 

"  50  la.  34.  »8  Jockers  v.  Borgman,  29  Kan.  109, 

»  43  Hun,  374.  44  Am.  Rep.  625. 

"  Clinton  v.  Laning,  61  Mich.  355,  "  Larzelere  v.  Kirchgessner,  73  Mich. 

28  N.  W.  125.  276,  41  N.  W.  488;  Johnson  v.  Schvdtz, 

"  Illinois:  McMahon  v.  Sankey,  133  74  Mich.  75,  41  N.  W.  865. 

lU.  636,  24  N.  E.  1026.  "  Betting  v.  Hobbett,   142  Dl.  72, 

Iowa:  Thill  v.  Pohlman,  76  la.  638,  30  N.  E.  1048. 

41  N.  W.  385.  "  Sellars  v.  Foster,  27  Neb.  118. 

Nebraska:   Warrick    r'.    Rounds,    17 
Xcb.  411. 
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to  her  support,  still  she  is  entitled  at  least  to  the  amount  of 
his  earnings  spent  in  liquor."  Plaintiff  is  however  not  en- 
titled to  all  the  earnings  her  husband  would  have  made  if  the 
defendant  had  not  sold  him  liquor.  She  is  entitled  only  to 
what  she  would  have  received,  so  far  as  was  suitable  to  her 
station  and  situation  in  Ufe.*'  If  by  reason  of  the  husband's 
wealth  or  otherwise  his  wife  is  provided  with  reasonable  sup- 
port, she  cannot  recover  for  loss  of  support  simply  because 
he  neglects  his  business  or  earns  less  money  and  so  is  not  pos- 
sessed of  as  large  means  as  he  otherwise  would  be.*^ 

§  1249a.  Injury  to  property. 

Where  the  compensation  is  for  injury  to  property,  prospec- 
tive damages  are  allowed,  and  include  expenses  of  medicines 
and  medical  attendance,  the  necessity  of  doing  additional  labor, 
and  almost  every  species  of  pecuniary  damage.  ^^ 

§  1260.  Other  damages. 

The  cases  in  which  damages  are  given  for  injuries  other  than 
to  means  of  support  consequent  upon  the  intoxication  of  the 
person  doing  the  injury,  illustrate  the  general  rule  that  the  meas- 
ure of  damages  depends  upon  the  extent  of  the  injury.  Thus, 
in  Bertholf  v.  O'Reilly,^*  the  son  of  the  plaintiff,  on  a  Sunday, 
took  the  plaintiff's  horse,  saying  that  he  was  going  to  see 
a  friend,  but  instead  went  directly  to  the  defendant's  place 
and  became  intoxicated  there,  and,  being  in  such  a  state,  drove 
the  horse  so  violently  that  it  died.  It  was  held  that  he  could 
recover  the  value  of  the  horse.  In  Morenus  v.  Crawford  ^'  it  was 
held  that  plaintiff,  a  married  woman,  could  recover,  under  the 
civil  damage  act,  for  a  horse  belonging  to  her,  killed  by  her 
husband  while  intoxicated.  In  Aldrick  v.  Sager,^*  where  the  de- 
fendant sold  liquor  to  the  son-in-law  of  the  plaintiff,  who  be- 

"  Rouse  V.  Melsheimer,  82  Mich.  172.  Nebraska:  Keeling  v.   Pommer,   83 

"  McNetton  v.  Herb,  158  Mich.  525,  Neb.  610,  120  N.  W.  155. 

123  N.  W.  17.  Wigcmsin:  Wightman  v.  Devere,  33 

"  Confrey  v.  Stark,  73  III.  187.  Wis.  570. 

« lUinma:   McEvoy  v.   Humphrey,  «  8  Hun,  16;  aff'd  74  N.  Y.  509,  3 

77  111.  388  (see  Coleman  v.  People,  78  Am.  Rep.  323. 

111.  App.  210).  "51  Hun,  89. 

Michigan:  Thomas  v.   Dansby,   74  "  9  Hun,  537. 
Mich.  398,  41  N.  W,  1088. 
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came  intoxicated  thereby,  and  in  consequence  thereof  drove  a 
team  behind  which  he  and  the  plaintiff's  wife  were  riding,  so 
recklessly  as  to  upset  the  wagon  and  break  the  wife's  arm,  it 
was  held  that  the  husband  was  entitled  to  recover  for  the  loss 
of  her  service  and  the  expense  of  medical  attendance.  In 
Kilburn  v.  Coe,^^  where  the  plaintiff's  intestate  was  an  habitual 
drunkard,  and  the  defendant  sold  him  Uquor,  it  was  held  that 
an  action  could  be  maintained  to  recover  money  paid  for  the 
hquor,  as  one  of  the  consequences  of  the  sale  was  to  deprive 
the  purchaser  of  the  price  paid.  In  Peterson  v.  Knoble,^" 
where  plaintiff's  husband  became  intoxicated  from  Uquor 
sold  by  the  defendant,  and  by  threatening  and  frightening 
the  plaintiff,  compelled  her  to  leave  the  house  and  remain 
away  until  he  became  sober,  it  was  held  that  turning  the  plain- 
tiff out  of  doors  was  an  injury  for  which  an  action  could  be 
maintained  by  her. 

The  plaintiff  may  recover  compensation  for  the  subsequent 
thriftless  career  of  the  victim,  and  his  becoming  an  habitual 
drunkard,  and  being  unable  to  obtain  employment;  "  and  the 
costs  and  expenses  of  actions,  both  civil  and  criminal,  brought 
against  the  victim  in  consequence  of  his  drinking  may  also  be 
recovered.'^ 

§  1251.  Sales  by  several  persons. 

The  question  of  the  liability,  under  the  statute,  of  several 
persons  for  the  result  of  injuries  done  by  a  person  intoxicated 
on  liquor  purchased  from  them,  has  also  come  before  the  courts, 
and,  in  Boyd  v.  Watt,^'  where  the  plaintiff's  husband  was 
a  practicing  physician,  and  became  an  habitual  drunkard, 
and  died  from  the  effects:  it  was  held,  that  the  defendant 
was  only  liable  for  his  own  illegal  acts,  but  that  this  was  an 
action  for  damages  on  account  of  habitual  intoxication,  not 

'^  48  How.  Pr.  144.     But  see  Mc-  It  has,  however,  been  held  that  the 

Netton  V.  Herb,   158  Mich.  525,  123  trouble  and  discomfort  the  intoxicated 

N.  W.  17.  person  afterwards  found  in  doing  his 

'» 35  Wis.  80.  work  is  not  cause  for  compensation. 

'*  Kansas:  Jockers  v.  Borgman,  29  Borgasen  v.  Eklund,  96  111.  App.  443. 

Kan.  109,  44  Am.  Rep.  625.  "  Wesnieski    v.   Vanek    (Neb.),    99 

Nebraska:   Stahnka   v.    Kreitle,    66  N.  W.  258. 

Neb.  829,  92  N.  W.  1042.  '•'  27  Oh.  St.  259. 
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for  special  cases  of  intoxication.  That  if  defendant's  course 
was  one  which  tended  to  produce  this,  he  was  Uable  for  all 
damages,  although  others  may  have  contributed.  That  he  was 
one  of  the  joint  tort-feasers,  and  the  fact  that  no  conspiracy  or 
agreement  existed  between  the  tort-feasors  did  not  make  any 
difference;  each  was  liable  for  all  damages.  In  Woolheather 
V.  Risley  ^*  it  was  held  that  the  fact  that  defendant  was  aided 
by  others  in  committing  a  wrong,  and  did  not  do  it  solely, 
would  not  relieve  him  from  the  consequences  of  that  wrong, 
if  he  contributed  to  the  intoxication.  In  Jewett  v.  Wanshura,^^ 
where  several  persons  had  sold  intoxicating  liquors  to  the 
husband,  a  settlement  by  the  wife  with  one  of  them,  it  was  held, 
did  not  operate  to  discharge  the  others  from  Uability;  but,  in 
Morenus  v.  Crawford,^*  where  the  plaintiff  brought  an  action 
against  the  defendants  to  recover  the  value  of  a  horse  belonging 
to  her  separate  estate,  which  was  killed  by  her  husband  while 
intoxicated  on  Uquors  purchased  from  the  defendants,  it  was 
held  that  no  recovery  could  be  had  on  evidence  of  separate 
sales. 

On  the  other  hand,  in  Iowa,  it  seems  to  be  now  settled  that 
where  there  are  a  series  of  sales  a  joint  action  will  not  lie,  and 
the  defendant  is  not  Uable  for  damages  to  which  he  did  not 
contribute. ''  In  Massachusetts  it  has  been  held  that,  in  an 
action  for  causing  intoxication,  the  defendant  is  liable  for  any 
results  of  intoxication,  although  the  liquor  sold  by  the  defend- 
ant contributed  only  in  part  to  the  intoxication;  but  he  is  not 
Uable  for  the  formation  of  habits  of  intoxication  where  other 
parties  sold  Uquor.**  The  present  Nebraska  statute  makes 
every  one  who  contributes  to  the  intoxication  Uable.  ^'    Under 

"  38  la.  486.  la.  486.    Where,  however,  the  suit  is 

"  43  la.  574.  based  on  a  single  intoxication,  all  who 

^  15  Hun,  45.  contributed  to  it  are  liable.    Faivre  v. 

"Huggins  V.  Kavanagh,  52  la.  368;  Manderschied,  117  la.  724,  90  N.  W. 

Jackson   v.  Noble,  54   la.    641;   ace,  76. 

Kirchner  v.  Myera,  35  Oh.  St.  85,  35  '»  Bryant  v.  Tidgewell,  133  Mass.  86. 

Am.  Rep.  598;  Ennis  v.  Shiley,  47  la.  "  Kerkow  v.  Bauer,   15   Neb.   150; 

552;  Engleken  v.  Webber,  47  la.  558;  Elshire  v.  Schuyler,  15  Neb.  561;  Jones 

Kearney   v.    Fitzgerald,    43    la.    580;  v.  Bates,  26  Neb.  693,  42  N.  W.  753. 

Hitchner  v.  Ehlers,  44  la.  40;  La  France  But  the  fact  that  the  husband  drank  to 

V.  Krayer,  42  la.  143;  Flint  v.  Gauer,  excess  in  other  saloons  before  defend- 

66  la.  696;  Richmond  v.  Shickler,  57  ant  sold  him  liquor  may  be  shown  to 
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the  Kansas  statute  each  seller  is  responsible.*"  Where  a  sale 
of  liquor  throws  a  man  back  into  habits  of  intoxication  which 
he  had  abandoned  the  plaintiff  may  recover  for  the  consequent 
loss  of  support." 

§  1252.  Acquiescence  a  bar. 

Acquiescence  by  the  persons  seeking  to  recover  in  the  obtain- 
ing of  Uquor  for  the  person  doing  the  injury,  or  in  uniting  with 
him  in  drinking,  or  permitting  him  to  drink,  when  the  party 
bringing  the  action  might  have  interposed  and  prevented,  are 
held  sufficient  to  bar  a  recovery  under  the  statute.®^  Thus,  in 
Engleken  v.  Hilger  *^  it  was  held  that  the  wife  could  not  recover 
damages  from  the  seller  of  intoxicating  liquors  for  injuries 
conmiitted  by  her  husband  upon  herself,  while  he  was  intoxi- 
cated, if  she  has  contributed  to  his  intoxication  by  purchasing 
the  liquor,  or  joining  with  him  in  drinking  it.  In  Reget  v. 
Bell,**  the  plaintiff's  husband,  who  was  a  hard-working  man, 
subject  to  occasional  fits  of  intemperance,  but  who  treated  her 
kindly  at  all  times,  bought  a  jug  of  whiskey  and  put  it  by  his 
bedside  one  night,  and  in  the  morning  it  was  nearly  all  gone. 
He  died  from  the  effects  of  the  liquor;  and  it  was  held  that, 
from  the  testimony,  it  was  plain  that  the  plaintiff  could  have 
taken  the  whiskey  away  from  her  husband;  and,  from  the 
evidence  as  to  character,  it  would  not  do  for  her  to  say  she  was 
afraid,  but  she  must  be  considered  to  have  been  a  willing  party 
to  her  husband's  conduct,  and,  therefore,  could  not  recover. 
But  where  the  acquiescence  of  the  wife  is  attended  with  cir- 
cumstances which  justify  the  conclusion  that  she  acted  under 
the  coercion  of  her  husband,  her  acquiescence  in  the  sale  of  the 
liquor  to  him  will  be  no  defence.  Thus,  in  Jewett  v.  Wan- 
shura,®^  where  the  plaintiff  forbade  the  defendant  to  sell  liquor 
to  her  husband,  but  a  day  or  two  thereafter  the  plaintiff  and 

affect  the  amount  of  recovery.     Uld-  58  N.  W.  476,  evidence  that  plaintiff 

rich  V.  Gilmore,  35  Neb.  288,  53  N.  W.  had  herself  furnished  her  husband  with 

135.  liquor  was  allowed  in  mitigation. 

6°  Jockers  v.  Borgman,  29  Kan.  109,  "  43    la.    563;    ace,    McDonald    v. 

44  Am.  Rep.  625.  Casey,  84  Mich.  505,  47  N.  W.  1104 

"Selders  v.  Brothers,  88  Neb.  61,  (semble). 

129  N.  W.  170.  "  77  111.  593.    See,  also,  Kearney  t;. 

62  Elliott  V.  Barry,  34  Hun,  129.    In  Fitzgerald,  43  la.  580. 

Cramer  t.   Danielson,   99   Mich.   531,  6*  ,43  la.  574. 
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her  husband  went  to  the  defendant's  saloon,  and  counter- 
manded her  previous  order,  and  the  plaintiff  proved  that  she 
was  compelled  to  retract  her  order  by  the  threats  of  her  husband 
that  he  would  abandon  her  and  take  her  child  from  her;  al- 
though knowledge  of  these  threats  was  not  brought  home  to 
the  defendant,  it  was  held  that  there  was  a  reasonable  inference 
to  be  drawn  from  the  conduct  of  the  plaintiff,  that  she  acted 
under  restraint,  and  that  the  defendant  was  therefore  liable. 
The  act  of  a  married  woman  in  signing  a  petition  for  defend- 
ant's license  as  a  seller  does  not  operate  as  a  bar;  it  is  no  ac- 
quiescence in  his  subsequently  injuring  her  by  a  violation  of 
the  act.^^ 

§  1253.  Avoidable  consequences. 

As  acquiescence  is  a  bar,  so  no  doubt  the  rule  of  avoidable 
consequences  applies.  The  remarks  of  the  Supreme  Court  of 
Nebraska,  in  Warrick  v.  Rounds,^^  on  this  subject  only  go  to 
show  that  the  rule  was  not  applicable  under  the  circumstances 
under  consideration. 

§  1264.  Exemplary  damages. 

Exemplary  damages  may  be  recovered  under  the  statute; '' 
but,  as  in  all  cases,  they  can  only  be  recovered  where  actual 
damages  are  sustained.^'    And  where  the  defendant's  servant, 

««  Jockers  v.  Borgman,  29  Kan.  109,  Ante,  §  377a. 

44  Am.  Rep.  625.  In  Nebraska,  in  accordance  with  the 

"  17  Neb.  411.  doctrine  there  held,  exemplary  dam- 

*'  Illinois:  Lowry  v.  Coster,  91  111.  ages  are  not  allowed  without  express 

182;  Wolfe  v.  Johnson,  152  111.  280,  38  statutory    provision    to    that    effect. 

N.  E.  886;  Beckerle  v.  Brandon,  229  Roose  v.  Perkins,  9  Neb.  304,  2  N.  W. 

111.  180,  82  N.  E.  283,  affirming  133  111.  715,  31  Am.  Rep.  409. 

App.  114.  In   Michigan   the   term   exemplary 

Maine:  Campbell  v.  Harmon,  96  Me.  damages  means  increased  damages  on 

87,  51  Atl.  801.  account  of  mental  suffering.    Boydan 

Michigan:     Theisen    v.    Johns,    72  v.  Haberstumpf,  129  Mich.  137,  88  N. 

Mich.  285,  40  N.  W.  727.  W.  386. 

Ohio:  Bean  v.  Green,  33  Oh.  St.  444.  «'  Illinois:  Freese  v.  Tripp,   70  111. 

West  Virginia:  Mayer  v.  Frobe,  40  496;  McEvoy  v.  Humphrey,  77  111.  388; 

W.  Va.  246,  22  S.  E.  58  (overruling  McMahon  v.  Sankey,  133  111.  636,  24 

Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  N.  E.  1027;  Kennedy  v.  Sullivan,  136 

485);  McMaster  v.  Dyer,  44  W.  Va.  111.  94,  26  N.  E.  382;  Meidel  v.  Anthis, 

644,  29  S.  E.  1016.  71  111.  241;  Fentz  v.  Meadows,  72  111. 
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in  disobedience  of  his  master's  order,  sold  liquor  to  the  plain- 
tiff's husband,  who  became  intoxicated,  and  thereby  the 
plaintiff  was  injured  in  her  means  of  support,  it  was  held  that 
the  court  below  should  have  instructed  the  jiuy  that  exempkry 
damages  could  not  be  awarded,  unless  the  act  of  giving  or 
selling  intoxicating  liquor  to  the  husband  of  the  plaintiff  was 
wilful.'"  To  the  same  effect  see  Ganssly  v.  Perkins.'^  It  is  also 
held  that  the  defendant  can  show,  in  mitigation  of  exemplary 
damages,  that  the  liquor  was  sold  by  his  servant  in  disobedience 
of  his  order.'^ 

In  New  York,  where  the  statute  expressly  allows  exemplary 
damages,  the  fact  that  the  defendant  was  selling  liquor  without 
a  license  may  be  considered  as  a  basis  for  exemplary  damages.^' 
The  ordinary  common-law  rules  govern  the  allowance  of  ex- 
emplary damages,  and  malice  or  some  bad  motive  or  evil  intent 
or  gross  negligence,  must  be  shown.'*  In  Secor  v.  Taylor,'*  the 
court  says  that  if  half  a  dozen  actions  are  brought  for  the  single 
act  of  permitting  lessees  to  sell,  the  defendant  should  at  least 
be  entitled  to  have  any  prior  judgments  for  exemplary  damages 
brought  before  the  jury,  in  order  that  they  may  know  how 
much  punishment  has  already  been  inflicted.  In  Ketcham  v. 
Fox  '8  it  was  held  that  a  lessor,  in  the  absence  of  any  evidence 
to  show  that  he  had  knowledge  of  the  circumstances  under 

540;  Graham  w.  Fulford,  73  111.  596;  Al-  "Fentz  v.   Meadows,   72   111.   540; 

brecht  v.  Walker,  73  111.  69;  Neu  v.  Mc-  Freeze  v.  Tripp,  70  111.  496.     In  Ne- 

Kechnie,  95  111.  632.  braska  it  is  held  that  no  exemplary 

Iowa:  Weitz  v.  Ewen,  50  la.  34;  Fox  damages  can  be  given.    Roose  v.  Per- 

V.  Wunderlich,  64  la.  187,  20  N.  W.  7.  kins,  9  Neb.  304,  31  Am.  Rep.  409. 

Causing  the  plaintiff's  husband  to  use  "  Davis  v.  Standish,  26  Hun,  608. 

threatening  language,   etc.,   is  not  a  '*  Illinois:  Kellerman  v.  Arnold,  71 

ground  for  exemplary  damages.    Callo-  111.  632;  Kadgin  v.  Miller,  13  LI.  App. 

way  V.  Laydon,  47  la.  456,  29  Am.  Rep.  474. 

489.  Michigan:  Larzelere  v.  Kirchgessner, 

Maine:  Gilmore  v.  Mathews,  67  Me.  73  Mich.  276,  41  N.  W.  488. 

517.  New  York:  Reid  v.  Terwilliger,  116 

Michigan:   Ganssly   v.   Perkins,   30  N.  Y.  530,  22  N.  E.  1091;  RawUns  v. 

Mich.  492;  Rouse  v.  Melsheimer,  82  Vidvard,  34  Hun,  205. 

Mich.  172,  46  N.  W.  372;  Rosecrants  v.  Wisconsin:    Wightman    v.    Devere, 

Shoemaker,  60  Mich.  4.  33  Wis.  570. 

New   York:  Mead  v.  Stratton,   87  'Ml  Hun,  123;  c/.  Reid ».  Terwilliger, 

N.  Y.  493,  41  Am.  Rep.  386.  42  Hun,  310. 

"  Kreiter  v.  Nichols,  28  Mich.  496.  «  52  Hun,  284. 

"  30  Mich.  492. 


§  1255  CONSEQUENTIAL  DAMAGES  2575 

which  the  liquor  was  sold,  was  not  liable  in  exemplary  damages. 
It  is  held  in  Iowa  that  exemplary  damages  may  be  recovered 
wherever  there  has  been  a  wilful  violation  of  the  statute." 

Exemplary  damages  are  awarded  on  account  of  the  mis- 
conduct of  the  defendant.  Hence,  where  the  evidence  showed 
that  the  plaintiff  notified  defendant  not  to  sell  any  more  liquor 
to  her  husband,  he  being  an  habitual  drunkard,  and  his  habits 
being  necessarily  known  to  defendant,  it  was  held  that  the  case 
came  within  the  rule.'*  On  the  other  hand,  it  is  erroneous  to 
require  the  jury  to  find  exemplary  damages  if  they  find  actual 
damages.  This  is  for  the  jury  to  determine  under  proper  in- 
structions." In  Indiana,  where  the  act  is  punishable  crimi- 
nally, exemplary  damages  are  not  allowed.'" 

In  an  action  on  a  liquor-dealer's  bond,  since  the  action 
sounds  in  contract,  exemplary  damages  cannot  be  recovered.*^ 

§  1265.  Consequential  damages. 

The  question  what  damages  are  remote  from  the  wrongful 
sale  of  liquor,  in  an  action  upon  the  Civil  Damage  Act,  is  a 
question  which  is  not  always  decided  as  strictly  as  at  common- 
law.  The  court  often  allows  recovery  for  injuries  which  in 
ordinary  cases  would  be  regarded  as  remote;  though  of  course 
if  no  connection  whatever  can  be  shown  between  the  intoxica- 
tion and  the  injury  a  recovery  will  not  be  allowed.*^  Thus,  in 
a  case  in  Illinois,  where  an  habitual  drunkard  was  killed  while 
in  a  state  of  intoxication,  and  his  wife  brought  a  joint  action 

"  Fox  V.  Wunderlich,  64  la.  187,  20  '» Schafer   v.    Smith,    63    Ind.    226; 

N.  W.  7;  Miller  t>.  Hammers,  93  la.  746,  Koerner  v.  Oberly,  56  Ind.  284,  26 

61  N.  W.  1087.  Am.  Rep.  34. 

So  in  Ohio:  Schneider  v.  Hosier,  21  "  Illinois:  Cobb  v.  People,  84  III. 

Oh.  St.  98.  511. 

™  Joekers  v.  Borgman,  29  Kan.  109,  Iowa:  Richmond  v.  Shickler,  57  la. 

44  Am.   Rep.   625.     In  Michigan,  it  486,  10  N.  W.  882. 

seems,  a  mere  notice  not  to  sell  is  South  Dakota:  Garrigan «.  Thompson, 

enough.    Larzelere  v.  Kirchgessner,  73  17  S.  D.  132,  95  N.  W.  294. 

Mich.  276,  41  N.  W.  488;  Rouse  v.  Ante,  §  683. 

Melsheimer,  82  Mich.  172,  46  N.  W.  ^^  Illinois:  McMahon  v.  Sankey,  133 

372.  111.  636,  24  N.  E.  1027. 

"  Illinois:  Tetzner  v.  Naughton,  12  Indiana:  Mulcahey  v.  Givens,   115 

III.  App.  148;  Schimmelfenig  v.  DoUr  Ind.  286. 

ovan,  13  111.  App.  47.  Michigan:  Steele  v.  Thompson,  42 

But  see  Imva:  Thill  v.  Pohlman,  76  Mich.  594. 
la.  638,  41  N.  W.  385. 
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against  certain  persons  who  sold  him  liquor  on  the  day  of  his 
death,  and  others  who  were  charged  with  causing  the  habit  of 
intoxication,  it  was  held  that  the  latter  could  not  be  charged, 
the  sales  on  the  day  of  his  death  being  an  intervening  cause.*' 

Where  the  intoxication  causes  illness  or  insanity,  the  de- 
fendant is  Uable  for  it;**  thus  illness  caused  by  exposure  to  the 
elements  as  a  result  of  the  intoxication  is  chargeable  to  the 
defendant.*^  On  the  other  hand,  it  has  been  held  that  where 
money  was  taken  by  thieves  from  the  drunkard  while  he  was 
helpless  from  intoxication  it  could  not  be  recovered  from  the 
defendant.*® 

Where  the  person  who  has  become  intoxicated  on  liquor 
furnished  by  defendant  starts  home  in  a  vehicle  and  because 
of  his  intoxication  he  falls  out  of  the  wagon  *^  or  his  horse  runs 
away,**  the  defendant  is  liable  for  the  resulting  injury.  But 
where  the  intoxicated  person  lay  down  in  bottom  of  his  wagon 
going  home  and  a  barrel  rolled  on  him  and  killed  him,  it  was 
held  too  remote.**  So  if,  while  on  his  way  home,  the  intoxicated 
person  is  drowned  by  a  freshet  *•  or  run  over  by  a  train  *^  the 
defendant  has  been  held  responsible.  Where  after  being  made 
drunk  by  the  defendant,  he  made  an  attack  upon  a  neighbor's 
house,  and  was  killed,  this  result  was  held  too  remote  for  com- 
pensation.*^ When  he  made  an  assault,  this  was  held  remote;  *' 
and  a  fortiori  his  imprisonment,  as  a  result  of  such  assault  has 
been  held  remote.**  But  in  a  New  York  case,  the  plaintiff 
alleged  that  her  husband  had  been  made  intoxicated  through 

8'  Tetzner  v.  Naughton,  12  ID.  App.  "  Illinois:  Schroder  ».  Crawford,  94 
148;  cf.  Murphy  i;.  Curran,  24  111.  App.  Bl.  357,  34  Am.  Rep.  236. 
475.  Massachusetts:    McNary    v.    Black- 
s' Mulford    V.    Qewell,  21   Oh.  St.  bum,  180  Mass.  141,  61  X.  E.  885. 
191.  Contra,  Indiana:  Collier  v.  Early,  54 

«5  Nelson  v.  Hunter,  32  Ind.  App.  88,  Ind.  559. 

69  N.  E.  298.  «  Schmidt  v.  MitcheU,  84  lU.   195, 

"  Gage  V.  Harvey,  66  Ark.  68,  48  25  Am.  Rep.  446.     And  so  where  he 

S.  W;  898.  was  injured  in  an  assault  upon  a  third 

s'  Mead  v.  Stratton,  87  N.  Y.  493,  party.    Currier  v.  McKee,  99  Me.  364, 

41  Am.  Rep.  386.  59  Atl.  442. 

Thinlap  v.  Wagner,  85  Ind.  529,  "Swinfin  v.  Lowiy,  37  Minn.  345, 

44  Am.  E«p.  42;  Mulcahey  v.  Givens,  34  N.  W.  22;  contra,  where  the  assault 

115  Ind.  286,  17  N.  E.  598.  was  on  the  wife.     Minot  v.  Doherty, 

»  Krach  v.  Heihnan,  53  Ind.  517.  203  Mass.  37,  89  X.  E.  188. 

"  Hackett  v.  Smelsley,  77  Rl.  109.  "  Bradford  v.  Boley,   167  Pa.  506, 
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the  defendant's  selling  to  him;  that  while  so  intoxicated  he 
shot  and  killed  one  B,  and  was  thereupon  tried  and  convicted, 
and  sent  to  prison  for  life.  Under  these  circumstances  it  was 
held  that  his  wife  could  recover  for  deprivation  of  means  of 
support.*' 

The  deceased,  having  become  intoxicated,  got  into  a  quarrel, 
went  with  his  opponent  for  some  distance  into  a  vacant  lot  and 
there  fought  him,  and  while  they  were  fighting,  somebody 
shouted  "police,"  whereupon  the  drunken  man  ran  away  into 
another  lot  and  there  fell  into  a  hole  and  was  killed.  It  was 
held  that  this  was  not  the  proximate  consequence  of  the  sale  of 
liquor.  If  he  had  injured  himself  while  going  home  along  the 
highway  or  had  been  rxm  over  by  a  train  on  his  way  home,  or 
if  he  had  been  injured  by  a  person  whom  he  had  assaulted,  that 
might  be  proximate,  but  this  was  not.^ 

On  the  other  hand,  where  as  a  result  of  drinking  the  drinker 
committed  suicide,  this  was  held  proximate  to  the  sale.*^  And 
in  an  extreme  case  where  the  plaintiff's  husband  while  intoxi- 
cated sold  her  personal  property  she  was  allowed  to  recover  its 
value.*  But  where  plaintiff  was  following  her  husband  to  see 
where  he  obtained  his  liquor  and  as  he  came  out  of  defendant's 
saloon  in  order  to  get  out  of  his  sight  she  hurried  and  sUpped  on 
the  sidewalk  and  was  injured,  it  was  held  not  the  proximate 
consequence  of  her  husband's  intoxication.'*  But  where  the 
defendant,  in  violation  of  a  statute,  sold  hquor  to  a  slave,  who 
died  of  drunkeimess  and  exposure,  the  jury  held  the  death  to 
be  the  natural  result  of  the  defendant's  act,  and  he  was  there- 
fore obhged  to  give  compensation  for  it.^* 

31  Atl.  751.     Or  where  he  was  im-  wife  while  drunk  and  committed  sui- 

prisoned  for  burglary  committed  while  dde). 

intoxicated.    Dennison  v.  Van  Wonner,         South  Dakota:  Garrigan  v.  Kennedy, 

107  Mich.  461,  65  X.  W.  274.  19  S.  Dak.  11,  101  N.  W.  1081  (com- 

'*  Beere  o.  Walhizer,  43  Hun,  254;  mitted  suicide  after  becoming  sober). 
ace.,  Homire  ».  Halfman,  156  Ind.  470,         *  Mulfoid  v.  aewell,  21  Oh.  St.  191. 

60  X.  E.  164.  So  where  the  intoxication  deprived  the 

»  Boach  V.  Kelly,  194  Pa.  24,  44  Atl.  drunkard's  son  of  school  books.   Stratt- 

1090,  75  Am.  St.  Rep.  685.  man  v.  Moore,  134  HI.  App.  275. 

"  Iowa:  BistUne  v.  Ney,  134  la.  172,         "  Johnson    v.    Drummond,    16    111. 

Ill  N.  W.  422, 13  L.  R.  A.  (X.  S.)  1158.  App.  641. 

New  York:  Xeu  v.  McKechnie,  95  ™  Harrison  v.   Berkeley,   1   Strohb. 

N.  Y.  632,  47  Am.  Rep.  89  OdUed  his  (S.  C.)  L.  525,  47  Am.  Dec.  578. 
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The  attempt  has  been  made  in  Georgia,  which  has  no  civil 
damage  statute,  to  apply  the  principle  of  these  acts  to  the 
statute  allowing  a  recovery  for  death  caused  by  crime,  or 
"criminal  or  other  negligence."  But  the  court  not  being  able 
to  find  the  necessary  causal  connection  between  the  act  of 
furnishing  to  a  third  person,  and  the  death  of  the  plaintiff, 
refused  to  hold  the  defendant  liable,  i"  In  New  York  it  seems 
to  be  settled  that  when  death  ensues,  the  question  is  not 
whether  the  death  was  the  natural,  reasonable,  or  probable 
consequence  of  defendant's  act,  but  it  was  enough  if  intoxica- 
tion, caused  in  whole  or  in  part  by  liquors  sold  by  the  defend- 
ant, was  the  cause  of  the  death,  if  by  reason  thereof  plaintiff's 
means  of  support  were  injuriously  affected. ^"^ 

§  1256.  Mental  suffering. 

It  is  clearly  settled  that  mental  suffering  is  not  a  ground  for. 
the  recovery  of  damages,  under  the  statute,  where  by  its  terms 
the  recovery  is  confined  to  cases  of  injury  to  person  or  prop- 
gj-^yios  g^j^  ^Yie  statute  may  be  broader  than  this.  Thus,  in 
Michigan,  it  covers  any  injury,  and  accordingly  in  that  State 
it  has  been  held  that  it  would  be  a  "mockery  of  justice"  to  ex- 
clude evidence  of  mental  anguish,  disgrace,  and  loss  of  society 
and  companionship  in  the  case  of  a  married  woman;  i"*  but 
this  is  confined  to  shame,  mortification,  and  grief  arising  from 
the  intoxication  itself  and  not  grief  from  an  injury  received 
by  the  intoxicated  person.'"^ 

>"  Belding  v.  Johnson,  86  Ga.  177,  12  Iowa:  Kearney  v.  Fitzgerald,  43  la. 

S.  E.  304.  580;  Calloway  v.  Laydon,  47  la.  456,  29 

"2  New  York:  Beers  v.  Walhizer,  43  Am.  Rep.  489;  Jackson  v.  Noble,  54  la. 

Hun,  254;  Blatz  v.  Rohrbach,  42  Hun,  641,  7  N.  W.  88. 

402;  Volans  v.  Owen,  74  N.  Y.  529,  30  Ohio:  Mulford  v.  Clewell,  21  Oh.  St. 

Am.  Rep.  337;  Mead  v.  Stratton,  87  191. 

N.  Y.  496,  41  Am.  Rep.  386;  Neu  v.  i»^  Friend   v.  Dunks,  37   Mich.  25; 

McKechnie,  95  N.  Y.  636;  McCarty  v.  Johnson  v.  Schultz,  74  Mich.  75,  41 

WeUs,  51  Hun,  172;  s.  c.  4  N.  Y.  Supp.  N.  W.  865;  Radley  v.  Seider,  99  Mich. 

672.  431,  58  N.  W.  366;  Lucker  v.  Liske,  111 

'»3  Illinois:  Freeze  v.  Tripp,  70  111.  Mich.  683,  70  N.  W.  421.    See  Clmton 

496;   Meidel   v.   Anthis,    71    111.   241;  w.  Laning,  61  Mich.  355,  28  N.  W.  125. 

Brantigan  v.  While,  73  111.  561.  '»5  sissing  v.  Beach,  99  Mich.  439,  58 

Indiana:  Koemer  v.  Oberly,  56  Ind.  N.  W.  364. 
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§  1256a.  Allowance  of  damages  by  a  court  of  equity. 

A  court  of  equity  will  not  in  general  grant  relief  by  the  allow- 
ance of  damages.  It  is  a  general  principle  of  the  equity  juris- 
diction that  it  will  not  be  afforded  when  there  is  an  adequate 
remedy  at  law,  and  as  a  court  of  law  is  peculiarly  competent  to 
give  a  judgment  for  money  damages,  it  is  very  seldom  the 
case  that  a  court  of  equity  can  be  called  upon  to  grant  pecun- 
iary compensation.  The  fact  that  in  equity  relief  is  adminis- 
tered without  trial  by  jury,  makes  it  peculiarly  important  that 
its  jurisdiction  should  not  be  extended  and  that  wherever  a 
court  of  law  has  complete  power  to  do  justice,  the  court  of 
equity  should  not  by  its  interference  deprive  the  defendant  of 
the  benefit  of  jury  trial. ^  Where,  as  is  now  often  the  case,  the 
same  court  administers  both  legal  and  equitable  relief,  this 
argument  has  become  less  important,  as  it  is  always  in  the 
power  of  the  court  to  have  the  issue  tried  by  jury  even  though 
it  arises  in  the  course  of  a  suit  asking  for  equitable  relief.^ 

§  1256b.  Power  of  English  court  of  equity  to  award  damages. 
While  the  granting  of  damages  in  equity  is  not  commonly 

•Woodman  v.  Freeman,  25  Me.  531.      Co., '56  App.  Div.  9,  67  N.  Y.  Supp. 
2  See  McNutty  o.  Mt.  Morris  E.  L.      395. 
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provided,  it  is  nevertheless  entirely  within  the  power  of  the 
court  to  administer  relief  in  this  form.  As  early  as  the  reign 
of  Richard  II.,  the  chancellor  was  given  power  by  statute  to 
award  damages  in  his  discretion.'  Modern  legislation  in  Eng- 
land ^  provides  that  in  all  cases  in  which  the  Court  of  Chancery 
has  jurisdiction  to  entertain  an  application  for  an  injunction 
against  a  breach  of  any  contract,  covenant,  or  agreement,  or 
against  the  commission  or  continuance  of  any  wrongful  act, 
or  for  the  specific  performance  of  any  contract,  covenant,  or 
agreement,  it  shall  be  lawful  for  the  same  court,  if  it  think  fit, 
to  award  damages  to  the  party  injured,  either  in  addition  to 
or  substitution  for  such  injunction  or  specific  performance,  and 
that  such  damages  may  be  assessed  by  a  jury,,  or  before  the 
court  itself,  as  it  shall  think  fit.^  But  under  this  act,  it  was  held 
by  Wood,  V.  C,  that  the  court  will  not  award  damages  in  ad- 
dition to  a  decree  for  specific  performance  where  it  does  not 
appear  that  the  plaintiff  has  sustained  any  special  injury.^ 
Nor,  after  making  a  decree  for  specific  performance,  can  it  add 
an  order  assessing  damages  for  the  breach  of  the  covenant.^ 
Nor  can  it  award  the  damages  unless  there  is  an  agreement 
capable  of  being  specifically  performed.*  In  cases  where,  under 
this  statute,  the  court,  instead  of  granting  an  injunction  against 
interference  with  the  complainanf^s  right,  may  give  compensa- 
tion, the  compensation  is  given  once  for  all;  it  cannot  be  given, 
as  in  an  action  at  law,  toties  quoties.^  It  is  questionable  whether, 
even  under  the  codes  of  practice  in  the  American  States, 
comprehensive  as  they  are,  such  a  jurisdiction  could  be  exer- 
cised as  that  conferred  by  this  English  legislation,'"  which  was 
continued  and  even  increased  under  the  Judicature  Act.'' 

3 10  Rich.  2.  9  Stokes  v.  The  City  Offices  Co.,  13 

<  21  and  22  Vict.,  c.  27  (Sir  Hugh  L.  T.  R.  81. 

Cairns'  Act).  i»See  Troy  v.  Clarke,  30  Cal.  419. 

'  See  Durell  v.  Pritchard,  L.  R.  1  Ch.  Where  courts  of  equity  exercise  juris- 

244.  diction  to  assess  damages,   as  in  tlie 

'  Chinnock  v.   Marchioness  of  Ely,  case  of  a  wrongful  taking  and  deten- 

2  H.  &  M.  220.  tion  of  property,  they  will  give  neither 

'  Corporation  of  Hythe  v.  East,  L.  R.  vindictive    nor   speculative    damages, 

1  Eq.  620.  but   compensation   only.     Sanders   v. 
'  Lewers  v.  Earl  of  Shaftesbury,  L.  R.  Anderson,  10  Rich.  Eq.  232. 

2  Eq.  270;  Ferguson  v.  Wilson,  L.  R.  "  Sayera  v.  CoUyer,  28  Ch.  D.  107. 
2  Ch.  77. 
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§  1266c.  Damages  as  incidental  relief. 

When  equity  has  taken  jurisdiction  of  a  bill  either  for  the 
restraiat  Of  a  trespass,  nuisance  or  other  tort,  or  for  the  specific 
performance  of  a  contract,  and  has  granted  the  relief  sought,  it 
wiU  commonly  go  on  and  do  complete  justice  between  the  par- 
ties by  giving  damages  for  the  tort  or  breach,  rather  then  send 
the  plaintiff  back  to  a  coiu-t  of  law,  where  he  must  go  to  the 
trouble  and  expense  of  another  suit,  merely  to  obtain  in  the  end 
damages  which  it  is  entirely  within  the  power  of  the  court  of 
equity  to  grant  in  the  original  suit.'^  It  may  of  course  happen 
that  the  injunction  or  decree  for  performance  will  of  itself  give 
complete  relief,  without  the  award  of  damages.^' 

§  1266d.  Damages  on  failure  to  obtain  equitable  relief. 

Where  a  bill  is  filed  for  equitable  reUef  and  for  some  reason 
the  court  is  unable  or  unwilling  to  grant  the  relief  sought,  it 
may  nevertheless  under  some  circumstances  retain  the  biU 
for  the  purpose  of  granting  damages  rather  than  compel  the 
plaintiff  to  bring  a  second  action  at  law  in  order  to  obtain  the 
damages  which  he  is  entitled  to  seek.  This  will  always  be  done 
where  the  failm-e  to  obtain  equitable  reUef  is  due  to  the  fault  of 
the  defendant,  by  putting  it  out  of  his  own  power,  after  the  trial 
begins,  to  grant  the  relief  sought.^*  "It  is  well  settled  .  .  . 
that  when  a  defendant  in  a  biU  in  equity  disenables  himself, 
pending  the  suit,  to  comply  with  an  order  for  specific  rehef, 
the  court  will  proceed  to  afford  reUef  by  way  of  compelling 
compensation  to  be  made,  and  for  this  purpose  will  retain  the 
bill  and  determine  the  amount  of  such  compensation,  although 
its  nature  and  measure  are  precisely  the  same  as  the  party  would 
otherwise  recover  as  damages  in  an  action  at  law."  ^'  So  where 
a  bill  was  brought  to  enjoin  town  ofl&cers  from  removing  the 
plaintiff's  building  and  obHterating  his  boundaries  and  pend- 

"  Pomeroy,  Eq.,  §  237.   See  Atlantic  New   York:  O'Beime  v.   Bullis,   80 

&  C.  A.  L.  Ry.  V.  Victor  Mfg.  Co.,  79  Hun,  570,  30  X.  Y.  Supp.  588. 

S.  C.  266,  60  S.  E.  675.  Vermont:  Hazen  v.  Lyndonville  Bank, 

"  Cochrane  v.  Justice  Min.  Co.,  4  70  Vt.  543,  41  Atl.  1046,  67  Am.  St. 

Colo.  App.  234,  35  Pac.  752.  Rep.  680. 

"  New  Hampshire:  State  v.  Sunapee  Pomeroy,  Eq.,  §  237,  n.  3. 

Dam  Co.,  72  N.  H.  114,  55  Atl.  899.  "  Milkman  v.  Oidway,   106   Mass. 

232. 
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ing  the  suit  the  town  officers  replied  that  they  had  ah-eady,  since 
the  filing  of  the  bill,  removed  the  building  and  graded  down  the 
lot,  the  court  refused  to  dismiss  the  bill,  but  retained  it  for  the 
assessment  of  damages.  ^^ 

If  the  court  finds  it  impossible  to  grant  the  equitable  reUef 
not  because  the  defendant  has  disabled  himself  during  the 
progress  of  the  suit,  but  for  some  other  reason  unknown  to  the 
plaintiff  at  the  time  he  filed  his  biU,  the  court  wiU  not  m  general 
punish  the  plaintiff  for  his  ignorance  or  lack  of  foresight  by 
compelling  him  to  go  to  a  court  of  law  for  reUef ,  but  since  he  is 
without  fault,  although  it  cannot  grant  the  relief  sought,  it 
will  give  him  damages.  Thus,  where  by  reason  of  defect  of 
title,  or  for  any  other  reason  existing  before  suit  brought,  but 
unknown  to  the  plaintiff,  the  court  is  imable  to  grant  specific 
performance  of  a  contract  or  injunction  against  a  tort,  it  wiU 
nevertheless  retain  the  bill  and  give  damages.'^  And  so,  where, 
by  reason  of  the  expiration  of  the  plaintiff's  lease  pending  the 
suit,  the  court  was  imable  to  grant  him  the  relief  sought,  he  was 
allowed  relief  by  way  of  damages,  i* 

§  1266e.  No  damages  where  plaintiff  should  not  have  sued 
in  equity. 

If  the  circumstances  are  such  that  the  plaintiff  should  not 
have  brought  his  suit  in  equity,  but  have  gone  originally  to  the 
court  of  law,  equity  will  not  retain  the  bill  to  award  damages 
even  though  on  the  face  of  the  bill  a  proper  case  for  the  exercise 
of  equitable  jm-isdiction  is  made  out.  In  an  old  EngUsh  case  the 
plaintiff  brought  a  bUl  to  have  an  account  of  satisfaction  for 
waste.  The  bill  was  brought  after  the  defendant  had  assigned 
the  term.  Lord  Hardwick  said:  "The  ground  of  coming  into 
this  court  is  to  stay  the  waste  and  not  by  way  of  satisfaction  for 
the  damages,  but  by  way  of  prevention  of  the  wrong,  which 
coiu-ts  of  law  cannot  do  in  those  instances  where  a  prohibition  of 
waste  will  not  strictly  lie;  but  in  all  these  cases  this  court  has 
gone  further  merely  upon  the  maxim  of  preventing  multiplicity 
of  suits,  which  is  the  reason  that  determines  this  court  in  many 

i«  Lewis  V.  North  Kingstown,  16  R.  I.  91  N.  E.  555;  Pomeroy,  Eq.,  §  237,  n.  3. 

15,    11    Atl.    173,   27   Am.    St.   Rep.  Ante,  §  1021. 

724.  18  Case  v.  Minot,  158  Mass.  577,  33 

"  Stewart  v.  Joyce,  205  Mass.  371,  N.  E.  700,  22  L.  R.  A.  636. 
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cases;  .  .  .  but  nothing  would  tend  to  greater  vexation  than 
to  admit  of  such  bills  as  of  the  present  after  the  term  is  at 
an  end."  "  So  where  the  plaintiff  knows  before  he  files  his 
bill  that  the  equitable  relief  which  he  asks  is  impossible,  or  that 
the  only  relief  he  can  get  is  damages,  the  bill  will  be  dismissed 
and  no  damages  will  be  granted.^  So  where  equitable  relief 
is  refused  because  of  the  plaintiff's  own  fault  or  laches,  the  court 
will  not  ordinarily  retain  the  bill  in  order  to  grant  legal  relief 
by  way  of  damages.  Thus,  where  the  plaintiff  asked  for  the 
specific  performance  of  a  contract  to  convey  land,  but  the  court 
refused  to  grant  specific  performance  on  the  ground  that  the 
consideration  was  inadequate,  it  being  considerably  less  than 
half  the  value  of  the  land,  the  court  not  only  refused  to  grant 
the  relief  sought,  but  dismissed  the  bill  without  giving  dam- 
ages. ^^ 

§  1256f .  Damages  granted  for  the  protection  of  the  defendant. 
Where  the  defendant  is  not  really  in  fault,  although  it  is  not 
a  case  where  the  plaintiff  on  his  own  claims  would  be  entitled 
to  rehef  by  way  of  damages,  the  court  of  equity  may  grant  such 
reUef  as  part  of  a  general  equitable  settlement  of  the  contro- 
versy. It  is  by  this  method  that  the  New  York  courts  have 
often  granted  complete  compensation  in  the  litigation  arising 
out  of  the  running  of  elevated  railroads  through  the  streets.  ^^ 
So  where  a  city  by  the  establishment  of  driven  wells  and  pump- 
ing stations  continuously  caused  injuries  to  the  plaintiff  through 
the  drying  up  of  a  water  course,  and  the  absorption  of  under- 
ground waters,  thereby  injuring  the  plaintiff's  farm,  and  it 
appeared  that  the  city  was  acting  in  a  proper  manner  authorized 
by  law,  it  was  held  that  the  court  should  not  grant  a  permanent 
injunction,  since  the  controversy  ought  to  be  settled  by  com- 
pelling the  defendant  to  make  full  compensation  in  money  to 
the  plaintiffs;  and  the  court  therefore  assessed  the  amount  of 

"  Jesus  College  v.  Bloom,  3   Atk.  "  Cummings  v.  Roeth,  10  Cal.  App. 

262.  144,  101  Pac.  434. 

2»  New    York:   Ellis   v.    Salmon,    57  "  Lynch  v.  Metropolitan  E.  R.  R., 

App.  Div.  118,  67  N.  Y.  Supp.  1025.  129  N.  Y.  274,  29  N.  E.  315,  15  L.  R.  A. 

A^ort^  Dafcoto;  Knudtson  n.  Robinson,  287,  26  Am.  St.  Rep.  523;  American 

18  N.  D.  12,  118  N.  W.  1051.  B.  N.  Co.  v.  New  York  E.  R.  R.,  129 

Pomeroy,  Eq.,  §  237,  n.  3.  N.  Y.  252,  29  N.  E.  302;  ante,  §  1196. 
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compensation  and  ordered  the  defendants  to  pay  it  and  the 
plaintiffs  to  grant  a  release,  in  order  that  the  entire  controversy- 
might  be  closed  up  in  a  single  suit.^'  So  where  the  plaintiff 
sued  for  an  injunction  against  a  dam  maintained  by  the  de- 
fendant under  the  mistaken  beHef  that  he  had  obtained  the 
right  to  do  so  by  eminent  domain  proceedings,  and  it  appeared 
that  the  plaintiff  had  permitted  the  dam  to  be  built  and  main- 
tained for  some  time,  the  court  refused  to  abate  the  damage 
on  account  of  plaintiff's  laches,  but  in  order  to  close  up  the 
controversy  it  granted  pecuniary  damages.^*  The  real  ground 
for  these  decisions  is  not  any  claim  of  the  plaintiff's  to  have  his 
damages  assessed  in  the  action.  The  court  is  acting  out  of 
regard  for  the  defendant's  rights  fully  as  much  as  for  the 
plaintiff's.  In  the  language  of  Gray,  J.,  in  Westphal  v.  City  of 
New  York, 2^  "By  coming  in  and  submitting  the  matters  in 
controversy  between  them  and  the  defendant  to  a  court  of 
equity,  the  plaintiffs  consented  to  the  exercise  of  a  jurisdiction 
which  is  plenary  and  unfettered  in  administering  that  full 
relief  which  will  settle  the  controversy  upon  just  principles. 
The  plaintiffs  renounced  the  right  to  pursue  their  remedy  at 
law  for  the  injuries  suffered,  and  brought  the  matter  on  the 
equity  side  of  the  court,  whereby  it  gained  jurisdiction  generally 
to  adjust  the  disputes  of  the  parties  finally." 

§  1266g.  Taking  of  an  account. 

In  many  branches  of  equity  jurisdiction  the  court  orders 
the  taking  of  an  account  as  a  part  of  the  relief  administered. 
This,  however,  is  not  in  any  way  the  administering  of  damages 
for  a  wrong,  but  is  merely  ascertaining  the  state  of  the  mutual 
rights  of  parties.  Thus,  in  actions  for  the  settlement  of  part- 
nership affairs  or  in  suits  for  the  redemption  of  mortgages,  the 
court  will  settle  the  accounts  between  parties  and  make  a 
decree  for  the  payment  of  the  balance.  ^^  So  in  the  case  of  a 
complicated  account  the  court  of  equity  may  grant  a  decree 
for  an  accounting  against  fiduciaries  or  other  accountable 
parties."    This,  as  has  been  said,  is  in  no  sense  the  allowance 

23  Westphal  v.  New  York,  177  N.  Y.  =6 177  n.  y.  140,  69  N.  E.  369. 

140,  69  N.  E.  369.  "  Pomeroy,  Eq.,  §§  1190,  1421. 

"  Miller  v.  Comwell,  71  Mich.  270,  !'  Pomeroy,  Eq.,  §§  1420  et  seq. 
38  N.  W.  912. 
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of  damage  for  the  wrong  and  lies  outside  the  scope  of  this  work 
and  we  shall  therefore  not  discuss  the  subject  at  greater  length. 

§  1256h.  Damages  against  a  trustee  for  breach  of  trust. 
A  suit  against  a  trustee  is  within  the  exclusive  jurisdiction  of 
equity  and  the  relief  administered  is  ordinarily  a  decree  for  an 
account.  Where  this  is  the  case,  the  principles  of  the  law  of 
damages  have  no  place.  In  case,  however,  of  a  conveyance  by 
the  trustee  to  a  purchaser  for  value  without  notice,  the  cestui 
que  trust  may  complain  of  the  conveyance  as  a  wrong  to  him  and 
seek  damages  for  it,  or  he  may  seek  relief  by  way  of  an  account- 
ing. In  no  case  is  he  entitled  to  damages  in  a  court  of  law  since 
the  relation  is  not  there  recognized.  Even,  therefore,  if  he  com- 
plains of  the  wrong  done  him  and  seeks  for  damages,  he  must 
do  it  in  the  court  of  equity.  If  he  seeks  an  accounting  merely, 
the  trustee  will  be  obliged  to  account  for  the  amount  received 
by  him  for  the  trust  property.  If,  however,  the  plaintiff  seeks 
damages  for  the  wrong,  he  will  be  entitled  to  recover  from  the 
trustee  the  value  of  the  property  disposed  of  at  the  time  the 
trustee  transferred  it,  without  regard  to  the  amount  received 
by  the  trustee  upon  the  sale  of  it,^^  or,  at  his  option,  the  amount 
received,  with  interest.^* 

§  12561.  Time  to  which  damages  are  assessed. 

Since  the  purpose  of  equity  in  granting  damages  as  partial 
or  entire  relief  is  to  close  up  the  entire  controversy,  the  damages 

^  New  Jersey:  General  Proprietors  v.  beneficiary  may,  if  he  choose,  demand 

Force,  72  N.  J.  Eq.  56,  68  Atl.  914.  the  property,  or  its  value  at  a  later 

Rhode    Island:    Manville    Covering  time.    Bell  v.  Bell,  20  Ga.  250.    As  for 

Co.  v.Babcock,  28R.  1. 496, 68  Atl.  421.  instance  at  the  time  suit  is  brought. 

Texas:  Boothe  v.  Feist,  80  Tex.  141,  Mixon  v.  Miles  (Tex.  Civ.  App.),  46 

15  S.  W.  799,  19  S.  W.  398;  Silliman  S.  W.  105. 

V.  Gano,  90  Tex.  637,  39  S.  W.  559,  40  If  no  damages  can  be  proved,  be- 

S.  W.  391;  see  Mixon  v.  Miles,  92  Tex.  cause  liens  on  the  property  equalled 

318,  47  S.  W.  966.  its  value,  nominal  damages  only  can 

Virginia:  Norman  v.  Cunningham,  be  recovered.     Thoman  v.  Mills,  159 

5  Gratt.  63.  Mich.  402,  124  N.  W.  33. 

The  price  at  which  the  trustee  sold  '^  California:   Clapp   v.   Vatcher,    9 

may  be  taken  as  the  value,  in  the  ab-  Cal.  App.  462,  99  Pac.  549. 

sence  of  other  evidence.    Cross  v.  Cross,  New  Jersey:  General  Proprietors  v. 

4  Gratt.  257.  Force,  72  N.  J.  Eq.  66,  68  Atl.  914. 

Since  the  trustee  is  a  fiduciary,  the 


2586  DAMAGES   IN  EQUITY  §  1256J 

granted  by  the  court  in  the  case  of  a  continuing  injury  will  be 
brought  down  to  the  date  of  the  decree,  since  otherwise  the 
court  could  not  by  its  decree  prevent  the  necessity  of  a  resort 
to  an  action  at  law  to  get  a  part  of  the  reUef  to  which  the  plain- 
tiff is  entitled. »» 

§  1266J.  Damages  assessed  on  legal  principles. 

In  Stewart  v.  Joyce  "  a  bill  was  brought  to  set  aside  as 
fraudulent  a  sale  and  transfer  of  stock  by  the  plaintiff  to  the 
defendant.  Before  the  bill  was  filed  the  stock  had  been  trans- 
ferred to  a  purchaser  for  value,  but  under  the  circumstances 
the  court  retained  the  bill  and  gave  relief  by  way  of  dam- 
ages. The  plaintiff  claimed  that  the  damages  should  be  assessed 
as  of  the  date  of  filing  or  of  the  final  decree.  The  defendant 
contended  that  damages  should  be  given  as  of  the  time  of  the 
original  transfer;  and  the  court  so  held.  The  case,  the  court 
said,  was  one  for  the  assessment  of  damages  pm-ely.  The 
failure  to  obtain  the  relief  for  which  the  plaintiff  came  into 
equity  had  no  effect  in  enhancing  the  damages  which  he  would 
otherwise  have  been  entitled  to  recover,  or  in  other  words, 
equity  in  granting  damages  measures  them  by  the  same  rules 
which  prevail  at  law.  In  equity  the  plaintiff  could  have  the 
sale  set  aside  and  the  stock  returned  to  him  so  far  as  it  was 
within  the  power  of  the  defendant  to  return  it;  but  if  that  is 
not  possible,  and  the  court  having  jurisdiction  of  the  cause 
proceeds  to  assess  the  damages  instead  of  compelhng  him  to 
bring  an  action  at  law,  the  rule  of  damages  is  and  must  be  the 
same  in  one  court  as  in  another.  The  court  then  considered 
the  case  of  Fowle  v.  Ward,^^  where  one  under  a  contract  obliga- 
tion to  keep  the  plaintiff's  shares  in  his  hands  disposed  of  them 
wrongfully,  and  the  court  allowed  as  damages  the  sum  which 
would  enable  the  plaintiff  to  replace  the  shares  the  defendant 
had  disposed  of.  The  court  said,  however,  that  in  this  case  at 
bar  the  defendant  was  not  bound  to  have  the  stock  in  his 
hands  when  the  bill  was  brought,  or  at  any  other  time  until  the 

™  New  York:  John  D.  Park  &  Sons         South    Carolina:    Southern    Ry.    v. 
Co.  V.  Hubbard,  134  App.  Div.  468,      Gossett,  79  S.  C.  372,  60  S.  E.  956. 
119  N.  Y.  Supp.  347.  "  205  Mass.  371,  91  N.  E.  555. 

'2 113  Mass.  548,  18  Am.  Rep.  534. 
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plaintiff  elected  to  avoid  the  sale,  and  defendant  could  right- 
fully sell  and  dispose  of  the  stock  to  an  innocent  purchaser. 
The  court  also  said  that  the  case  differed  from  cases  relating 
to  specific  performance,  "even  if  we  assume  that  in  case  of  a 
partial  or  total  inability  to  perform  the  damages  would  be 
assessed  as  of  the  date  of  the  bringing  of  the  bill  or  of  the  entry 
of  the  final  decree  of  which  there  may  be  some  doubt." 

The  court  added  that  if  the  defendant  had  disabled  himself 
from  convejang  the  stock  by  a  sale  after  the  bill  was  brought, 
a  different  rule  might  be  apphed;  having  evidently  in  mind  the 
fact  that  in  that  case  it  would  have  become  the  duty  of  the 
defendant  to  retain  the  stock  in  his  hands  for  the  plaintiff's 
benefit,  and  in  that  case  the  damages,  either  at  law  or  in 
equity,  would  be  based  on  the  higher  value  of  the  stock  at  the 
time  when  the  defendant  should  have  restored  it. 

§  1266k.  Interest. 

The  general  principles  upon  which  interest  is  allowed  by  way 
of  damages  as  a  compensation  for  non-payment  of  money, 
appear  to  be  the  same  at  equity  as  in  law.  So  upon  a  bill  for 
an  accoimting  it  was  laid  down  by  the  Supreme  Court  of  the 
United  States  ''  that  if  the  defendant  has  in  his  possession  and 
control  the  means  of  determining  the  amount  of  his  indebted- 
ness he  should  ascertain  it,  and  tender  the  amount  due,  even 
though  the  complainant  may  have  considered  himself  entitled 
to  an  account,  and  to  a  greater  sum  as  balance  due  him  than 
was  actually  found  to  be  due;  and  if  the  defendant  does  not 
make  such  a  tender  he  becomes  Uable  for  interest.  This  is 
based  on  the  general  principle — which  the  coiirt  seems  to  regard 
as  equally  apphcable  to  suits  at  law  or  in  equity — that  one  who 
has  had  the  use  of  money  owing  to  another  should  pay  interest 
on  it  from  the  time  when  the  payment  should  have  been  made. 

'» Spalding  v.  Mason,  161  U.  S.  375,  whole  subject  of  the  allowance  of  in- 

395,  16  Sup.  Ct.  592,  40  L.  ed.  739;  terest  see  the  opinion  of  Putnam,  J., 

Crescent  Mfg.  Co.  v.  Wabash  Mfg.  Co.,  in  Nashua  &  Lowell  R.  R.  v.  Boston  & 

151  U.  S.  317,  323,  14  Sup.  Ct.  348,  Lowell  R.  R.,  61  Fed.  237,  21  U.  S. 

38  L.  ed.  177;  Sturm  v.  Boker,  150  U.  S.  App.  50,  a  case  in  which  it  was  allowed 

312,  342,  14  Sup.  Ct.  99,  37  L.  ed.  from  the  filing  of  the  bill. 
1093.    For  an  elaborate  review  of  the 
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§  1257.  Averment  of  damage. 

*  The  most  important  remark  to  be  made  on  this  part  of  our 
subject,  is  as  to  the  necessity  of  distinctly  averring  in  the 
declaration  the  damage  of  which  the  plaintiff  complains.  Great 
nicety  was  once  used  in  regard  to  the  peculiar  mode  of  allega- 
tion; thus,  it  has  been  doubted  whether  an  averment  was 
sufl&ciently  clear  and  positive  if  preceded  by  the  word  "where- 
by," or  "thereupon,"  on  the  ground  that  the  words  following 
the  "whereby"  or  "thereupon"  could  not  be  considered  as 
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containing  an  averment  oi  matter  of  fact,  but  merely  matter 
of  conclusion  or  inference  drawn  from  the  matters  previously 
alleged.  But  it  now  seems  to  be  well  settled,  that  where  the 
allegation  following  such  a  word  as  "thereupon"  or  "where- 
by" is  clearly  intended  as  an  allegation  of  fact,  the  matter  is  to 
be  considered  averred  with  sufficient  directness;  the  word 
"thereupon"  or  "whereby"  not  being  understood  as  showing 
that  the  proposition  following  such  word  is  intended  to  be 
stated  as  a  consequence  deducible  from  what  precedes,  but  only 
as  showing  the  time  at  which,  or  the  occasion  on  which,  that 
which  follows  the  word  in  question  is  averred  to  have  taken 
place.  ^  But  if  the  averment  is  merely  one  of  a  legal  hability, 
it  is  well  estabhshed  that  such  an  averment,  being  one  of  mat- 
ter of  law,  will  not  supply  the  want  of  those  allegations  of  fact 
from  which  alone  the  court  could  infer  the  law  to  be  as  stated; 
so  that  such  allegation  is  useless  when  the  declaration  is  in- 
sufficient, and  superfluous  when  sufficient  without  it.  But 
the  allegation  of  damage  is  only  required  to  be  of  the  fact  as  it 
exists  in  legal  contemplation.  ^  So  an  allegation  that  the 
plaintiff  has  been  put  to  great  expense,  will  be  satisfied  by 
proof  that  he  has  incurred  a  liability  to  pay;'  **  though  an  al- 
legation that  the  plaintiff  has  paid  money  will  not  be  satisfied 
by  such  proof.* 

The  amount  of  damage  is  to  be  stated  generally;  °  and  if 
there  is  a  general  statement  of  damage  this  will  justify  re- 
covery though  none  of  the  items  of  special  damage  are  proved.^ 
If,  however,  the  only  damage  stated  is  special  damage,  upon 

'  Pryce  v.  Belcher,  3  C.  B.  58;  Brown  El.  Ry.  v.  Sierra  (Tex.  Civ.  App.),  109 

V.  Mallett,  6  C.  B.  599.  S.  W.  986. 

'  But  this  rule  of  the  common-law  England:  Piitohet  v.  Boevey,  1  Cr.  & 

practice  is  changed  by  the  new  codes  M.  775;  Jones  v.  Lewis,  9  Dowl.  Pr.  143. 

of  procedure,  which  require  the  state-  But  see  contra,  Standard  D.  &  D.  Co. 

ment  of  the  actual  facts,  and  not  merely  v.  Hill,  166  Fed.  99,  92  C.  C.  A.  83. 

the    averment    of    their    legal    effect.  '  International  &   G.   N.   R.   R.   v. 

Garvey  v.  Fowler,  4  Sandf.  665.  Crusetumer,  44  Tex.  Civ.  App.   181, 

'  Richardson   v.  Chasen,   10  Q.  B.  98  S.  W.  423.    If  the  amount  is  left 

756.  blank,  nothing  can  be  recovered.     Lex- 

*  Minnesota:  Ward  v.  Haws,  5  Minn,  ington  Ry.  v.  Britton,  130  Ky.  676,  114 

440.  S.  W.  295. 

Texas:  Texas  S.  L.  Ry.  v.  Patton  'Harrison  v.  Ai-gyle  Co.,  128  App. 

(Tex.  Civ.  App.),  96  S.  W.  774;  El  Paso  Div.  81,  112  N.  Y.  Supp.  477. 
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failure  to  prove  any  item  of  special  damage,  nothing  can  be  re- 
covered on  account  of  general  damage.^  In  some  states  it  is 
not  necessary  to  allege  more  than  the  amount  of  damages 
claimed,*  while  in  others  the  items  making  up  the  general 
damages  must  be  separately  valued.'  Such  matters  of  local 
practice  cannot  be  profitably  dealt  with  in  a  general  work. 


§  1258.  Damages  beyond  amount  laid. 

*  In  regard  to  the  amount  of  damages  to  be  averred,  it  is 
only  necessary  to  lay  them  so  high  as  to  cover  the  injury;  for 
no  recovery  can  be  had  beyond  the  amount  in  the  declaration.** 
If  the  jury  assess  the  damages  at  a  sum  beyond  the  amount 
laid  in  the  declaration,  and  judgment  be  entered  for  the  whole 
amount  of  damages  found  by  the  jury,  it  is  error.  ^"    In  Vir- 


'  Christophulos  Cafe  Co.  v.  Phillips, 
4  Ga.  App.  819,  62  S.  E.  562;  see 
Wright  V.  Smith,  128  Ga.  432,  57  S.  E. 
684. 

'Sherlag  v.  Kelley,  200  Mass.  232, 
86  N.  E.  293. 

'  Harrington  v.  Stromberg-MuUins 
Co.,  29  Mont.  157,  74  Pac.  413  (value 
of  property  converted). 

1"  Arkansas:  White  v.  Cannada,  25 
Ark.  41;  Snow  v.  Grace,  25  Ark.  570. 

California:  Clark  v.  San  Francisco  & 
S.  J.  V.  Ry.,  142  Cal.  614,  76  Pac.  507. 

Colorado:  Wilcox  v.  Field,  1  Colo.  3. 

Illinois:  Walcott  v.  Holcomb,  24  111. 
331;  Pierson  v.  Finney,  37  111.  29,  87 
Am.  Dec.  233;  Kelley  v.  Third  Nat. 
Bank,  64  111.  541. 

Indiana:  Epperly  v.  Little,  6  Ind. 
344;  Hall  v.  Hall,  42  Ind.  585. 

Iowa:  David  v.  Conard,  1  Greene, 
336;  Cameron  v.  Boyle,  2  Greene,  154. 

Kentucky:  Edwards  v.  Wiester,  2 
A.  K.  Marsh.  382;  Rowan  v.  Lee,  3  J.  J. 
Marsh.  97;  South  Covington  &  C.  Ry. 
V.  Raymer,  132  Ky.  187,  116  S.  W.  281. 

Louisiana:  W.  W.  Carre  &  Co.  v. 
Masse,  113  La.  608,  37  So.  530. 

Maryland:  Attrill  v.  Patterson,  58 
Md.  226. 

New  Hampshire:  Taylor  v.  Jones,  42 
N.  H.  25. 


New  Jersey:  Hawk  v.  Anderson,  9 
N.  J.  L.  319;  Lake  v.  Merrill,  10  N.  J.  L. 
288. 

New  York:  Curtiss  v.  Lawrence,  17 
Johns.  Ill;  Dox  v.  Dey,  3  Wend.  356, 
20  Am.  Dec.  702;  Fish  v.  Dodge,  4 
Denio,  311;  Cohen  v.  Wittemann,  100 
App.  Div.  338,  91  N.  Y.  Supp.  493. 

North  Carolina:  Grist  ti.  Hodges,  3 
Dev.  L.  198,  203. 

Pennsylvania:  Lantz  v.  Frey,  19  Pa. 
366. 

Tennessee:  Fowlkes  v.  Webber,  8 
Humph.  530. 

Texas:  Moore  v.  Republic,  1  Tex. 
563. 

England:  Hoblins  v.  Kimble,  1  Bulst. 
49;  Cheveley  v.  Morris,  2  W.  Black. 
1300. 

So,  on  a  counterclaim.  Annis  v. 
Upton,  66  Barb.  370. 

It  has  been  held  in  Missouri  to  be 
error  not  to  instruct  the  jury  that  the 
damages  are  limited  to  the  amount 
claimed.  Spohn  v.  Missouri  Pac.  Ry., 
116  Mo.  617,  22  S.  W.  690. 

But  in  Calumet  I.  &  S.  Co.  v.  Martin, 
115  111.  358,  it  was  held  error  to  instruct 
the  jury  that  they  must  not  give  dam- 
ages above  the  ad  damnum. 

So  where  a  certain  amount  of  exem- 
plary  damages   is   claimed,    no   more 
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ginia  and  West  Virginia  judgment  may  exceed  the  amount 
averred  by  the  amount  of  interest  accrued  since  the  fiUng  of  the 
declaration." 

In  an  action  of  replevin,  however,  the  damages  claimed  in 
the  writ  are  damages  for  detention;  and  the  amount  awarded 
as  the  value  of  the  goods,  upon  the  plaintiff's  election  to  take 
such  value,  is  not  limited  by  the  ad  damnum.^'^  Where  double 
damages  are  claimed,  the  actual  damage  is  Umited  by  the  ad 
damnum,  but  the  double  damages  may  be  given  in  addition.  ^^ 

§  1259.  Method  of  curing  the  error. 

If  the  jury  render  a  verdict  in  excess  of  the  amount  averred 
to  be  due,  the  plaintiff  may  remit  the  excess  before  judgment 
without  order  of  court,  ^*  but  after  judgment  he  cannot  enter  a 
remittitur  without  permission. ^^  After  judgment  the  court 
may  give  the  plaintiff  his  election  between  entering  a  remittitur 
of  the  excess  and  retrying  the  case.^^ 

§  1260.  Averment  of  damage  not  otherwise  material. 

*  It  was  anciently  held,  both  in  actions  of  indebitatus  as- 
sumpsit and  insimul  computassent,  that  the  plaintiff  could  not 
recover  any  less  amount  of  damages  than  the  precise  sum  laid 
in  the  declaration."  But  it  is  now  well  settled  otherwise:  and 
thus,  even  in  an  action  on  a  poUcy  of  insurance  averring  a 
total  loss,  a  recovery  may  be  had  for  a  partial  loss.^*  **    This 

can  be  recovered.    Gregory  v.  Coleman,  New  Jersey:  Herbert  v.  Hardenbergh, 

3  Tex.  Civ.  App.  166,  22  S.  W.  181.  10  N.  J.  L.  222. 

"  Virginia:    Cahill    v.    Pintony,    4  New   York:  Coming  v.   Coming,  6 

Munf.  371.  N.  Y.  97;  Droege  v.  Intemrban  St.  Ry., 

West  Virginia:  Enoch  v.  Mining  &  P.  91  N.  Y.  Supp.  71. 

Co.,  23  W.  Va.  314.  Canada:  Wilde  v.  Crow,  10  Up.  Can. 

12  Anderson  v.  Carlin,  24  Fla.  199.  C.  P.  406. 

"  Rosevelt  v.  Hanold,  65  Mich.  414.  In  Connecticut:  it  was  held  that  a 

"  Maryland:  Harris  v.  Jaffray,  3  H.  remittitur  could  not  be  entered,  but  the 

&  J.  543.  case  must  go  back  to  trial  upon  the 

Virginia:  Cahill  v.  Pintony,  4  Munf.  question  of  damages  only.    Davenport 

371.  «.  Bradley,  4  Conn.  309. 

1*  Davenport  v.  Bradley,  4  Conn.  309.  "  Sayer  on  Damages,  oh.  x,  pp.  43  et 

1"  Maryland:  Lewis  v.  Cooke,  1  H.  &  seq.;  Bagnal  v.  Sacheverel,  Cro.  EUz. 

McH.  159;  Attrill  v.  Patterson,  58  Md.  292;  Ramsden's  case,  Clayton,  87. 

226,  260.  "  Chitty  on  Pleadings,  vol.  i,  p.  371; 

Missouri:   Crews   v.   Lackland,   67  Marshall  on  Insurance,  629. 
Mo.  619. 
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necessarily  follows  from  the  fact  that,  except  as  fixing  a  limit 
beyond  which  recovery  cannot  be  had,  the  averment  of  the 
amount  of  damages  is  not  a  material  one.  The  amount  of 
damages  alleged  is  not  a  traversable  averment,  and  is  not  ad- 
mitted by  a  failure  to  deny  it."  In  some  States  it  is  provided 
by  statute  that  in  actions  of  contract  no  proof  of  damage  shall 
be  required  upon  default;  2"  and  ia  Cahfornia  the  averment 
of  amount  of  damages  appears  to  be  material  in  every  case, 
so  that  upon  failure  to  deny  the  amount  the  plaintiff  recovers 
the  whole  amount  claimed  in  his  declaration.  ^^ 

§  1261.  Special  damages. 

*  A  question  of  more  frequent  occurrence  is,  as  to  the  ne- 
cessity of  averring  the  particular  cause  and  extent  of  any  special 
damage  for  which  the  plaintiff  claims  redress.** 

"Damages,"  says  Mr.  Chitty,^''  "are  either  general  or 
special.  General  damages  are  such  as  the  law  imphes  or  pre- 
sumes to  have  accrued  from  the  wrong  complained  of.  Special 
damages  are  such  as  really  took  place  and  are  not  impUed  by 
law;  and  are  either  superadded  to  general  damages  arising 
from  an  act  injurious  in  itself,  as  where  some  particular  loss 
arises  from  the  uttering  of  slanderous  words  actionable  in 
themselves;  or  are  such  as  arise  from  an  act  indifferent  and  not 
actionable  in  itself,  but  injurious  only  in  its  consequences,  as 
where  words  become  actionable  only  by  reason  of  special  dam- 
age ensuing.  ...  It  does  not  appear  necessary  to  state  the 
formal  description  of  damages  in  the  declaration,  because  pre- 
suriiptions  of  law  are  not  in  general  to  be  pleaded  or  averred 
as  facts.  .  .  .  But  when  the  law  does  not  necessarily  imply 
that  the  plaintiff  sustained  damage  by  the  act  complained  of, 

^^  Indiana:  McLees  v.  Felt,  11  Ind.  Dimick  v.  Campbell,  31  CaJ.  238;  Hus- 

218.  ton  V.  Twin  &  C.  C.  T.  R.  R.,  45  Cal. 

New   York:  Rajnnond  v.   Traffarn,  550. 

12  Abb.  Pr.  52.  22  Chitty    on    Pleading,    410,    411, 

Wisconsin:  Jenkins  v.  Steanka,   19  cited  in  Dumont  v.  Smith,  4  Denio,  319. 

Wis.  126,  88  Am.  Dec.  675.  "The  damages  sustained  are  matter  of 

^  Kansas:  Cole  v.  Hoeburg,  36  Kan.  evidence,  and  need  not  be  alleged,  nor 

263,  59  Am.  Rep.  546.  are  they  scarcely  ever  stated  but  in  a 

Oregon:  White  v.  Northwest  Stage  general  manner."    Barruso  v.  Madan, 

Co.,  5  Ore.  99.  2  Johns.  149. 

"Patterson    v.    Ely,    19    Cal.    28; 
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it  is  essential  to  the  validity  of  the  declaration  that  the  result- 
ing damage  should  be  shown  with  particularity.  .  .  .  And 
whenever  the  damages  sustained  have  not  necessarily  accrued 
from  the  act  complained  of,  and  consequently  are  not  implied 
by  law,  then,  in  order  to  prevent  the  surprise  on  the  defendant 
which  might  otherwise  ensue  on  the  trial,  the  plaintiff  must  in 
general  state  the  particular  damage  which  he  has  sustained,  or 
he  will  not  be  permitted  to  give  evidence  of  it."  ^^ 

Mr.  Chitty's  satisfactory  statements  of  the  distinction  be- 
tween general  and  special  damages  leave  httle  to  be  added. 
All  legal  damages  must,  whether  the  action  be  in  contract  or  in 
tort,  naturally  result  from  the  act  or  default  complained  of; 
and  although  the  law  in  certain  cases  permits  the  recovery 
of  such  damages  as  are  physically  secondary  or  consequential, 
yet  they  must  in  legal  contemplation  be  also  its  proximate 
result.  Where  such  result  is  necessary,  or  is  legally  imported 
by  the  facts,  the  damages  are  general,  and  need  not  be  specif- 
ically set  forth  in  the  pleading;  ^*  otherwise  they  must,  whether 
such  special  damage  is  or  is  not  essential  to  the  maintenance 
of  the  action.  ^^    In  the  one  case,  the  statement  of  the  cause 

''  See,  also,  Chitty  on  Pleading,  370  v.  Overfield,  127  Ky.  548, 106  S.  W.  242; 

et  seq.;  same  subject.     See,  also,   De  MoDaniel  v.  Hutcherson,  136  Ky.  412, 

Forest  v.  Leete,  16  Johns.  122,  where  124  S.  W.  384. 

it  is  held  that  in  an  action  on  the  cov-  Missouri:  Van  Buskirk  v.  Quincy,  O. 

enant  against  incumbrances,  it  was  not  &  K.  C.  R.  R.,  131  Mo.  App.  357,  111 

enough  to  aver  that  the  premises  were  S.  W.  832. 

incumbered,  but  that  the  declaration  New  Hampshire:  Stevens  v.  Lyford, 

must  set  out  the  extinguishment  of  the  7  N.  H.  360. 

incumbrance.  Pennsylvania:  Rank  v.  Rank,  5  Pa. 

See  also  the  following  cases:  211;  Hart  v.  Evans,  8  Pa.  13. 

Indiana:  Lindley  v.  Dempsey,  45  Ind.  Sovih  Dakota:  Fritz  v.  Watertown, 

246.  21  S.  D.  280,  111  N.  W.  630. 

Louisiana:  Arrowsmith   v.  Gordon,  Teaios.' Moore  ».  Smith,  19  S.  W.  781. 

3  La.  Ann.  105.  Vermont:  Hutchinson  v.  Granger,  13 

Mississippi:  Burrage  v.  Melson,  48  Vt.  386. 

Miss.  237.  25  United  States:  The  Director,    11 

New  York:  Butler  v.  Kent,  19  Johns.  Sawy.    494;   Lanston   M.    M.    Co.    v. 

228;  Fitch  v.  Fitch,  35  N.  Y.  Super.  Ct.  Merganthaler  Linotype  Co.,  154  Fed. 

302.  42,  83  C.  C.  A.  154. 

South  Carolina:  Robert  R.  Sizer  &  Alabama:  Lewis  v.  Paull,  42  Ala.  136; 

Co.  V.  Dopson,  72  S.  E.  464.  Irby  v.  Wilde,  150  Ala.  402,  43  So.  574. 

'*  Iowa:  Palmer  v.  Waterloo,  138  la.  ■     California:  Numan  v.  San  Francisco, 

296,  115  N.  W.  1017.  38  Cal.  689. 

Kentucky:  Cumberland  T.  &  T.  Co.  Colorado:  Tucker  v.  Parks,  7  Colo.  62. 
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of  action  sufficiently  apprises  the  defendant  of  the  extent  of  the 
claim.  In  the  other,  legal  justice,  in  order  to  enable  him  to 
prepare  his  defence,  requires  the  further  averment  of  the  in- 
jurious consequences.  Special  damages  must  be  pleaded  in 
equity  as  in  law.^^  *  But  it  is  no  ground  of  demurrer  to  an  en- 
tire breach  in  an  action  of  covenant,  that  certain  consequential 
damages  alleged  are  not  recoverable.  If  the  plaintiff  is  en- 
titled to  recover  for  any  damage,  it  is  sufficient  to  support 
the  breach.^'  ** 

In  alleging  special  damages,  it  is  not  enough,  in  most  juris- 
dictions, merely  to  enmnerate  the  heads  of  special  damages  for 
which  compensation  will  be  asked,  but  the  facts  of  the  damage 
and  claim  for  compensation  must  be  specifically  alleged;  ^* 
and  in  Texas  the  claim  must  be  fully  itemized.  ^^ 

New  York:  Reporters'  Assoc,  v.  Sun 
P.  &  P.  Assoc,  186  N.  Y.  437,  79  N.  E. 
710;  Keefe  v.  Lee,  197  N.  Y.  68,  90 
N.  E.  344;  HaUock  v.  Belcher,  42  Barb. 
199;  Solms  v.  Lias,  16  Abb.  Pr.  311; 
Toplitz  V.  King  Bridge  Co.,  46  N.  Y. 
Supp.  418;  Isman  v.  Loring,  130  App. 
Div.  845,  115  N.  Y.  Supp.  93. 

Pennsylvania:  Agnew  v.  Johnson,  22 
Pa.  471,  62  Am.  Dec.  303. 

Texas:  Gulf,  C.  &  S.  F.  Ry.  v.  Craft 
(Tex.  Civ.  App.),  102  S.  W.  170; 
Missouri,  K.  &  T.  Ry.  v.  Linton  (Tex. 
Civ.  App.),  109  S.  W.  942. 
,  Utah:  McKinney  v.  Carson,  35  Utah, 
180,  99  Pac.  660. 

Washington:  Fish  v.  Nethercutt,  14 
Wash.  582,  45  Pac.  44,  53  Am.  St.  Rep. 
892. 

Wisconsin:  Birchard  v.  Booth,  4  Wis. 
67. 

'^  Hooper  v.  Armstrong,  69  Ala.  343. 

"Amory  v.  Brodrick,  5  B.  &  Aid. 
712. 

^  Kentucky:  Chesapeake  &  O.  Ry.  v. 
Crank,  128  Ky.  329,  108  S.  W.  276. 

Texas:  Pipher  v.  Bissonet  (Tex.  Civ. 
App.),  36  S.  W.  770. 

Washington:  Hubenthal  v.  Spokane 
&  I.  Ry.,  43  Wash.  677,  86  Pac.  955. 

=>»  Houston  E.  &  W.  T.  Ry.  v.  Adams, 
44  Tex.  Civ.  App.  288,  98  S.  W.  222, 


Connecticut:  Bristol  Mfg.  Co.  v. 
Gridley,  28  Conn.  201. 

Florida:  Jacksonville  Elec.  Co.  v. 
Batchis,  54  Fla.  192,  44  So.  933. 

Illinois:  Olmstead  v.  Burke,  25  HI. 
86. 

Kentiicky:  Louisville  &  N.  R.  R.  v. 
Roney,  32  Ky.  L.  Rep.  1326,  108  S.  W. 
343. 

Louisiana:  Roberts  v.  Hyde,  15  La. 
Ann.  51. 

Maryland:  McTavish  v.  Carroll,  13 
Md.  429. 

Massachusetts:  Baldwin  v.  Western 
R.  R.,  4  Gray,  333;  Warner  v.  Bacon, 

8  Gray,  397,  69  Am.  Dec.  253;  Rice  v. 
CooUdge,  121  Mass.  393,  23  Am.  Rep. 
279. 

Michigan:    Shaw    v.    Hoffman,    21 
Mich.  151. 
Minnesota:  Chamberlain  v.  Porter, 

9  Minn.  260. 

Missouri:  Ingles  v.  Metropohtan  St. 
Ry.,  145  Mo.  App.  241, 129  S.  W.  493. 

Nebraska:  Rosecrans  v.  Asay,  49 
Neb.  512,  68  N.  W.  627;  Armagost  v. 
Rising,  54  Neb.  763,  75  N.  W.  534. 

New  Hampshire:  Troy  v.  Cheshire 
R.  R.,  23  N.  H.  83,  55  Am.  Dec.  177; 
Gove  V.  Watson,  61  N.  H.  136. 

New  Jersey:  Ryerson  v.  Marseillis, 
16  N,  J.  L.  450, 
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§  1262.  Prospective  damages. 

Prospective  damages  need  not  in  general  be  specially  averred ; '" 
and  recovery  may  be  had  for  a  permanent  injury  without 
an  express  allegation  of  permanency."  In  a  few  cases,  how- 
ever, it  is  held  that,  unless  the  description  of  the  injury  itself 
makes  future  pain  probable,  no  recovery  can  be  had  for  it  with- 
out an  allegation.'^  So  in  an  action  by  a  husband  for  a  battery 
on  his  wife  it  was  held  that  damages  from  a  permanent  loss 
of  her  services  must  be  specially  alleged. '^  And  the  same  was 
held  in  an  action  for  death  of  an  adult  son.^*  Where  the  dec- 
laration alleged  the  injuries  to  have  been  conmiitted  between 
a  day  named  and  the  date  of  the  writ,  the  plaintiff  was  not  al- 
lowed to  recover  damages  to  the  date  of  the  service  of  the  writ.'^ 

§  1263.  Exemplary,  double  and  treble  damages. 

It  is  held  in  some  jurisdictions  that  the  claim  for  exemplary 
damages  need  not  be  specially  pleaded.'*  But  in  other  jm-is- 
dictions  it  is  required  that  they  be  specially  claimed  ''  and  even 


'"  Calif  omia:  Treadwell  v.  Whittier, 
80  Cal.  574,  22  Pac.  266,  13  Am.  St. 
Rep.  175. 

Maine:  Bradbury  v.  Benton,  69  Me. 
194. 

Missouri:  Gerdes  v.  Christopher  & 
S.  A.  I.  &  F.  Co.,  124  Mo.  347,  25  S.  W. 
557;  Bartley  v.  Trorhcht,  49  Mo.  App. 
214. 

'1  Missouri:  Gerdes  v.  Christopher  & 
S.  A.  I.  &  F.  Co.,  124  Mo.  347,  25  S.  W. 
557;  De  Courcy  v.  Prendergast  Const. 
Co.,  140  Mo.  App.  169,  120  S.  W.  632. 

New  York:  Ljmch  v.  Third  Ave  R.  R., 
59  N.  Y.  Super.  Ct.  71,  13  N.  Y.  Supp. 
236;  Tyler  ».  Third  Ave.  R.  R.,  41 
N.  Y.  Supp.  523. 

In  Texas,  however,  it  has  been  held 
that  an  allegation  that  a  personal  in- 
jury is  permanent  will  not  justify  the 
recovery  of  damages  for  future  suffering 
where  no  pecuniary  damages  are  alleged 
from  such  suffering.  Houston  &  T.  C. 
R.  R.  V.  Lindsey,  51  Tex.  Civ.  App.  67, 
110  S.  W.  995. 

'2  Iowa:  Palmer  v.  Waterloo,  138  la. 
296,  115  N.  W.  1017. 


Texas:  Rapid  Transit  Ry.  v.  Allen, 
54  Tex.  Civ.  App.  245,  117  S.  W. 
486. 

"  Uertz  V.  Singer  Mfg.  Co.,  35  Hun, 
116. 

'^  Winnt  t).  International  &  G.  N. 
R.  R.,  74  Tex.  32. 

'5  Prouty  V.  Bell,  44  Vt.  72. 

"*  Alabama:  Alabama  G.  S.  R.  R.  v. 
Arnold,  84  Ala.  159, 4  So.  359,  5  Am.  St. 
Rep.  354. 

Georgia:  Savannah,  F.  &  W.  Ry.  v. 
HoUand,  82  Ga.  257,  10  S.  E.  200,  14 
Am.  St.  Rep.  158. 

Iowa:  Gustafson  v.  Wind,  62  la.  281. 

Maine:  Wilkinson  v.  Drew,  75  Me. 
360. 

Minnesota:  Andrews  v.  Stone,  10 
Mum.  72. 

Mississippi:  Southern  Ex.  Co.  v. 
Brown,  67  Miss.  260,  7  So.  318,  8  So. 
425,  19  Am.  St.  Rep.  306. 

Oregon:  Stark  v.  E^ler,  117  Pac.  276. 

^Missouri:  Anderson  v.  Shockley 
(Mo.  App.),  140  S.  W.  755. 

Texas:  Galveston,  H.  &  S.  A.  R.  R. 
V.  Le  Gieise,  51  Tex.   189;  Zeliff  v. 
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that  their  amount  be  stated.'*  Where  such  damages  are 
claimed  on  the  ground  of  maUce,  malice  must  be  averred  in 
the  complaint.  ^^  But  where  statutory  double  or  treble  dam- 
ages are  claimed,  the  declaration  must  allege  that  the  action 
is  brought  under  the  statute.^"  The  plaintiff,  however,  hav- 
ing claimed  such  statutory  damages,  may  recover  single  dam- 
ages if  he  does  not  prove  himself  to  be  entitled  to  the  benefit 
of  the  statute."  In  Osburn  v.  Lovell  *^  it  was  held,  that  in  an 
action  of  trespass,  to  recover  treble  damages,  evidence  that  the 
trespass  was  involuntary,  and  imder  a  bona  fide  claim  of  right, 
might  be  given  under  the  general  issue.  Cooley,  J.,  said: 
"It  was  held,  in  Delevan  v.  Bates, *^  that  whatever,  in  an  action 
of  tort,  would  go  in  mitigation  of  damages  might  be  given 
in  evidence  under  the  general  issue." 

§  1264.  Interest. 

Interest  on  a  liquidated  demand  must  be  specially  claimed, 
not  on  an  unliquidated  demand.** 

§  1266.  Special  damages — ^Actions  for  injury  to  real  estate. 

*  In  New  York,  in  an  action  on  the  case,  in  which  the  plain- 
tiff declared  against  the  defendant  for  placing  a  quantity  of 
lime,  sand,  and  other  building  material  opposite  to  his  store, 
so  that  the  free  passage  to  it  was  interrupted,  and  the  dust  and 
dirt  of  the  materials  blew  into  his  store  and  damaged  his  goods, 
it  was  held,  that  proof  that  customers  were  prevented  from 
frequenting  the  store,  and  that  a  tenant  who  occupied  it  left  it 

Jennings,  61  Tex.  458, 48  Am.  Rep.  305;  Pennsylvania:  Hughes  v.  Stevens,  36 

International  &  G.  N.  Ry.  v.  Smith,  Pa.  320. 

62  Tex.  252;  Moore  v.  Smith,  19  S.  W.  "  Starkweather  v.  Quigley,  7  Hun, 

781.  26. 

's  Krone  v.  Block,  144  Mo.  App.  575,  "  35  yi\ch..  246. 

129  S.  W.  43.  "  1  Mich.  97;  ace,  AUis  v.  Nanson 

«'  Johnson  v.  Chicago,  R.  I.  &  P.  Ry.,  41  Ind.  154. 

51  la.  25;  Jones  v.  Marshall,  56  la.  739.  "  Kansas:  Shepard  v.  Pratt,  16  Kan. 

There  need  be  no  special  allegation  of  209. 

malice  in  an  action  for  malicious  prose-  Texas:  Watkins  v.  Junker,  90  Tex. 

cution,  since  the  allegation  of  the  cause  586,  40  S.  W.  11;  San  Antonio  &  A.  P. 

of  action  includes  malice.     Davis  v.  Ry.  v.  Timon  (Tex.  Civ.  App.),  110 

Seeley,  91  la.  583,  60  N.  W.  183.  S.  W.  82.    See  St.  Louis  S.  W.  Ry.  v. 

*"  Kentucky:  Bell  v.  Norris,  79  Ky.  Starks   (Tex.  Civ.  App.),   109  S.  W. 

48,  42  Am.  Rep.  204,  1003. 
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in  consequence  of  the  nuisance,  whereby  it  remained  empty, 
was  inadmissible,  because  not  alleged  in  the  declaration  as 
special  damages.  "Where  the  damages,"  said  the  Supreme 
Court,  "actually  sustained  do  not  necessarily  arise  from  the 
act  complained  of,  and  consequently  are  not  implied  by  law,  in 
order  to  prevent  surprise  to  the  defendant,  the  plaintiff  must 
state  in  his  declaration  the  particular  damage  which  he  has 
sustained,  or  he  will  not  be  permitted  to  give  evidence  of  it 
upon  the  trial.  .  .  .  There  is  no  claim  for  damages  in  the 
declaration  for  the  loss  of  customers.  .  .  .  The  loss  of  the 
tenant  and  the  consequent  loss  of  the  rent  of  the  store,  ought 
to  have  been  specially  alleged,  in  order  to  entitle  the  plaintiff 
to  have  proved  them  as  damages."  *^ 

So,  in  a  later  case  in  the  same  State,  in  an  action  of  trespass 
on  the  case,  the  declaration  alleged  that  the  defendant,  in  con- 
sideration of  the  sale  by  the  plaintiff  to  him  of  certain  premises 
in  the  city  of  New  York,  covenanted  that  he  would  erect  on 
them  a  brick  dwelling-house,  and  would  not  erect  on  them  any 
building  to  be  occupied  in  any  manner  that  would  be  a  nuisance 
to  the  vicinity  of  the  premises.  The  declaration  then  pro- 
ceeded to  aver  that  the  defendant  had  not  erected  a  brick 
dwelling-house,  but  had  permitted  a  bake-house  to  be  erected 
on  the  premises,  and  suffered  it  to  be  occupied  in  a  manner 
that  was  a  nuisance  to  the  vicinity  of  the  premises.  There  was 
no  allegation  of  special  damage,  but  the  declaration  concluded 
generally,  to  the  damage  of  the  plaintiff  $6,000.  On  the  trial 
the  plaintiff's  counsel  offered  to  prove  actual  damage  sustained 
by  him  in  the  depreciation  of  the  value  of  premises  owned  by 
him,  adjacent  to  the  lot  in  question,  occasioned  by  the  erection 
of  the  bake-house.  But  the  evidence  was  excluded  on  the 
ground  of  the  want  of  any  allegation  of  special  damage  in  the 
declaration;  and  the  judge  who  tried  the  cause  held  that  the 
plaintiff  could  only  recover  nominal  damages.  By  consent,  a 
nonsuit  was  ordered,  and  on  motion  to  set  this  aside  the  Su- 
preme Court  held  the  decision  right.  "Suppose,"  said  Cady,  J., 
"the  bake-house  has  been  so  occupied  as  that  it  has  been  a 
nuisance.  How  has  it  damnified  the  plaintiff?  The  declaration 
does  not  show  that  he  has  been  annoyed  by  the  heat  and  smoke 
«  Squier  v.  Gould,  14  Wend.  159,  160. 
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issuing  from  the  bake-house,  or  that  he  has  any  property  which 
has  been  lessened  in  value  by  the  bake-house."  ^  ** 

In  the  following  cases  the  damages  are  special,  and  must  be 
alleged:  For  loss  of  rents  in  actions  for  injiu-y  to  real  estate.*' 
So,  in  an  action  for  throwing  water  back  upon  the  plaintiff's 
mill.*'  So,  also,  in  an  action  for  polluting  the  water  of  a 
stream;  *^  so  for  profits  of  a  mill  lost  by  the  obstruction  of  a 
water-course,^"  and  for  damage  to  plaintiff's  house  from  smoke 
and  sparks,  and  damage  to  plastering  and  paper,  and  the  dam- 
ages for  the  additional  care  required  for  children,  in  an  action 
for  laying  a  railroad  along  a  street  in  front  of  the  plaintiff's 
house."  For  nuisance  in  maintaining  stagnant  water  no  re- 
covery can  be  had  for  sickness  or  death  of  a  child  unless  specially 
alleged;  ^^  and  for  trespass  in  throwing  down  fences  no  recovery 
is  allowed,  without  special  allegation,  for  loss  of  crops  by  the 
entry  of  cattle.^'  On  the  other  hand,  no  allegation  is  required, 
in  an  action  of  trespass  quare  clausum,  to  recover  damage  to  a 
fence,  by  breaking  which  the  defendant  entered  the  land.^* 
And  the  damage  from  the  stoppage  of  the  plaintiff's  mill  is  an 
injiu-ious  consequence,  for  which  he  may  recover  in  an  action 
of  trespass  for  the  destruction  of  his  milldam,  without  specially 
averring  it  in  the  declaration.^^  So  in  proceedings  to  recover 
compensation  for  land  taken  by  eminent  domain,  damages  to 
the  land  not  taken  are  not  special  damages  in  the  sense  that 
they  must  be  specially  pleaded  in  order  to  be  proved.  ^^ 

§  1266.  For  breach  of  contract. 

No  allegation  of  special  damage  is  necessary  for  loss  of  profit 

«  Bogert  V.  Burkhalter,  2  Barb.  525.  '» Taylor  v.  Dustin,  43  N.  H.  493; 

"Adams  v.  Barry,   10  Gray,   361;  Crawford  «.  Parsons,  63  N.  H.  438. 

Parker «.  Lowell,  11  Gray,  353.  "Spencer  v.  St.  Paul  &  S.  C.  Ry., 

«  Plimpton  V.  Gardiner,  64  Me.  360.  21  Minn.  362. 

«  Potter  V.  Froment,  47  Cal.  165.    In  "  Gulf,  C.  &  S.  F.  Ry.  v.  Craft  (Tex. 

this  case  it  was  also  held  that  the  cost  Civ.  App.),  102  S.  W.  170. 

of  boiling  and   skimming   the   water  "Carron  v.  Clark,   14  Mont.   301, 

must  also  be  specially  alleged  in  order  36  Pac.  178. 

to  be  proved;  but  in  Jutte  v.  Hughes,  "  Clark  v.  Boardman,  42  Vt.  667, 

67  N.Y.  267,  where  the  plaintiff's  prem-  1  Am.  Rep.  359. 

ises  were  injured  by  the  defendant's  "  Spigelmoyer  v.  Walter,  3  W.  &  S. 

failure  to  keep  his  privies  and  drains  540. 

in  repair,  it  was  held  that  loss  of  rent  "  Yellowstone  Park  R.  R.  v.  Bridger 

need  not  be  alleged  as  special  damage.  Coal  Co.,  34  Mont.  545,  87  Pac.  963. 
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which  would  have  been  the  direct  result  of  work  done  at  the 
contract  price,  and  which  is  prevented  by  the  defendant's 
wrongful  act.^'  So  in  an  action  of  covenant  for  breach  of  con- 
tract in  not  building  a  house,  in  payment  of  which  the  plaintiff 
was  to  have  conveyed  certain  premises,  no  statement  of  special 
damages  is  necessary  to  entitle  the  plaintiff  to  give  evidence  of 
the  difference  in  value  between  the  house  and  the  premises 
which  constitutes  the  measiu-e  of  damages.^*  In  an  action  for 
breach  of  contract  to  give  a  lease,  damages  for  loss  of  busi- 
ness ^'  and  for  the  expense  of  removal  *"  have  been  held  re- 
coverable without  special  allegation.  But  in  an  action  for 
breach  of  contract  to  furnish  doors,  the  plaintiff,  a  master 
builder,  cannot  recover  damages  on  account  of  the  idleness  of 
his  workmen,  caused  by  not  having  the  doors,  without  special 
allegation.®'  In  an  action  for  breach  of  promise  of  marriage, 
no  allegation  of  special  damage  is  necessary  for  loss  of  time 
and  expenses  incurred  in  preparation  for  marriage,®^  but  an 
allegation  is  necessary  for  loss  of  health  *^  and  for  seduc- 
tion.«* 

Where  damages  beyond  legal  interest  for  non-payment  of  a 
note  at  matiirity  are  allowed  by  law,  as  a  penalty,  they  cannot 
be  recovered  unless  specially  averred.®^  Counsel  fees  in  actions 
on  attachment  bonds  must  be  claimed  as  special  damages.  It 
may  be  that  no  counsel  were  necessary,  and  none  were  em- 
ployed.*® So  on  injunction  bonds.®'  No  allegation  is  necessary 
to  recover  special  damages  for  loss  of  sheep  by  disease  com- 
municated by  other  sheep  warranted  by  the  defendant;  the 
plaintiff  need  not  allege  that  the  sheep  so  warranted  were  to 
be  placed  with  the  others.®*  But  consequential  damages  from 
breach  of  warranty  of  a  chain  must,  it  has  been  held,  be  spe- 

"  Michigan:  Burrell  v.  New  York  &  "  Indiana:  Gates  v.  McKinney,  48 

S.  S.  S.  Co.,  14  Mich.  34.  Ind.  562,  17  Am.  Rep.  768. 

Missouri:  Hesse  v.  Imperial  E.  L.  H.  Wisconsin:    Leavitt    v.    Cutler,    37 

&  P.  Co.  (Mo.  App.),  140  S.  W.  911.  Wis.  46. 

M  Laraway  v.  Perkins,  10  N.  Y.  371.  «  Wilson  v.  Dean,  10  la.  432. 

5»  Ward  V.  Smith,  11  Price,  19.  "  Dothard  v.  Sheid,  69  Ala.  135. 

«"  Driggs  V.  Dwight,  17  Wend.  71,  31  •'  Washington  v.  Timberlake,  74  Ala. 

Am.  Dec.  283.  259. 

«•  Myer  v.  Davies,  17  III.  App.  228.  "  Packard  v.  Slack,  32  Vt.  9,  76  Am. 

«2  Smith  V.  Sherman,  4  Cush.  408.  Deo.  148. 

«'  BedeU  v.  Powell,  13  Barb.  183. 
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cially  alleged, *'  as  must  consequential  damages  for  failure  to 
deliver  goods  sold.'"'  And  in  general  consequential  damages 
for  breach  of  a  contract  must  be  specially  claimed.''^ 

§  1267.  Against  carriers. 

In  an  action  for  injuries  sustained  by  the  plaintiff  from  the 
neglect  of  the  defendant  (a  carrier  of  passengers  by  steamers) 
to  furnish  proper  accommodations  and  supplies,  it  was  held 
that,  under  an  allegation  of  facts  whereby  the  plaintiff  was 
"subjected  to  great  inconvenience  and  injury,"  proof  might 
be  introduced  tending  to  prove  the  plaintiff's  illness,  and  the 
negligence  of  the  defendant  causing  such  illness,  this  not  being 
considered  by  the  court  to  be  special  damage.'^  Where  a 
carrier  lost  or  damaged  part  of  a  suit  of  clothes,  the  deprecia- 
tion of  value  of  the  remaining  parts  of  the  suit  is  general,  not 
special,  damage."  And  where  a  valuable  horse  is  injured,  the 
fact  that  he  was  of  superior  value  for  breeding  purposes  need 
not  be  alleged,  since  it  is  general  damage,'^  though  loss  of  the 
earnings  or  use  of  the  horse  is  special  damage  and  must  be 
alleged.^* 

§  1268.  For  injury  to  personal  property. 

In  the  Queen's  Bench,  in  an  action  on  the  case  for  an  exces- 
sive distress,  it  was  held,  that  no  mention  being  made  in  the 
declaration  of  the  sale,  either  for  damage  or  by  way  of  substan- 
tive complaint,  the  plaintiff  could  only  recover  damages  in 

"  Sutherland  v.  Round,  57  Fed.  467,  assessment  laid  after  breach  and  paid 

6  C.  C.  A.  428.  by  plaintiff  must  be  alleged). 

™  Brady  v.  Cassidy,  9  Misc.  107,  29         Washington:   Sudden   v.    Morse,    48 

N.  Y.  Supp.  45.  Wash.  101,  92  Pac.  901. 

"  Kentucky:  McDaniel  v.  Hutcher-         '*  Roberts  v.  Graham,  6  Wall.  578, 

son,  136  Ky.  412,  124  S.  W.  384  (con-  18  L.  ed.  791. 

tract  to  furnish  plaintiff  a  home  during         "  Cone  v.  Southern  Ry.,  85  S.  C.  524, 

life;  expense  of  removal  must  be  al-  67  S.  E.  779. 
leged).  '*  Missouri:  Van  Buskirk  v.  Quincy, 

Texas:  Houston  &  T.  C.  R.  R.  v.  O.  &  K.  C.  R.  R.,  131  Mo.  App.  357, 

Anderson,  44  Tex.  Civ.  App.  394,  98  ill  S.  W.  832. 

S.  W,  440  (injury  to  water  tank  by  Texas:  Texas  &.  P.  Ry.  v.  Newsome, 

causing  oil  to  run  into  it;  consequential  44  Tex.  Civ.  App.  513,  98  S.  W.  646. 
damage  to  land  must  be  alleged).  "  Van  Buskirk  v.  Quincy,  O.  &  K.  C. 

Vermont:  Ellis  v.  Durkee,  79  Vt.  341,  R.  R.,  131  Mo.  App.  357,  111  S.  W. 

65  Atl.  94  (contract  to  pay  for  stock;  832. 
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respect  to  the  detention  of  the  property,  and  not  for  the  sale.''^ 
But  where  in  an  action  in  the  nature  of  a  trespass  for  the  wrong- 
ful seizure  of  goods,  which  was  the  gist  of  the  action,  although 
the  form  of  the  plaintiff's  complaint  was  Umited  to  certain 
heads  of  special  damage  which  were  not  proved;  but  it  ap- 
peared that  the  taking  was  wrongful,  the  plaintiff  was  held,  by 
the  judicial  committee  of  the  Privy  Council,  entitled  not  only 
to  nominal  damages,  but  to  such  substantial  damage  as  the 
jury  thought  adequate.'^  In  an  action  of  trespass  de  bonis  as- 
portatis,  a  special  allegation  of  damage  has  been  required  for 
the  expense  of  recovering  the  property.'*  In  actions  of  trover 
or  replevin  and  of  trespass  for  the  destruction  of  property,  all 
damages  beyond  the  value  of  the  property,  if  recoverable  at 
all,  must  be  specially  alleged.''^  So  for  damages  beyond  the 
intrinsic  value  of  a  book  destroyed  by  the  defendant,  on  the 
ground  that  it  contained  a  subscription  list  procured  at  large 
expense.*"  So  in  an  action  for  the  loss  of  an  animal  through 
neghgence,  of  damages  beyond  its  value,  such  as  money  properly 
expended  in  efforts  to  cure  it." 

In  Indiana,  in  an  action  of  trespass  for  kilhng  a  mare,  dam- 
ages for  niu-sing  and  feeding  two  colts  she  had  been  suckling, 
and  for  care  and  attention  of  the  mare's  wound,  not  having 
been  alleged,  were  held  not  recoverable.*^  Where  an  action  is 
brought  fol"  taking  property  from  the  owner's  possession,  no 
damages  can  be  recovered,  without  special  allegation,  for  an 
injm-y  received  by  the  owner  in  an  attempt  to  defend  his 
possession.*^    It  has  been  held  that  damages  for  loss  of  use  of 

™  Thompson    v.    Wood,    4    Q.    B.  Pennsylvania:  Schofield   v.   Ferrers, 

493.  46  Pa.  438. 

"  Doss  V.  Doss,  14  L.  T.  R.  (N.  S.)  Vermont:  Park  v.  McDaniels,  37  Vt. 

646.  594. 

™  Illinois:  People  v.  Crowe,  145  111.  Canada:  Domville  v.  Keevan,  Stev. 

App.  450.  Dig.  (N.  B.)  434  (semble;  contra,  Firth 

Minnesota:  Gray  «.  Bullard,  22  Minn.  v.  Fitzgerald,  Stev.  Dig.  432). 

278.  But  see  Maine:  Bucknam  v.  Nash, 

"  California:  Stevenson  v.  Smith,  28  3  Fairf .  474. 

Cal.  102,  87  Am.  Dec.  107.  '»  Nunan  v.  San  Francisco,  38  Cal. 

Michigan:  Brink  v.  Freoff,  44  Mich.  689. 

69.  "  Patten  v.  Libbey,  32  Me.  378. 

Mississippi:  Burrage  v.  Melson,  48  ^''Teagarden  u.  Hetfield,  11  Ind.  522. 

Miss.  237.  '*  Plumb  v.  Ives,  39  Conn.  120. 
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property  detained  may  be  recovered  without  special  allega- 
tion; ^*  but  the  contrary  opinion  has  also  been  held.** 

§  1269.  For  loss  of  business. 

For  loss  of  business,  in  the  sense  of  loss  of  time,  no  allegation 
is  necessary;  but  for  a  loss  caused  to  the  plaintiff's  particular 
business  by  the  defendant's  act  a  special  allegation  is  re- 
quired.*" Upon  a  general  allegation  of  loss  of  business  the 
plaintiff  cannot  recover  for  the  loss  of  a  particular  business 
venture  or  engagement.*^  Nor  under  such  an  allegation  can  a 
farmer  recover  damages  for  the  loss  of  his  hay  crop.**  So  upon 
a  general  allegation  of  loss  of  market,  the  plaintiff  cannot  show 
the  loss  of  a  particular  contract  of  sale.*' 

§  1270.  For  personal  injury. 

No  allegation  is  necessary  in  an  action  to  recover  for  per- 
sonal injury,  of  bodily  pain,'"  nor,  in  some  jurisdictions,  of 
mental  suffering.'^  In  an  action  for  seduction  mental  suffering 
is  a  basis  for  recovery  without  special  allegation.'^  So  in  an 
action  for  personal  injm-ies,  proof  of  damages  from  the  inter- 
ruption of  the  plaintiff's  occupation,  and  deprivation  of  his 
accustomed  means  of  earning  support,  is  inadmissible  unless 

"  Woodruff  V.  Cook,  25  Barb.  505.  Co.,  46  Barb.  222;  Klein  v.  Burleson, 

«5  Illinois:  Adams  v.  Gardner,  78  111.  138  App.  Div.  405,  122  N.  Y.  Supp. 

568.  752. 

Kentucky:  Montgomery  v.  Glasscock,  '^  Georgia:  Central  R.  R.  &  B.  Co.  v. 

121  S.  W.  668.  Lanier,  83  Ga.  587,  10  S.  E.  279. 

^  Connecticut:  Taylor  v.  Monroe,  43  Indiana:   Wright    v.    Compton,    53 

Conn.    36;   Tomlinson   v.    Derby,    43  Ind.  337. 

Conn.  562.  Iowa:  Gronan  v.  Kukkuck,  59  la.  18. 

Illinois:  Chicago  v.  G'Brennan,  65  Missouri:  Brown  v.  Hannibal  &  S.  J. 

111.  160.  Ry.,  99  Mo.  310. 

"  Alabama:    Pollock    v.    Gantt,    69  Nebraska:  Fink  v.  Busch,  83  Neb. 

Ala.  373.  599,  120  N.  W.  167. 

Illinois:    Chicago    W.    D.    Ry.    v.  New  York:  Caldwell  v.  Central  Park, 

Klauber,  9  111.  App.  613.  N.  &  E.  R.  R.,  7  Misc.  67,  27  N.  Y. 

88  Heiser  v.  Loomis,  47  Mich.  16.  Supp.  397. 

89  Rowe  V.  Titus,  1  All.  (N.  B.)  326.  Virginia:    Norfolk    &    W.    Ry.    v. 
»  Nebraska:  Fink  v.  Busch,  83  Neb.  Spears,  110  Va.  110,  65  S.  E.  482. 

599,  120  N.  W.  167.  Contra,  Oregon:  Adcock  v.   Oregon 

New   York:  Curtis  v.  Rochester  &  R.  «&  N.  Co.,  45  Ore.  173,  77  Pac.  78. 
S.  R.  R.,  18  N.  Y.  534,  75  Am.  Dec.         "^  phiUips  v.  Hoyle,  4  Gray,  568,  64 

258;  Swarthout  v.  New  Jersey  S.  B.  Am.  Dec.  95. 
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such  damages  are  specially  alleged.''  In  Tomlinson  v.  Derby  '* 
the  plaintiff  was  injured  through  a  defect  in  the  highway. 
The  complaint  alleged  that  the  plaintiff  was  thereby  "pre- 
vented from  attending  to  his  ordinary  business."  It  was  held, 
that  he  could  not  show  that  he  was  earning  $100  a  month  in 
carting  and  sawing  timber.     Loomis,  J.,  said: 

"Special  damage  is  that  which  the  law  does  not  necessarily 
imply  that  the  plaintiff  has  sustained  from  the  act  complained 
of .  .  .  .  It  would  seem,  however,  that  when  the  consequences 
of  an  injury  are  peculiar  to  the  circumstances  and  condition 
of  the  injured  party,  the  law  could  not  imply  the  damage  sim- 
ply from  the  act  causing  the  injury.  If  it  be  true  that  the 
law  implies  a  loss  of  time  from  the  act  complained  of,  it  does 
not  seem  quite  fair  and  just,  when  the  sole  object  of  the  rule 
that  requires  special  damage  to  be  averred  is  to  advise  the 
defendant  of  the  claim,  to  carry  the  implication  so  far  as  to 
imply  also  all  the  special  consequences  of  such  loss  of  time, 
when  such  consequences  must  depend  on  the  peculiar  cir- 
cumstances of  the  plaintiff  at  the  time  of  and  previous  to  the 
injury,  as  that  he  was  actually  engaged  in  some  special  business 
which  was  at  the  time  yielding  a  pecuniary  profit." 

"  Alabama:  Irby  v.  Wilde,  150  Ala.  meier  Lumber  Co.,  134  Mo.  App.  485, 

402,  43  So.  574.  114  S.  W.  1023;  Hitchings  v.  Maryville, 

Connecticut:    Morris    «.    Winchester  134  Mo.  App.   712,   115  S.   W.  473; 

R.  A.  Co.,  73  Conn.  680,  49  Atl.  180;  Ingles  v.  Metropolitan  St.  Ry.   (Mo. 

Farrington  v.  Cheponis,  82  Conn.  258,  App.),  129  S.  W.  493;  Snickles  v.  St. 

73  Atl.  139.  Joseph,  155  Mo.  App.  308,  136  S.  W. 

Indiana:  Pittsburgh,  C,  C.  &  S.  L.  752. 

Ry.  V.  Lynch,  43  Ind.  App.   177,  87  New  York:  Hart  v.  Metropolitan  St. 

N".  E.  40.  Ry.,   121  App.  Div.  732,   106  N.  Y. 

Kentucky:  Louisville  &  N.  R.  R.  v.  Supp.  494. 

Reynolds,  24  Ky.  L.  Rep.  1402,  71  S.  Texas:  Texas  &  P.  Ry.  v.  Buckalew 

W.   516;   Central   Ky.   Tract.   Co.   v.  (Tex.  Civ.  App.),  34  S.  W.  165;  Ft. 

Chapman,  130  Ky.  342,  113  S.  W.  438;  Worth  &  D.  C.  Ry.  v.  Morrison  (Tex. 

Lexington  Ry.  v.  Britton,  130  Ky.  676,  Civ.  App.),  129  S.  W.  1157  (but  see 

114  S.  W.  295;  Cincinnati,  N.  O.  &  T.  El  Paso  S.  W.  R.  R.  v.  Barrett,  46  Tex. 

P.  Ry.  V.  Silvers,  126  S.  W.  120.  Civ.   App.   14,   101  S.   W.   1025,   121 

Massachusetts:  Baldwin  v.  Western  S.  W.  570). 

R.  R.,  4  Gray,  333.  Contra,  New  York:  Bloom  v.  Man- 

Missouri:  Keen  v.  St.  Louis,  I.  M.  hattan  El.  Ry.,  17  N.  Y.  Supp.  812 

&  S.  R.  R.,  129  Mo.  App.  301,  108  (except  in  case  of  married  woman). 

S.  W.  1125;  Fleddermann  v.  St.  Louis  i^nfftond;  Potter  u.  Metropolitan  Ry., 

Transit  Co.,   134  Mo.  App.   199,  113  28  L.  T,  Rep.  735. 

S.  W.  1143;  Moellman  v.  Gieze-Hensel-  '« 43  Conn.  562. 
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In  Taylor  v.  Monroe,^^  under  a  similar  allegation,  it  was  held, 
that  the  plaintiff  could  not  show  that  she  was  employed  as  a 
button-maker,  and  what  wages  she  earned.     Loomis,  J.,  said: 

"As  the  business  is  not  stated,  nor  any  earnings  or  loss  of 
earnings  mentioned,  the  allegation  referred  to  can  only  be  con- 
strued as  intended  to  characterize  the  injiu-y,  and  indicate  its 
extent  and  permanence  in  a  general  way,  which  amounts  sim- 
ply to  a  claim  for  general  damages,  and  lays  no  foxmdation 
at  all  for  proof  of  special  damages.  The  evidence  referred  to 
was  not  intended  simply  to  show  the  effect  and  extent  of  the 
injury,  but  to  enhance  the  damages,  by  showing  the  loss  of 
earnings  in  a  special  employment,  requiring  some  special  skill 
and  training.  These  damages,  therefore,  were  not  the  nec- 
essary result  of  the  acts  set  out  in  the  declaration,  and  could 
not  be  implied  by  law;  but  they  were  special  damages,  which, 
in  order  to  prevent  a  surprise  upon  the  defendant,  must  be 
particularly  specified  in  the  declaration,  or  the  plaintiff  will 
not  be  permitted  to  give  evidence  of  them  at  the  trial." 

In  an  action  by  an  unmarried  woman  against  a  carrier  for 
personal  injury  from  his  negMgence,  her  diminished  chances 
of  marriage  must  be  specially  alleged  to  entitle  her  to  an  en- 
hancement of  the  damages  on  that  groxmd.'^  In  Missouri  it 
has  been  held  that  no  recovery  can  be  had  for  medical  expenses, 
in  an  action  for  assault  and  battery,  unless  specially  alleged,^' 
but  on  general  principles  this  seems  doubtful.  In  an  action 
for  false  imprisonment,  damages  from  the  bad  condition  of  the 
jail  are  special,  and  can  only  be  proved  when  alleged.'^  So 
sickness  caused  by  the  imprisonment  must  be  specially  al- 
leged.'^ 

96  43  Conn.  36,  46.  Texas:  Houston  &  T.  C.  R.  R.  v. 

»«  Hunter  v.  Stewart,  47  Me.  419.  Rowell,  92  Tex.   147,  46  S.  W.  630; 

^Alabama:  Irby  v.  Wilde,  150  Ala.  Houston,  E.  &  W.  T.  Ry.  v.  Adams, 

402,  43  So.  574.  44  Tex.  Civ.  App.  288,  98  S.  W.  222. 

Indiana:  Pittsburgh,  C,  C.  &  S.  L.  <»  Johnson  v.   Von    Kettler,  84  111. 

Ry.  V.  Lynch,  43  Ind.  App.  177,  87  315. 

N.  E.  40.  »'  Kansas:  Atchison,  T.  &  S.  F.  R.  R. 

Kentucky:  Lexington  Ry.  v.  Britton>  v.  Rice,  36  Kan.  593,  14  Pac.  229. 

130Ky.  676,  114S.  W.  295.  England:     Lowden     v.     Goodrick, 

Missouri:  O'Leary  v.  Rowan,  31  Mo.  Peake's  Cas.  46;  Pettit  ».  Addington, 

117;  Fleddermann  v.  St.  Louis  Transit  Peake's  Cas.  62. 
Co.,  134  Mo.  App.  199,  113  S.  W.  1143. 
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Miscarriage  as  a  result  of  a  physical  injury  is  special  damages 
which  must  be  pleaded,^™  and  so  is  the  postponement  of  a  wed- 
ding, i"! 

The  particularity  required  in  the  allegation  of  such  special 
damages  varies  in  different  jurisdictions.  The  Hmit  of  par- 
ticularity appears  to  be  reached  in  Texas,  where  not  only  is  an 
exact  description  of  the  injury  required,"^  but  in  the  case  of 
medical  expenses,  apparently,  the  amount  and  value  of  each 
physician's  services  and  an  itemized  account  of  the  medicines 
bought  must  be  given.  ^"^ 

§  1270a.  Extent  of  allegation  required. 

Not  only  must  special  damages  be  alleged  in  order  to  be 
recovered,  but  the  allegation  must  describe  them  with  sufficient 
precision  to  give  the  defendant  notice  of  the  extent  of  the  claim. 
It  is  impossible  to  reconcile  all  the  decisions  upon  this  point. 
In  New  York  the  following  rules  seem  established:  If  the 
allegations  as  to  the  physical  injury  are  very  broad,  setting  up 
sickness,  permanent  injiu-y,  etc.,  the  plaintiff  may  under  them 
prove  any  special  damage  that  has  occurred,  e.  g.,  an  injury 
to  his  spine.  If  the  defendant  desires  to  guard  against  sur- 
prise, it  is  his  business  to  move  for  a  bill  of  particulars.  But 
if  the  allegation  point  to  a  definite  injury,  e.  g.,  an  injury  to 
the  arm,  the  plaintiff  cannot  prove  some  other  injury,  e.  g., 
deafness,  merely  because  there  are  general  allegations  of  severe 
injury  and  shock.'"*    In  accordance  with  these  rules  general 

">»  Lomsville  &  N.  R.  R.  v.  Roney,  So  in  the  following  cases  it  was  held 

32  Ky.  L.  Rep.  1326,  108  S.  W.  343.  that  after  a  description  of  specific  in- 

•»'  Beath  v.  Rapid  Ry.,   119  Mich,  juries   an   undescribed   injury   of   the 

512,  78  N.  W.  537.  sort  could  not  be  recovered.    Keefe  v. 

i»«  Suderman  v.  Woodruff,  47  Tex.  Lee,  197  N.  Y.  68,  90  N.  E.  344  (alle- 

Civ.  App.  229,  105  S.  W.  217.  gation  of  kick  on  head,  breaking  skull 

!«'  The  Oriental  v.  Barclay,  16  Tex.  and  tearing  scalp;  cannot  recover  for 

Civ.  App.  193,  41  S.  W.  117;  ace,  deafness);  Johnson  v.  Troy,  124  App. 

Louisville  &  N.  R.  R.  v.  Barnwell,  131  Div.  29,  108  N.  Y.  Supp.  917  (injured 

Ga.  791,  63  S.  E.  501.  in  back,  head,  and  side,  causing  him 

™  Ehrgott  V.  Mayor,  96  N.  Y.  264;  to  be  made  sick,  sore  and  lame;  cannot 

Hergert  v.  Union  Ry.,  49  N.  Y.  Supp.  recover  for  supervening  appendicitis); 

307,  25  App.  Div.  218;  Kleiner  v.  Third  Long  v.  Fulton  Contr.  Co.,  133  App. 

Ave.  R.  R.,  55  N.  Y.  Supp.  394,  36  Div.  842,  117  N.  Y.  Supp.  1118  (skull 

App.   Div.   191;  Bolte  v.  Third  Ave.  crushed,  necessitating  removal  of  part 

R.  R.,  56  N.  Y.  Supp.  1038,  38  App.  of   skull   and   brain,    and   great   pain 

Div.  234.  suffered;  cannot  show  epilepsy,  paraly- 
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allegations  have  been  held  to  cover  injuries  not  specifically 
mentioned.  1"^    On  the  other  hand,  where  aU  the  allegations 


sis,  and  mental  impairment);  Keenan 
V.  Metropoiitan  St.  Ry.,  118  App.  Div. 
56,  103  N.  Y.  Supp.  61  (husband  suing 
for  loss  of  wife's  services  alleged  that 
she  kept  house  for  him;  could  not  show 
that  she  assisted  him  in  his  duties  as 
janitor). 

On  the  other  hand,  in  Frobisher  v. 
Fifth  Ave.  Transp.  Co.,  81  Hun,  544, 
30  N.  Y.  Supp.  1099,  an  allegation  that 
plaintiff  had  become  disabled  for  life 
so  as  to  interfere  with  the  active  prose- 
cution of  his  business  permitted  evi- 
dence of  loss  of  business.  But  in  Kin- 
sella  V.  Eiesenberg,  124  App.  Div.  322, 
108  N.  Y.  Supp.  876,  an  allegation  of 
severe  injuries  to  the  back  and  side 
was  held  insufficient  to  allow  proof  of 
any  injury  of  the  sort. 

"5  United  States:  Denver  &  R.  G.  Ry. 
V.  Harris,  122  U.  S.  597,  7  Sup.  Ct. 
1286,  30  L.  R.  A.  1146  (general  allega- 
tion of  physical  injury,  recover  for 
impotency);  New  York  Transp.  Co.  v. 
Garside,  157  Fed.  521,  85  C.  C.  A.  285 
(plaintiff  disabled,  crippled  and  injured 
in  her  limbs;  may  show  one  leg  shorter 
than  the  other,  also  that  she  was  unable 
to  sleep  and  lost  in  weight  and  appe- 
tite). 

Colorado:  Denver  &  R.  G.  R.  R.  v. 
Mitchell,  42  Colo.  43,  94  Pac.  289 
(suffered  great  personal  injuries;  may 
show  injury  to  lungs). 

Iowa:  Fox  v.  Chicago,  S.  P.  &  K.  C. 
R.  R.,  86  la.  368,  53  N.  W.  259  (suf- 
fered great  expense;  may  show  that  a 
mattress,  quilt  and  springs  were  in- 
jured by  appheations  of  medicine  to 
plaintiff's  foot). 

Kansas:  Cudahy  Packing  Co.  v. 
Broadbent,  70  Kan.  535,  79  Pac.  126 
(leg  broken  and  great  pain  suffered; 
may  show  that  eight  days  after  the  leg 
was  set  it  was  necessary  to  break  and 
reset  it,  causing  great  pain). 

Kentucky:  Cincinnati,  N.  O.  &  T.  P. 


Ry.  V.  Halcomb,  105  S.  W.  968,  32  Ky. 
L.  Rep.  381  (long  confined  to  bed  and 
unable  to  teach  school;  may  recover 
for  impaired  ability  to  earn  money); 
Cumberiand  T.  &  T.  Co.  v.  Overfield, 
127  Ky.  548,  106  S.  W.  242  (permanent 
disability;  may  show  permanent  reduc- 
tion in  power  to  earn  money).  , 

Michigan:  Beath  v.  Rapid  Ry.,  119 
Mich.  512,  78  N.  W.  537  (mental  suffer- 
ing, may  recover  for  mortification  of 
being  obliged  to  use  crutch  and  cane); 
Groat  V.  United  Ry.,  153  Mich.  165, 
116  N.  W.  1081  (greatly  injured  and 
bruised  internally,  and  permanently  in- 
jured; may  show  permanent  injury  to 
uterus). 

Missouri:  Van  Cleve  v.  St.  Louis, 
M.  &  S.  E.  R.  R.,  124  Mo.  App.  224, 
101  S.  W.  632  (chest  bruised  and 
crushed,  and  permanent  injury;  may 
show  pulmonary  tuberculosis);  Hitch- 
ings  V.  Maryville,  134  Mo.  App.  712, 115 
S.  W.  473  (is  and  will  be  incapacitated 
from  earning  livelihood;  recover  for 
lost  earnings  from  date  of  injury). 

Texas:  Rea  v.  St.  Louis  S.  W.  Ry. 
(Tex.  Civ.  App.),  73  S.  W.  655  (injury 
to  lungs;  may  recover  for  increased 
susceptibihty  to  lung  disease);  San 
Antonio  &  A.  P.  Ry.  v.  Beam  (Tex. 
Civ.  App.),  50  S.  W.  411  (injury  in- 
capacitated plaintiff  from  making  a 
living;  may  recover  for  diminished 
capacity  to  labor);  San  Antonio  & 
A.  P.  Ry.  V.  Corley  (Tex.  Civ.  App.), 
26  S.  W.  903  (mental  agony;  recover 
for  peril  and  fright);  Triolo  v.  Foster 
(Tex.  Civ.  App.),  57  S.  W.  698  (suf- 
fered great  pain;  recover  for  mental 
pain);  St.  Louis  S.  W.  Ry.  v.  Garber 
(Tex.  Civ.  App.),  Ill  S.  W.  227  (per- 
manent incapacity;  recover  for  dim- 
inished earning  capacity);  Ft.  Worth  & 
D.  C.  Ry.  V.  Morrison  (Tex.  Civ. 
App.),  123  S.  W.  621  (internal  in- 
juries; may  recover  for  injury  to  blad- 
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of  special  damages  are  of  specific  injuries,  it  is  usually  held 
that  there  can  be  no  recovery  for  injuries  not  described,^"* 
though  recovery  has  been  allowed  in  some  cases.  ^"^ 

§  1271.  For  other  torts. 

In  Alabama,  it  has  been  held,  that  in  an  action  brought  by  a 
firm  for  a  malicious  prosecution,  proof  of  special  damage  aris- 
ing from  loss  of  reputation,  credit,  or  business,  cannot  be  given 


der);  Missouri,  K.  &  T.  Ry.  v.  Brown 
(Tex.  Civ.  App.),  140  S.  W.  1172  (per- 
manent injury,  capacity  to  earn  prob- 
ably destroyed;  may  recover  for  loss  of 
time). 

Washington:  Clukey  v.  Seattle  El. 
Co.,  27  Wash.  70,  67  Pac.  379  (hurt 
about  the  abdomen,  and  imnatural 
internal  bleeding;  may  recover  for  mis- 
carriage). 

See,  however,  several  cases  cited  in 
the  following  note. 

'""  Kentucky:  Louisville  Ry.  v.  Gaugh, 
133  Ky.  467,  118  S.  W.  276  (injury  to 
head  alleged;  cannot  show  resulting 
deafness). 

Michigan:  Puller  v.  Jackson,  92 
Mich.  197,  52  N.  W.  1075  (injury  to 
spine,  and  otherwise  bruised,  wounded, 
and  injured;  cannot  show  injury  to 
breast);  Hall  v.  Cadillac,  114  Mich.  99, 
72  N.  W.  33  (knee  wrenched,  greatly 
bruised  and  injured,  became  sick,  sore, 
lame,  and  disabled,  suffered  great 
pain  and  distress;  cannot  show  result- 
ing rheumatism). 

Montana:  Gordon  v.  Northern  Pac. 
Ry.,  39  Mont.  571,  104  Pac.  679  (right 
eye  cut  and  destroyed,  suffered  excru- 
ciating pain;  cannot  show  impairment 
of  sight  of  left  eye). 

Texas:  Missouri,  K.  &  T.  Ry.  v. 
Cook,  8  Tex.  Qv.  App.  376,  27  S.  W. 
769  (wounded,  skinned  and  bruised, 
and  greatly  shocked  and  injured  in 
head,  chest,  lungs,  back,  spine,  and 
limbs,  and  sustained  serious  external 
and  internal  injuries;  cannot  recover 
for  impairment  of  genital  and  urinary 


organs);  Campbell  v.  Cook,  86  Tex.  632, 
26  S.  W.  486,  reveraing  24  S.  W.  977 
(tearing  flesh,  bruising,  wounding  and 
injuring  back,  bowels,  hips,  legs  and 
other  parts  and  members  of  body;  can- 
not recover  for  impairment  of  capacity 
to  have  sexual  intercourse). 

Utah:  Pugmire  v.  Oregon  S.  L.  R.  R., 
33  Utah,  27,  92  Pac.  762  (blow  on  head, 
back  sprained,  arms  bruised  and 
sprained,  right  limb  injured,  and  in- 
ternal injuries;  cannot  recover  for 
injury  to  eyes). 

Washington:  Horton  v.  Seattle,  53 
Wash.  316,  101  Pac.  1091  (hip  disloca- 
ted, leg  paralyzed,  abdomen  bruised, 
shock  to  nervous  system,  physical 
health  greatly  impaired;  cannot  show 
excessive  menstruation). 

"'  United  States:  Katahdin  P.  &  P. 
Co.  V.  Peltomaa,  156  Fed.  342,  84  C.  C. 
A.  238  (injured  on  head  and  shoulders, 
left  arm  broken,  injured  in  arms,  legs, 
and  sides,  suffered  great  pain  in  body 
and  mind;  may  recover  for  resulting 
nervous  disturbances  and  other  internal 
injuries). 

Michigan:  Montgomery  v.  Lansing 
C.  E.  Ry.,  103  Mich.  46,  61  N.  W.  543 
(plaintiff  seriously  hurt,  wounded  and 
crippled,  and  back  and  spine  seriously 
injured;  may  show  injury  to  lung  and 
resulting  consumption). 

Texas:  Missouri,  K.  &  T.  Ry.  v. 
Edling,  18  Tex.  Civ.  App.  171,  45 
S.  W.  406  (wound  on  side,  two  ribs 
fractured,  internal  injuries  to  lungs, 
chest  and  heart;  may  show  injury  to 
kidney). 
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unless  it  is  specially  averred  in  the  declaration,  i"*  And  the 
principle  has  been  recognized  in  South  CaroUna  ^"^  and  Penn- 
sylvania."" For  slander  of  the  plaintiff  in  either  a  public  or 
private  official  capacity  no  allegation  of  special  damage  is 
necessary;  "'  but  special  damage  must  be  alleged  for  injury 
to  an  author  from  the  disparagement  of  a  copyrighted  work."^ 
In  an  action  for  slander  for  words  spoken  of  the  plaintiff  in  his 
trade  or  business,  with  a  general  allegation  of  loss  of  business, 
it  is  competent  for  the  plaintiff  to  prove,  and  the  jury  to  assess, 
damages  for  a  general  loss  or  decrease  of  trade,  although  the 
declaration  alleges  loss  of  particular  customers  as  special  dam- 
age, which  is  not  proved;  "'  and  where  language  is  hbellous 
per  se,  and  is  calculated  to  affect  the  credit  and  reputation, 
damages  may  be  recovered  for  injury  to  credit  and  reputation 
without  special  allegation."^  Only  nominal  damages  can  be 
recovered  against  a  sheriff  for  not  executing  a  deed  on  a  par- 
tition sale,  unless  special  damages  are  alleged."*  An  allega- 
tion is  necessary  for  recovery  of  the  expenses  occasioned  by  the 
fraudulent  imitation  of  trade-marks."^ 

In  an  action  for  wrongful  levy  on  exempt  property,  the  ex- 
pense of  legal  proceedings  to  assert  the  exemption  and  of  haul- 
ing the  goods  back  to  the  plaintiff's  house  canndt  be  recovered 
without  special  allegation."'  In  an  action  for  wrongfully 
allowing  defendant's  bucks  to  mingle  with  plaintiff's  ewes,  no 
damages  can  be  recovered,  without  special  allegation,  for  the 
expense  of  men  to  care  for  the  ewes  and  sheds  to  protect 
them."^  In  an  action  for  alienating  the  affections  of  a  hus- 
band, mental  suffering  may  be  recovered  without  special  al- 
legation."' 

™  Donnell  v.  Jones,  13  Ala.  490,  48  •"  Lusk  v.  Briscoe,  65  Mo.  555. 

Am.  Deo.  59.  "» Dixon  v.  Fawcus,  3  L.  T.  R.  (N. 

™  Rowand  v.   Bellinger,   3   Strobh.  S.)  693. 

373.  1"  Boggan  v.  Bennett,  102  Ala.  400, 

"» Stanfield  v.  Phillips,  78  Pa.  73.  14  So.  742. 

"'  Foulger  v.  Newcomb,  L.  R.  2  Ex.  "»  McKinney  v.   Carson,   35  Utah, 

327.  180,  99  Pac.  660. 

"2  Swan  V.  Tappan,  5  Cush.  104.  "» Kansas:    Nevins    v.    Nevins,    68 

"» Evans    v.   Harries,    1   H.   &   N.  Kan.  410,  75  Pac.  492. 

251.  Kentucky:  Klein  v.  Klein,  101  S.  W. 

1"  Warner  Instrument  Co.  v.  Inger-  382,  31  Ky.  L.  Rep.  28. 
BoU,  157  Fed.  311. 
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§  1271a.  Answers. 

Great  variety  of  practice  prevails  as  to  the  necessity  of 
setting  up  in  a  plea  or  answer  matters  in  mitigation  or  reduction 
of  damages.  In  the  common-law  system  of  pleading  no 
matter  of  mitigation  needed  pleading,  but  the  damages  might 
be  decreased  by  evidence  introduced  under  the  general  issue, 
and  under  modern  systems  of  pleading  this  is  still  true  in  gen- 
eral; ^^  for  allegations  of  damage  are  not  issuable,  and  the  plea 
should  state  only  facts  which  if  true  would  bar  recovery. 
But  imder  modern  codes  of  procediu-e  notice  of  matters  of 
mitigation  must  in  some  cases  be  given  in  the  answer,  and  it  is 
sometimes  held  in  jurisdictions  having  a  code  of  procediwe 
that  matters  in  mitigation  generally  must  be  pleaded  by  the 
defendant.  ^^1 

II. — Practice 

§  1272.  Damages  upon  demurrer  overruled. 

When  upon  a  demurrer  judgment  is  given  for  the  plaintiff, 
damages  are  to  be  assessed  upon  testimony;  as  has  been  seen, 
the  amount  of  damages  claimed  is  not  to  be  allowed  without 
proof.  The  defendant  has  a  right  to  be  heard  on  the  question 
of  damages,  ^^^  and  may  reduce  them  to  a  nominal  amount.  ^^' 

*  Where  there  is  a  demurrer  to  evidence  and  a  joinder, 
the  court  may  have  the  damages  assessed  by  the  jmy  con- 
ditionally, or  they  may  discharge  the  jury,  leaving  the  damages 
to  be  assessed  by  another  jury,  should  the  demurrer  be  over- 
ruled.^^* **    If  a  demmrer  to  a  declaration  in  a  suit  by  drawer 

•™  Georgia:  McPhereon  v.  Chandler,  Missouri:  State  v.  Dickmann  (Mo. 

72  S.  E.  948.  App.),  124  S.  W.  29  (in  defamation). 

Indiana:  Blizzard  v.  Applegate,  61  New  York:  Bradner  i;.  Faulkner,  93 

Ind.  368   (except  by  statute,  in  def-  N.  Y.  515. 

amation).  See  Georgia:  Atlantic  C.  L.  R.  R.  v. 

Michigan:  Osbom  v.  LoveU,  36  Mich.  Powell,  127  Ga.  805,  56  S.  E.  1006, 

246.  9  L.  R.  A.  (N.  S.)  769. 

Missouri:  Beck  v.  Dowell,  40  Mo.  "z  Hanley  w.  Sutherland,  74  Me.  212. 

App.  71  (except  by  statute,  in  defama-  "'  Crogan  v.  Schiele,  53  Conn.  186, 

tion).  55  Am.  Rep.  88. 

Vermont:  Collins  v.  Perkins,  31  Vt.  ^'*  Ftorida:   Hanover   F.    I.    Co.    v. 

624.  Lewis,  23  Fla.  193.      , 

^'^  Kentucky:  Cincinnati,   N.   O.   &  Indiana:  Andrews  v.  Hammond,  8 

T.  P.  Ry.  V.  Crabtree,  100  S.  W.  318,  Blackf.  540. 

30  Ky.  L.  Rep.  1000.  See  Bull.  N.  P.  314,  2  Tidd's  Pr.  786. 
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against  acceptor  be  overruled,  the  court  may,  in  Indiana,  assess 
the  damages  so  far  as  the  amount  due  on  the  bill  is  concerned; 
but  as  to  the  costs  of  the  protest,  if  chargeable  at  all,  there 
must  be  a  jury.^^''  So  upon  any  undisputed  document  the 
court  may  assess  damages  without  a  jury;  ^^^  but  where  a 
doubtful  question  of  fact  is  involved,  like  interest  on  a  foreign 
judgment,  a  jury  must  be  called  in.^^'  On  a  venire  tarn  quam, 
to  try  an  issue  as  to  one  count,  and  assess  contingent  damages 
on  demurrer  to  others,  if  the  plaintiff  be  nonsuited  as  to  the 
issue,  he  cannot  proceed  to  assess  contingent  damages  on  the 
counts  demurred  to.'^*  When  a  declaration  in  assumpsit 
contains  a  common  count,  after  judgment  for  the  plaintiff 
on  demurrer,  a  writ  of  inquiry  should  be  awarded  to  ascertain 
the  damages. ^^'  In  Connecticut,  however,  it  is  said  that  "an 
inquest  is  merely  to  inform  the  conscience  of  the  court,"  and 
may  therefore  be  dispensed  with;  and  the  practice  in  that 
State,  when  a  demurrer  by  the  defendant  is  overruled,  is  for 
the  court  to  assess  damages  in  all  cases.  ^^''  In  Maine  the 
plaintiff  has  the  option  of  demanding  a  jury.'"  In  Illinois 
the  court  may  assess  damages  without  a  jury."^ 

§  1273.  Upon  plea  in  abatement. 

Where  issue  on  a  plea  in  abatement  is  found  for  the  plaintiff, 
the  judgment  against  the  defendant  is  final,  and  the  same  jury 
should  assess  the  damages.  If  they  fail,  however,  to  do  so, 
under  the  practice  in  Kentucky,  a  jury  to  inquire  of  damages 
may  be  called,  instead  of  ordering  a  venire  de  novo.^^^ 

§  1274.  Upon  plea  to  the  damage. 

*  There  has  been  much  discussion  how  far  a  plea  can  be  put 
in  to  the  damage  only;  and  the  reasonable  rule  appears  to  be 

12S  Phipps  V.  Addison,  7  Blackf.  375.  '^r  Evans  v.  Irvin,  1  Port.  390. 

In  the  same  State,  in  debt  t)n  a  sheriff's  '^  Packard  v.  Hill,  7  Cow.  434. 

bond  upon  the  execution  of  a  writ  of         i^'  Stanton  v.  Henderson,  1  Ind.  69. 
inquiry,  after  a  demurrer  to  the  repli-         ""  Havens  v.  Hartford  &  N.  H.  R.  R. 

cation,    assigning   breaches   has   been  28  Conn.  69,  91. 

overruled,  the  quantum  of  the  relator's  "i  Hanley  v.  Sutherland     74    Me. 

damages  is  the  only  subject  of  inquiry.  212. 
Clark  V.  The  State,  7  Blackf.  570.  "2  Hopkins  v.  Ladd,  36  III.  178. 

"8  Harrington  v.  Witherow,  2  Blackf.  "'  Weathers  v.  Mudd,  12  B    Mon 

37.  112. 
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that  such  a  plea  is  bad,  unless  the  damage  is  so  essentially 
the  cause  of  action  that  without  it  the  suit  could  not  be  main- 
tained.^**** So  where  the  defendant  rightfully  entered  the 
plaintiff's  close,  but  did  unnecessary  damage  in  carrying  away 
goods,  damage  being  the  cause  of  action,  it  was  held  that  a 
plea  denying  unnecessary  damage  was  an  issuable  allegation.'*^ 
But  where  a  complaint  alleged  the  monthly  rental  value  of 
premises  to  be  $125,  and  the  answer  denied  that  the  value  was 
more  than  $75,  it  was  held  that  no  judgment  could  issue  with- 
out a  finding  of  the  value.'*® 

§  1275.  Upon  default. 

A  judgment  by  default  is  an  admission  of  the  plaintiff's 
right  to  recover  damages,  but  not  as  to  the  amount  of  damages; 
and  upon  a  writ  of  inquiry,  the  defendant  has  a  right  to  cross- 
examine  the  plaintiff's  witnesses,'"  and  the  plaintiff  has  the 
right  to  open  and  close.'**  The  plaintiff,  on  default,  must 
prove  his  damages,  or  he  can  recover  nominal  damages  only.'*^ 
So  where,  in  an  action  for  trespass,  the  plaintiff  took  judgment 
by  default,  but  gave  no  evidence  of  circumstances  of  aggi'ava- 
tion,  it  was  held  that  although  these  were  alleged  in  the  plead- 
ings, they  were  not  admitted  by  the  default,  and  exemplary 
damages  could  not  be  given.'*"  So  in  an  action  for  injury  to 
property  through  negUgence,  it  was  held  that,  upon  an  assess- 
ment of  damages  after  default,  the  defendant  could  reduce  the 
amount  to  nominal  damages  by  showing  that  there  was  no 

i'«  New  Jersey:  Hopple  v.  Higbee,  23  Illinois:  Chicago  &  R.  I.  R.  R.  v. 

N.  J.  L.  342.  Ward,  16  lU.  522. 

New  York:  Saltus  v.  Kip,  2  Abb.  Pr.  "*  Wausau  Boom  Co.  v.  Dunbar,  75 

382.  Wis.  133,  43  N.  W.  739. 

England:  Robinson  v.  Marchant,  7  ^'•^  Kentucky:  Daniel  v.  Judy,  14  B. 

Q.  B.  918;  Wilby  v.  Elston,  8  C.  B.  142;  Mon.  393. 

Reindel  u.  Schell,  4  Jur.  (N.  S.)  310,  New  Hampshire:  Willson  v.  Willson, 

27  L.  J.  (C.  P.)  146.  25  N.  H.  229,  57  Am.  Dec.  320. 

"5  Carpenter  v.  Barber,  44  Vt.  441.         New  York:  Connoss  v.  Meir,  2  E.  D. 
"6  Chuck  V.  Quan  Wo  Chong  (Cal.),      Smith,   314;   Hackett  v.   Richards,   3 

28  Pac.  45.  E.  D.  Smith,  13. 

'"  Arkansas:  Thompson  v.  Haislip,  North  Carolina:  McLeod  v.  Nimocks, 

14  Ark.  220;  Mizell  v.  McDonald,  25  122  N.  C.  437,  29  S.  E.  577. 

Ark.  38.  "» Chicago  &  I.  R.  R.  v.  Baker,  73 

Florida:  Russ  v.  Gilbert,  19  Fla.  54,  111.  316. 
45  Am.  Rep.  1. 
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negligence  on  his  part."^  But  the  jury  cannot,  after  a  de- 
fault, find  for  the  defendant;  "^  they  must  find  at  least  one 
mill  as  damages."'  The  court  may,  as  in  case  of  demurrer 
overruled,  assess  damages  where  the  amount  is  certain;  but 
the  value  of  foreign  money  must  be  found  by  a  jury,"^  and  so 
in  any  case  where  questions  of  fact  are  involved."^ 

§  1276.  Entire  or  several  damages— Joinder  of  good  and  bad 
counts. 

*  We  have  already  said,  that  an  important  question  may  arise 
as  to  the  assessment  of  entire  or  several  damages.  The  jury 
may  assess  entire  or  distinct  damages  on  each  of  the  counts, 
when  separate  injuries  have  been  proved.  If  distinct  damages 
be  assessed,  judgment  may  be  given  on  either  of  the  counts; 
but  if  the  jury  find  entire  damages  on  all  the  counts,  the  judg- 
ment must  be  entire;  and  in  this  case,  if  one  of  the  counts  be 
insufficient,  judgment  will  be  arrested,  or  a  writ  of  error  be 
sustainable."^  This  may  be  where  a  good  count  is  joined 
to  a  bad  count;  or  where  a  bad  assignment  of  breaches  is  joined 
with  good;  or  where  counts,  though  good  in  themselves,  are 
improperly  joined;  or  where  a  single  count  contains  good  and 
bad  causes  of  action;  and  in  those  cases,  if  general  damages 
be  assessed,  the  practice  has  been  different.  If  the  verdict 
can  be  amended  or  applied  to  the  good  counts,  this  in  some 

"'  Batchelder   v.    Bartholomew,    44     that  it  did  not  apply  to  criminal  prose- 
Conn.  494.  cutions.     But  in  O'Connell   v. 


1"  Ellis  V.  State,  2  Ind.  262.  nam,  9  Jurist,  25,  the  same  principle 
1"  Frazier  v.  Lomax,  1  D.  C.  (1  Cr.  was  applied  to  an  indictment  for  con- 
C.  C.)  328.    In  Lower  Canada  it  seems  spiracy.     See,  also,  Cheetham  v.  Til- 
that  the  court  always  assesses  dam-  lotson,  5  Johns.  430.    The  rule  in  civil 
ages  upon  default.     Vadebonoocur  v.  actions  has  been  affirmed  in  England. 
Mason,  5  Rev.  Leg.  238.  Eliot  v.  Allen,  1  C.  B.  18.     Where  a 
1"  Maunsell  v.  Massareene,  5  T.  R.  breach  gives  no  data  to  regulate  the 
87.  assessment  of  damages,  though  it  neg- 
>"  Maund  v.  Loeb,  87  Ala.  374.  ative  the  words  of  the  condition  of  the 
i«  Chitty  on  Pleading,  vol.  i,  p.  447;  bond,  it  is  not  well  assigned.     People 
Hambleton  v.  Veere,  2  Saunders,  169;  v.  Russell,  4  Wend.  570.    But  if  so  as- 
Eddowes   v.   Hopkins,    1    Doug.    376;  signed  that  the  plaintiff  would  be  en- 
Grant  V.  Astle,  2  Doug.  722.     In  this  titled  to  nominal  damages  only,  it  is 
case  Lord  Mansfield,  while  he  main-  not  enough.     Albany  Dutch  Church 
tained  the  doctrine,  declared  the  rule  v.  Vedder,   14  Wend.   165;  Backus  v. 
"inconvenient,    ill-founded,    and    ab-  Richardson,  5  Johns.  476. 
surd,"  and  called  attention  to  the  fact, 
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cases  will  be  done.^^^  And  it  has  been  said,  in  England,  to  be  a 
settled  rule  that,  "if  the  same  count  contains  two  demands  or 
complaints,  for  one  of  which  the  action  Ues,  and  not  for  the 
other,  all  the  damages  shall  be  referred  to  the  good  cause  of 
action,  although  it  would  be  otherwise  if  they  were  in  separate 
counts."  1^8 

§  1277.  Judgment  when  arrested. 

But  if  the  verdict  cannot  be  awarded  or  apphed  to  the  good 
counts,  th^n  the  question  is,  whether  the  cause  should  be  tried 
again,  or  the  judgment  entirely  arrested.  In  some  cases  the 
judgment  has  been  arrested;  "'  and  this  stUl  seems  the  practice 
in  England,  where  counts,  good  in  themselves,  were  improperly 
joined,  which  is  in  truth  a  misjoinder  of  causes  of  action;  "" 
but  where  good  counts  are  joined  with  bad,  the  rule  now  seems 
to  be  that  a  new  trial  will  be  awarded. ^^^  Such  seems  the  well- 
settled  system  in  England;  but  in  some  parts  of  our  Union,  a 
more  rational  rule  has  been  adopted.  In  Connecticut,  the  Su- 
preme Court  has  said,  that  "if  there  be  good  and  bad  counts, 
or  good  and  bad  matter  in  the  same  count,  the  presumption, 
in  our  courts,  is,  that  damages  are  given  on  the  good  parts."  ^^^ 
So,  in  Ohio,  if  the  declaration  contains  a  good  count  among 
defective  counts,  the  court  on  error  will  intend  that  the  verdict 
was  well  taken  on  the  good  count,  unless  the  record  shows  that 
it  was  rendered  upon  those  that  were  defective."^  Mr.  Ser- 
geant Williams,  in  his  valuable  notes  to  Saimders'  Reports,  ^^* 
after  collecting  a  great  number  of  cases  on  this  subject,  observes 
that  the  result  of  them  all  appears  to  be,  that  where  it  is  ex- 

'"  Chitty  on  Pleadings,  448.  verse  the  judgment.     Gordon  v.  Ken- 

i«  Doe  d.  Lawrie  v.  Dyeball,  8  B.  &  nedy,  2  Binn.  287;  Lewis  v.  Witham, 

C.  70;  Kitchenman  v.  Skeel,  3  Ex.  49.  2  Strange,  1185. 

"'  Com.  Dig.  Damages,  E.  5;  Comer  ""  Johnson  v.  Mullin,  12  Ohio,   10; 

V.  Shew,  4  M.  &  W.  163.    Where  the  Chisom  v.  School  District,  19  Ohio,  289. 

plaintiff  declares  upon  a  contract  con-  "'  Kitchenman  v.  Skeel,  3  Ex.  49. 

sisting  of  several  parts,   and  assigns,  "^  Graves  u.  Waller,   19  Conn.  90; 

among  other  breaches,  one  which  from  ace,  Leach  v.  Thomas,  2  M.  &  W.  427; 

his  own  showing,  could  not  have  taken  Emblin  v.  Dartnell,  12  M.  &  W.  830. 

place  before  the  action  was  brought,  "'  Hopkins  v.  Beedle,  1  Caines,  347; 

the  court  cannot  intend  that  the  dam-  Lyle  v.  Clason,  1  Caines,  581. 

ages,  if  assessed  generally,  were  given  '"  Note  to  Hambleton  v.  Veere,  2 

only  for  that  matter  in  the  count  which  Saund.  169,  171. 

was  actionable,  and  therefore  will  re- 
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pressly  and  positively  averred  in  the  declaration  that  the 
plaintiff  has  sustained  damages  for  a  cause  arising  subsequent 
to  the  commencement  of  his  suit,  or  previous  to  his  having  any 
right  of  action,  and  the  jury  gives  entire  damages,  the  judg- 
ment will  be  arrested.  But  when  the  cause  of  action  is  properly 
laid,  and  the  other  matter  comes  in  either  under  a  scilicet,  or  is 
void,  insensible,  or  impossible,  and  it  therefore  caimot  be  in- 
tended that  the  jury  ever  had  it  under  their  consideration,  the 
plaintiff  will  be  entitled  to  judgment."^  The  better  mode,  of 
com-se,  where  any  difficulty  of  this  kind  is  apprehended,  is  to 
assess  the  damages  severally  on  each  count.  In  such  case  the 
judgment  wiU  be  arrested  only  on  the  count  that  is  bad.^^' 

§  1278.  Cotint  bad  in  part. 

So,  part  of  a  coimt  may  be  bad;  and  in  such  a  case,"^  in  an 
action  of  covenant  for  quiet  enjoyment,  the  plaintiff  had 
averred  by  way  of  special  damages,  after  setting  out  an  evic- 
tion, that  he  had  lost  divers  large  sums  of  money  expended  on 
and  about  improving  the  premises ;  it  was  insisted  that,  as  part 
of  the  special  damage  did  not  fall  within  the  covenant,  and  the 
jmy  had  assessed  general  damages,  the  whole  was  erroneous. 
But  Abbott,  C.  J.,  intimated  that,  the  whole  declaration  con- 
sisting of  one  count,  after  verdict  it  was  to  be  presumed  that 
the  judge,  at  the  trial,  directed  the  jury  to  confine  their  atten- 
tion to  that  part  of  the  special  damage  only  which  was  relevant 
to  the  covenant  broken.  So,  in  New  York,  it  has  been  held 
that  where  a  coimt  contains  two  separate  and  distinct  allega- 
tions of  damages,  one  actionable  and  the  other  not,  no  motion 
in  arrest  of  judgment  wiU  be  sustained;  for  the  coiui;  wiU  intend, 
after  verdict,  that  the  damages  were  only  given  for  the  action- 
able part  of  the  declaration.^**  **    So,  in  slander,  if  the  words 

1"  Steele  v.  Western  Inland  L.  N.  i"  Campbell  v.  LevfTS,  3  B.  &  Aid. 

Co.,  2  Johns.  286.  392. 

i»  Hayter  v.  Moat,  2  M.  &  W.  56.  i»  Steele  v.  Western  I.  L.  N.  Co.,  2 

In  the  case  of  Gregory  v.  The  Duke  of  Johns.  286;  Osbom's  Case,  10  Coke, 

Brunswick,  7  Scott's  N.  R.  972,  the  130;  Lloyd  v.  Morris,  Willes  R.  443; 

jury  having  found  a  general  verdict  for  5  Bac.  Abr.  249.    This  rule  was  also 

the  defendants,  the  court  refused  to  followed  by  the  New  York  Supreme 

award  a  venire  de  novo  on  the  groimd  Court.    Edwards  v.  Reynolds,  Hill  & 

that  they  had  not  assessed  damages  on  D.  Supp.  53.     But  in  the  New  York 

the  issue  at  law.      '  Superior  Court  it  has  been  held,  that 
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are  all  spoken  at  one  time  and  aU  embraced  in  one  coimt,  and 
among  them  are  any  that  will  maintain  the  action,  a  verdict 
for  the  plaintiff  will  be  good,  since  it  will  be  intended  that  the 
damages  are  for  the  actionable  words  only,  and  that  the  others 
were  alleged  for  aggravation.  But  if  the  action  be  for  different 
words  spoken  at  different  times,  and  will  lie  for  the  one,  but 
not  for  the  other,  a  general  verdict  for  entire  damages  will  not 
be  good.^^' 

§  1279.  Joint  torts. 

*In  regard  to  the  verdict,  the  question  of  severance  is  im- 
portant in  another  point  of  view.  Where  several  persons  are 
jointly  charged  in  an  action  of  tort,  as  of  assault,  battery,  and 
false  imprisonment,  and  they  either  plead  jointly,  or  sever  in 
their  pleas,  or  one  suffers  judgment  to  go  by  defaidt,  if  the  jury 
assesses  several  damages,  the  verdict  is  wrong,  and  the  judg- 
ment will  be  erroneous, ^^  for  the  trespass  being  jointly  charged, 
and  the  jury  finding  them  jointly  guilty,  the  damages  cannot 
be  separated,  and  consequently  the  verdict  should  be  for  the 
amount  which  the  most  culpable  ought  to  pay.**  In  many 
cases  of  joint  trespass  and  several  damages  given,  the  plaintiff 
is  permitted  to  enter  one  joint  judgment  against  all,  assuming 
the  largest  sum  assessed  against  any  one  as  the  damages 
against  all,  de  rmlioribus  damnis.^^^  So  where  a  joint  tort  had 
been  committed,  and  the  referee  found  that  the  plaintiffs  had 

where  damages  have  been  assessed  by  New  York:  Bohim  v.  Taylor,  6  Cow. 

the  jury  in  one  sum  upon  two  items  of  313;  Beal  v.  Finch,  11  N.  Y.  128. 

claim,  on  one  of  which  plaintiff  was  Pennsylvania:   Wakely   v.    Hart,    6 

entitled  to  recover,  while  on  the  other  Binn.  316,  319. 

he  was  not,  and  they  cannot  be  severed  Virginia:    Crawford    v.    Morris,    5 

and  apportioned  by  the  appellate  court,  Gratt.  90. 

there  must  be  a  new  trial,  unless  the  England:  Salmon  v.  Smith,  1  Saun- 

plaintiff  will  remit   the  damages  en-  ders,  207,  note  2;  Hill  v.  Goodchild,  5 

tirely.     Sherry  v.   Frecking,   4  Duer,  Burr.  2790;  Mitchell ».  Milbank,  6  T.  K. 

452.  199;  Brown  v.  Allen,  4  Esp.  158. 

"'Empson  f.  GriflBn,  11  A.  &  E.  186.  In  Tennessee  it  was  held  that  the 

™  Connecticut:   Bostwick   v.   Lewis,  plaintiff  could  have  several  judgments 

1  Day,  33.  against  joint  trespassers,  but  only  one 

Illinois:  Yeazel  v.  Alexander,  58  111.  satisfaction.     Brison  v.  Dougherty,  3 

254.  Baxter,  93. 

Massachusetts:  Kennebeck  Purchase  ^'  Halsey  v.  Woodruff,  9  Pick.  555; 

V.   Boulton,  4  Mass.  419;  Halsey  v.  Fuller  v.  Chamberlain,  11  Met.  503. 
Woodruff,  9  Pick.  555. 
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been  damaged  by  one  of  the  defendants  to  the  amount  of  $600, 
and  by  the  other  to  the  amount  of  $150,  it  was  held  by  the 
Superior  Court  of  New  York  that  the  judgment  was  rightly 
entered  against  both  in  the  larger  amount.  "^  Or  the  error  may 
be  cured  by  entering  a  nolle  prosequi  against  one,  and  taking 
judgment  against  the  other. ^'^ 

§  1280.  Several  torts  by  different  defendants  in  the  same  suit. 

*  But,  on  the  other  hand,  if  the  charge  is  several,  the  rule  is 
the  reverse.  So,  in  an  action  against  divers  persons  found 
guilty  of  several  takings  or  offences,  damages  ought  to  be  as- 
sessed against  them  severally;  as  in  trespass  for  battery  and 
goods,  if  oiie  be  found  guilty  for  the  battery,  and  the  other  for 
the  goods  taken. 

So,  if  against  three  defendants,  one  demurs,  another  makes 
default,  and  a  third  joins  issue;  on  the  trial  several  damages 
shall  be  assessed  against  those  who  demur  and  naake  de- 
fault, i^*  ** 

§  1281.  Award  of  arbitrators. 

*  It  has  been  held  in  England,  that  where  a  verdict  is  taken 
at  Nisi  Prius,  subject  to  the  award  of  an  arbitrator,  to  whom 
all  matters  in  difference  are  referred,  he  cannot  award  a  greater 
sum  than  that  for  which  the  verdict  was  taken.  But  this  does 
not  apply  to  the  action  of  debt.^*^  ** 

^^^  Alabama:  Hair  v.  Little,  28  Ala.  Mississippi:  Hardy  v.  Thomas,  23 

236.  Miss.  544,  57  Am.  Dec.  152. 

4-rkansas:  Clark  v.  Bales,   15  Ark.  New  York:  Holley  v.  Mix,  3  Wend. 

452.  350,  20  Am.  Dec.  702. 

Mississippi:   Bell   v.    Morrison,    27  Canada:  Clissold  v.  Machell,  26  Up. 

Miss.  68.  Can.  Q.  B.  422. 

New  York:  O'Shea  v.  Kirker,  4  Bogw.  ^'  Com.  Dig.  Damages,  E.  5;  Chap- 

120.  man  v.  House,  2  Str.  1140.     In  New 

But  in  Clissold  v.  Machell,  26  Up.  York,  in  an  action  against  several,  if 

Can.  Q.  B.  422,  it  was  held  that  if  judg-  one  pleads  to  issue  and  another  suffers 

ment  were  entered  against  two  defend-  judgment  by  default,  damages  must  be 

ants  upon  a  verdict  of  this  nature,  it  assessed  against  both  at  the  same  time, 

must  be  for  the  smaller  amount.  by  the  jury  who  try  the  issue.     Van 

183  District  of  Columbia:  Conner  v.  Schaick  v.  Trotter,  6  Cow.  599. 

Cockerill,  4  D.  C.  (4  Cr.  C.  C.)  3.  i«=  Bonner  v.  Charlton,  5  East,  139; 

Minnesota:  Warren  v.  Westrup,  44  Annan  v.  Job,  10  Jurist,  1083. 
Minn.  237,  20  Am.  St.  Rep.  578,  46 
N.  W.  347. 
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§  1282.  Costs. 

Costs  are  an  incident  to  the  judgment,  and  cannot  be  al- 
lowed by  the  jury  as  damages.  ^'^  And  although  if  a  jiu-y  ask 
what  amount  of  damages  will  carry  costs,  there  is  no  reason 
why  the  judge  should  not  tell  them,  as  it  is  a  part  of  the  law,^*'' 
yet  their  having  given  a  verdict  in  ignorance  that  it  will  not 
carry  costs,  is  no  reason  why  it  should  be  disturbed  after  it  is 
recorded.  ^^*  And  it  is  said  that  a  verdict,  the  amount  of  which 
is  adjusted  by  a  jury  for  the  purpose  of  giving  or  withholding 
costs,  cannot  be  sustained.'^'  So  where,  in  an  action  of  tres- 
pass, the  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
costs,  it  was  held  that  such  a  verdict  and  the  judgment  thereon 
were  nullities;  that  in  legal  effect  this  was  a  finding  in  favor  of 
the  defendant,  and  the  law  carried  the  costs  in  his  favor  against 
the  plaintiff.  1™ 

§  1283.  Obsolete  judgment  of  "  damage  clear." 

*  There  was  formerly,  in  England,  a  charge  on  the  plaintiff's 
judgment  called  damage  clear,  which  was  a  payment  required 
to  be  made  of  twelve  pence  in  the  pound;  but  it  seems  to  have 
been  long  since  aboUshed;  for,  in  an  early  case,  it  appears  that 
the  court  thought  it  "hard  that  the  plaintiffe  should  be  estopt 
of  his  judgement  till  he  had  paid  his  damages  cleere,"  and  they 
resolved  to  amend  it."^  ** 

§  1284.  Form  of  verdict. 

In  an  action  to  recover  money,  the  jiu-y  should  find  for  the 
plaintiff  the  amount  of  his  debt  as  proved,  and  the  damages 
separately;  and  the  judgment  should  follow  the  verdict.  Yet 
where  the  verdict  and  judgment  give,  in  an  aggregate  sum  as 
damages,  the  amount  of  the  debt  and  legal  interest  thereon 
from  the  time  when  due  until  the  time  of  the  verdict,  if  the 
total  amount  found  by  the  verdict  for  damages  does  not  ex- 
ceed the  principal  and  interest  due  or  the  sum  laid  as  damages 
in  the  declaration,  such  verdict  will  not  be  held  invalid,  but 

i"  Shay  V.  Tuolumne  Water  Co.,  6  ^'^  Russell  v.  Weneweser,  2  Ir.  R.  C. 

Cal.  286.  L.  427,  431. 

1"  Steketee  v.  Kimm,  48  Mich.  322.  "»  Mangham  v.  Reed,  11  Ga.  137. 

158  Kilmore  v.  Abdoolah,  27  L.  J.  Ex.  "'  Thorp's  Case,  March,  75. 
307. 
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will  authorize  and  support  a  judgment  for  the  sum  in  damages 
so  found.  1"  In  South  Carolina,  where  in  debt  on  a  bond,  the 
jury,  in  finding  for  the  plaintiff  on  the  general  issue,  assess  the 
damages  (as,  under  the  practice  there,  is  proper),  and  allow 
the  plaintiff  only  the  principal  sum  due,  but  not  the  interest, 
to  which  he  is  entitled,  his  only  remedy  is  by  appeal.  Judg- 
ment for  the  interest,  non  obstante  veredicto,  will  not  be  allowed, 
nor  can  he  collect  it  by  marking  it  for  collection  on  the^.  fa."^ 

§  1286.  Damages  as  affecting  jurisdiction. 

*  An  important  question  as  to  damages  with  reference  to 
pleading  is  presented  in  the  United  States,  in  regard  to  the 
jurisdiction  of  those  courts  which  are  prohibited  from  taking 
cognizance  of  any  cases,  unless  a  certain  pecuniary  amount  is 
in  controversy;  as  in  regard  to  the  Circuit  Courts,  which  do  not 
usually  exercise  their  jurisdiction  over  cases  involving  less  than 
five  hundred  dollars;  and  the  Supreme  Court  of  the  United 
States,  the  appellate  jurisdiction  of  which,  in  like  manner, 
commences  at  the  sum  of  five  (formerly  two)  thousand  dollars. 
And  it  has  been  frequently  decided  "that  the  damages  claimed 
in  the  writ  and  declaration  are  the  sum  in  controversy."  Even 
if  the  plaintiff  recover  less  than  five  hundred  dollars,  it  cannot 
affect  the  jurisdiction  of  the  court  if  a  greater  sum  be  claimed 
in  his  writ."*  But  on  application  to  remove  a  suit  from  the 
State  court,  it  has  been  intimated  that  the  amount  in  the  dec- 
laration is  not  conclusive,  and  that  the  plaintiff's  affidavit  may 
be  received  to  controvert  it."^ 

On  a  writ  of  error,  though  the  verdict  in  the  Circuit  Court 
was  for  less  than  two  thousand  dollars,  but  more  than  that 
sum  was  claimed  in  the  declaration,  if  the  plaintiff  brought 
error,  the  Supreme  Court  had  jurisdiction  (before  the  limit  was 
changed) ;  for  the  judgment  might  be  reversed,  and  the  whole 
amount  claimed  recovered.""  But  this  is  not  so  if  the  writ  of 
error  is  brought  by  the  defendant."'  In  such  case  the  amount 
in  controversy  is  to  be  decided  by  the  sum  in  controversy  at 

"2  Young  V.  Chandler,  13  B.  Mon.  "«  People  v.  Judges  of  N.  Y.  C.  P.,  2 

252.  Denio,  197. 

"3  Gourdin  v.  Read,  10  Rich.  L.  217.  ™  Gordon  v.  Ogden,   3  Pet.  33,   7 

"*  Gordon  v.  Longest,   16  Pet.  97,  L.  ed, 

104,  10  L.  ed.  900.  "'  Smith  v.  Honey,  3  Pet.  469,  7  L. 
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the  time  of  the  judgment,  and  not  by  any  subsequent  additions 
thereto,  such  as  interest.  The  court  cannot  look  beyond  the 
time  of  the  judgment,  in  order  to  ascertain  whether  a  writ  of 
error  lies  or  not."* 

And  where  the  demand  is  not  for  money,  and  the  nature  of 
the  action  does  not  require  the  value  of  the  thing  demanded 
to  be  stated  in  the  declaration,  the  recognized  practice  of  the 
courts  of  the  United  States  has  been  to  allow  the  value  to  be 
given  in  evidence."'  ** 

In  the  State  courts,  in  actions  of  tort,  the  damages  claimed 
usually  determine  the  jurisdiction  as  to  amount.^*"  But  under 
the  Indiana  Code,  the  damages  laid  in  the  conclusion  of  the 
complaint  do  not  enlarge  the  claim  of  the  plaintiff  so  as  to  de- 
feat the  jurisdiction  of  a  court  limited  in  jurisdiction  to  a 
specified  amount,  if  it  appear  by  the  statement  of  the  plain- 
tiff's cause  of  action  that  he  cannot  be  entitled  to  recover  as 
much  as  the  limit  within  which  the  jurisdiction  is  confined.  ^^^ 
In  an  action  of  contract  it  was  held  in  Maryland  that  the 
amount  recovered,  not  that  laid  in  the  declaration,  determines 
the  jurisdiction,  and  if  in  a  court  which  has  no  jurisdiction  of 
claims  under  a  certain  amount  a  verdict  is  returned  for  less 
than  that  amount,  the  court  has  no  jurisdiction  to  proceed 
further  with  the  case.^^^ 

§  1286.  Right  to  begin. 

*  If  the  rules  of  pleading  are  correctly  followed,  the  only  re- 
maining questions  in  regard  to  damages  are  those  which  come 
properly  under  the  head  of  practice.  The  most  important  of 
these  is  that  which  presents  itself  at  the  trial  of  the  cause  in 
regard  to  the  right  to  begin,  as  it  is  called;  or,  in  other  words, 

ed.  744.    See,  also,  Wilson  v.  Daniel,  3  "« Enapp  v.  Banks,  2  How.  73,  11 

Dall.  401;  United  States  v.  M'Dowell,  4  L.  ed.  184.    See,  also,  Wilson  v.  Sand- 

Cranch,  316;  Course  v.  Stead,  4  Dall.  ford,  10  How.  99,  13  L.  ed.  344. 

22;  Brown  D.  Barry,  3  Dall.  365;  United  ™  Ex  parte  Bradstreet,  7  Pet.  634, 

States  V.  The  Union,  4  Cranch,  216,  2  8  L.   ed.   810;   United  States  v.  The 

L.  ed.   600;  Peyton  v.  Robertson,   9  Union,  4  Cranch,  216,  2  L.  ed.  600; 

Wheat.  527,  6  L.  ed.  151;  Ritchie  v.  Course  f.  Stead,  4  Dall.  22. 

Mauro,  2  Pet.  243,  7  L.  ed.  411;  Scott  i™  Aulick  v.  Adams,  12  B.  Mon.  104. 

V.  Lunt,  6  Pet.  349,  8  L.  ed.  423;  '"  Collins  v.  Shaw,  8  Ind.  516. 

United  States  v.  Macdaniel,  7  ,Pet.  1,  i'"  Rohr  v.  Anderson,  51  Md.  205, 

8  L.  ed.  587.  218. 
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in  what  cases  does  the  necessity  of  proving  damages  give  the 
plaintiff  a  right  to  open  and  close  the  cause,  where  the  affirma- 
tive of  the  issue  is  with  the  defendant.  The  importance  of  this 
subject  has  been  clearly  stated  by  a  judge  of  great  experience: 
"It  unhappily  still  remains  of  great  importance  to  the  admin- 
istration of  justice  by  a  jury,  that  the  right  to  begin  should  be 
correctly  adjudicated  on;  for  all  who  are  conversant  with  those 
trials  at  Nisi  Prius,  in  which  the  address  of  counsel  may  materi- 
ally affect  the  result,  well  know  that  the  issue  often  ultimately 
depends  on  the  decision  of  the  question,  which  party  has  a 
right  to  begin."  ^*' 

In  England,  it  has  at  length  been  settled  by  a  rule  of  all  the 
judges,  that  the  plaintiff  shall  begin  in  all  actions  for  personal 
injuries,  Ubel,  and  slander  though  the  general  issue  may  not  be 
pleaded,  and  the  affirmative  be  on  the  defendant  in  actions  of 
contract;  ^**  however,  the  subject  is  stiU  involved  in  uncer- 
tainty. An  effort  has  been  made  to  make  the  right  depend  on 
whether  the  plaintiff  goes  for  substantial  rehef  or  for  nominal 
damages;  but  the  point  does  not  appear  to  have  been  yet  au- 
thoritatively settled.  ^^^ 

"In  this  country,"  says  Mr.  Greenleaf,  in  his  very  valuable 
work  on  Evidence,  "it  is  generally  deemed  a  matter  of  discre- 
tion, to  be  ordered  by  the  judge  at  the  trial,  as  he  may  think 
most  conducive  to  the  administration  of  justice;  but  the  weight 
of  authority,  as  well  as  the  analogies  of  the  law,  seem  to  be  in 
favor  of  giving  the  opening  and  closing  of  the  cause  to  the  plain- 
tiff, wherever  the  damages  are  in  dispute,  unliquidated,  and  to 
be  settled  by  the  jury  upon  such  evidence  as  may  be  adduced, 
and  not  by  computation  alone."  ^*^  This  language  seems  to 
ascribe  a  greater  discretion  to  the  judge  trsdng  the  cause,  and 
to  open  the  door  to  greater  laxity  than  is  in  fact  allowed.    In 

■"  Pollock,  C.  B.,  in  Ashby  v.  Bates,  >85  Chapman  v.  Rawson,  8  Q.  B.  673; 

15  M.  &  W.  589,  594,  where  a  new  trial  Cannam  v.  Farmer,  2  Car.  &  Kir.  747. 

was  ordered  because  of  an  erroneous  In  the  Exchequer,  the  crown  has  the 

ruling  at  Nisi  Prius  as  to  the  right  to  right  to  a  general  reply  in  all  cases 

begin.    See,  also,  Booth  v.  Millns,  15  where  the  crown  has  an  interest.    Mar- 

M.  &  W.  669.  quis  of  Chandos  v.  Commrs.  of  Inland 

'"  Greenleaf  on  Evidence,  §  76,  3d  Revenue,  20  L.  J.  Exch.  269. 
ed.  149;  Mercer  v.  Whall,  9  Jur.  576,  ^^  1  Greenleaf  on  Evidence,  14th  ed., 

5  Q,  B.  447.  §  76,  p.  107,  where  cases  will  be  found. 
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Massachusetts,  it  has  been  said,  citing  with  approbation  the 
language  of  Lord  Denman,  in  Mercer  v.  Whall:  '"  "Wherever, 
from  the  state  of  the  record  at  Nisi  Prius,  there  is  anything  to 
be  proved  by  the  plaintiff,  whether  as  to  the  facts  necessary  for 
his  obtaining  a  verdict,  or  as  to  the  amount  of  damages,  the 
plaintiff  is  entitled  to  begin.  But  where  the  onus  probandi  lies 
in  the  first  instance  on  the  defendant,  he  is  entitled  to  begin."  ^^^ 
So,  in  the  same  State,  when  in  trespass  the  defendant  pleads 
soil  and  freehold  in  himself,  without  any  other  plea,  and  issue 
is  joined  thereon,  the  right  of  opening  and  closing  the  argument 
before  the  jury  belongs  to  the  defendant.  ^'^  So,  in  the  same 
State,  on  the  hearing  before  a  jury  to  reassess  damages  for 
taking  land  for  a  railroad,  the  party  claiming  damages  has  the 
right  to  open  and  close,  and  a  contrary  ruUng  at  the  trial  was 
held  erroneous.""  ** 

§  1286a.  Damages  on  appeal. 

In  case  of  a  frivolous  or  unnecessary  appeal,  damages  are 
often  allowed  by  statute  or  local  practice.  Thus  it  is  a  common 
practice  for  the  Appellate  Court  to  increase  the  judgment  by 
6%  or  10%  for  a  frivolous  appeal,  taken  obviously  for  delay 
merely."^ 

'"  5  Q.  B.  447.  Missouri:  Tobin  v.   Missouri  Pac. 

188  Conn.  River  R.  R.  v.  Clapp,   1  R.  R.,  18  S.  W.  996  (no  damages  where 

Cush.  559,  563.  the  appeal  was  in  good  faith). 

180  Davis  V.  Mason,  4  Pick.  156.  New  York:  Jackson  v.  Rochester,  124 

1"  Conn.  River  R.  R.  v.  Clapp,  1  N.  Y.  624,  26  N.  E.  326. 

Cush.  559.  Pennsylvania:  O'Donnell  v.   Broad, 

^^'^  United  States  (by  rule  of  court):  149  Pa.  24,  27  Atl.  305;  Martin  v. 

Barrow  v.  Hill,  13  How.  54, 14  L.  ed.  48;  Rider,  181  Pa.  265,  37  Atl.  403. 

Kilboume  v.  State  Inst.,  22  How.  503,  Texas:    Montgomery    v.    Buckskin 

16  L.  ed.  370;  Prentice  v.  Pickersgill,  6  Breeches  Co.   (Tex.   Civ.  App.),    116 

Wall.  511,  18  L.  ed.  790;  Amory  v.  S.  W.  139. 

Amory,  91  U.  S.  356,  23  L.  ed.  436.    No  Wisconsin:    Ramsay    v.    Davis,    20 

damages   will   be   allowed   unless   the  Wis.  31;  Ossouski ;;.  Wiesner,  101  Wis. 

appeal  was  for  delay.    Cotton  v.  Wal-  238,  77  N.  W.  184.    No  damages  will 

lace,  3  Dall.  302.     The  allowance  is  be  allowed  unless  the  appeal  was  clearly 

entirely  in  the  discretion  of  the  court,  frivolous  and  in  bad  faith.    Morse  v. 

Boyce  v.  Grundy,  9  Pet.  275,  9  L.  ed.  Buffalo  Ins.  Co.,  30  Wis.  534,  11  Am. 

127.  Rep.  587;  Northwestern  L.  I.  Co.  v. 

California:  Bell  v.  Camm,  10  Cal.  Irish,  38  Wis.  361. 

App.  388,  102  Pac.  225.  In  Washington  the  cause  for  award 

Illinois:  Minnesota  M.  L.  I.  Co.  v.  of  damages  must  be  apparent  on  the 

Link,  230  111.  273,  82  N.  E.  637.  record.    Seattle  &  M.  R.  R.  u.  Joergen- 
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§  1286b.  Damages  on  dissolution  of  injunction. 

It  has  already  been  seen  "^  that  an  injunction  bond  is  usually 
required  before  an  interlocutory  injunction  will  be  granted. 
Where  a  bond  has  not  been  required,  damages  may  be  assessed 
on  the  dissolution  of  a  temporary  injunction;  these  will  be 
assessed  on  the  same  principles  that  regulate  the  damages  on 
an  injunction  bond."' 


son,  3  Wash.  622,  29  Pac.  88;  Walter  v. 
Maresch,  3  Wash.  624,  29  Pao.  205; 
Wheeler  v.  Commercial  Investment 
Co.,  22  Wash.  546, 61  Pac.  715;  HalUdie 
Mach.  Co.  V.  Hayden-Coeur  d'Alene 
Irr.  Co.,  56  Wash.  11,  105  Pac.  140. 

In  Kentucky  damages  are  allowed 
only  in  the  case  of  money  judgments 
which  may  be  enforced  by  execution 
or  similar  process.  Worsham  v.  Lan- 
caster, 104  Ky.  813,  48  S.  W.  410; 
Hatfield  v.  HoUoway,  106  S.  W.  1192. 

192  Ante,  §§  685  et  seq. 

"'  Illinois:  Dempster  v.  Lansingh, 
234  111.  381,  84  N.  E.  1032  (aUowance 
of  counsel  fees) ;  Howard  v.  Burke,  248 
111.  224,  93  N.  E.  775  (counsel  fees). 

Mississippi:  Curphy  v.  Terrell,  89 
Miss.  624,  42  So.  235  (counsel  fees). 


Tennessee:  Collins  v.  Crownover,  57 
S.  W.  357. 

Texas:  Galveston,  H.  &  S.  A.  Ry.  v. 
Ware,  74  Tex.  47,  11  S.  W.  918  (ex- 
penses of  dissolution);  Galveston  C. 
R.  R.  V.  Miller  (Tex.  Civ.  App.),  38 
S.  W.  1132  (loss  of  time  and  profits); 
Hermann  v.  Allen  (Tex.  Civ.  App.), 
118  S.  W.  794  (delay  in  removal  of 
building). 

England:  Mansell  v.  British  L.  C. 
Bank,  [1892]  3  Ch.  159  (diminution  in 
value  of  shares). 

In  Louisiana,  by  statute,  damages 
cannot  exceed  20%,  which  includes 
attorney's  fees.  Schwann  v.  Sanders, 
121  La.  461,  46  So.  573;  Rivet  v.  George 
M.  Murrell  P.  &  M.  Co.,  121  La.  201, 
46  So.  210. 
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§  1287.  Mode  of  proof. 

*  We  have  now  to  consider  the  mode  of  proof  by  which 
claims  to  damage  are  substantiated.  The  rules  which  govern 
evidence  as  applied  to  fix  the  measure  of  relief,  are  neither 
numerous  nor  complex,  but  they  deserve  careful  attention. 

We  have  seen  that  in  the  early  stages  of  the  civil  law,  the 
plaintiff  was  allowed  to  fix  the  amount  of  the  compensation  to 
which  he  conceived  himself  entitled,  subject  only  to  the  re- 
straining hand  of  the  judex.  In  the  common  law,  independ- 
ently of  statutory  innovation,  the  rule  was  carried  to  the  other 
extreme;  for,  as  a  general  principle,  neither  party  to  the  record 
was  allowed  to  give  testimony  in  any  branch  of  the  case.  But 
to  this  rule  certain  exceptions  were  introduced. 


§  1288.  Exceptions  to  common-law  rule  excluding  testimony 
of  party. 

The  oath  of  the  party  was  admitted  by  the  common  law,  in 
respect  of  a  lost  deed  or  other  paper,  preparatory'to  the  intro- 
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duction  of  secondary  evidence  to  prove  its  contents.  So,  too, 
in  complaints  under  bastardy  acts,  the  oath  of  the  female  was 
admitted  to  charge  the  defendant  with  the  paternity  of  the 
offspring.  So,  again,  the  rule  was  relaxed  in  order  to  prove  the 
amount  of  compensation  to  which  a  party  was  entitled;  thus, 
the  oath  of  the  plaintiff  was  admitted  in  many  States  of  the 
Union  to  prove  the  truth  of  entries  in  his  books  of  goods  de- 
livered in  small  amounts  or  of  daily  labor  performed,  when  the 
party,  from  his  situation,  has  no  evidence  but  the  accounts 
kept  by  himself,  and  where,  as  a  general  thing,  from  the  nature 
of  the  trafl&c  or  service,  he  could  not  have.  So,  too,  where 
robberies  or  larcenies  had  been  committed,  and  no  evidence 
existed  but  that  of  the  party  robbed  or  plundered,  he  has  been 
admitted  as  a  witness  to  prove  his  loss;  for  it  was  said  that  in 
these  cases  the  party  injured  should  have  an  extraordinary- 
remedy  in  odium  spoliatoris.  On  this  ground,  in  an  action 
against  the  hundred  under  the  English  statute  of  Winton,  the 
person  robbed  was  admitted  as  a  witness  to  prove  his  loss  and 
the  amount  of  it.^  So,  in  Pennsylvania,  in  an  action  against 
the  county  for  the  destruction  of  property  by  a  mob,  the  plain- 
tiff was  allowed  to  prove  ownership  and  the  value  of  wearing 
apparel  destroyed,^  but  not  the  destruction  of  household  furni- 
ture, because  there  the  argmnent  ex  necessitate  did  not  apply.' 
So,  also,  in  equity,  where  a  man  ran  away  with  a  casket  of 
jewels,  the  party  injured  was  admitted  as  a  witness.*  So,  too, 
when  the  defendant,  a  shipmaster,  broke  open  and  plundered 
the  plaintiff's  trunk,  the  latter  was  allowed  to  testify  to  the 
contents  of  the  trunk.  ^ 

An  effort  was  made  in  Pennsylvania  to  extend  the  principle 
of  these  exceptions  to  all  cases  of  passengers  by  public  con- 
veyances, where  there  was  no  criminal  nor  even  tortious  act 
committed  by  the  defendant  beyond  mere  negUgence;  and  it 
was  said  that  in  such  cases  the  plaintiff  might  testify  from 
necessity.^     But  in  Massachusetts  this  was  denied;  the  old 

1  Bui.  N.  P.  187;  Porter  v.  Hundred  M'Gill  v.  Rowand,  3  Pa.  451,  45  Am. 
of  Regland,  Peake's  Add.  Cases,  203;     Dec.  654. 

Snow  V.  Eastern  R.  R.,  12  Met.  44.  '  Ibid. 

2  County  !).  Leidy,  10  Pa.  45.  See,  'East  India  Co.  K.Evans,  1  Vera.  305. 
also,  Clark  v.  Spense,  10  Watts,  335;          ^Herman  v.  Drinkwater,  1  Me.  27. 

« Whitesell  v.  Crane,  8  W.  &  S.  369. 
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principle  was  adhered  to,  and  in  a  case  of  mere  negligence  it 
was  decided  that  the  plaintiff  was  not  competent,  even  though 
he  had  no  other  testimony  as  to  the  amount  of  his  loss.' 

In  New  York,  the  admission  of  the  plaintiff  as  a  witness  in 
these  cases  was  sanctioned  by  statute;^  the  general  railroad  act 
of  that  State  providing  where  baggage  was  properly  checked, 
that  if  not  dehvered  on  the  production  of  the  check,  "the  plain- 
tiff may  himself  be  a  witness,  in  any  suit  brought  by  him,  to 
prove  the  contents  and  value  of  said  baggage."  '  ** 

§  1289.  Abrogation  of  common-law  rule. 

Before  the  abrogation  of  the  common-law  rule,  the  plaintiff 
himself,  in  actions  against  a  common  carrier  or  innkeeper,  to 
recover  for  a  trunk,  etc.,  lost,  was  frequently  allowed,  as  we 
have  seen,  to  prove  its  contents.^"  But  in  Garvey  v.  Camden 
&  Amboy  Railroad  "  it  was  held  that  the  rule  of  evidence  which 
allowed  the  plaintiff,  in  an  action  against  a  common  carrier,  to 
recover  for  a  lost  trunk,  etc.,  to  prove  the  value  of  the  contents 
by  his  own  oath,  was  confined  to  cases  in  which  fraud  or  wrong 
is  proved  upon  the  defendant,  and  had  no  application  to  cases 
of  loss  through  negligence  merely.  And  the  jury  were  not 
bound  by  the  evidence  of  one  of  the  parties  to  the  suit  in  es- 
timating the  damages,  though  there  was  no  other  evidence 
before  them  to  fix  the  amount.  ^^  It  is  one  of  the  natural  con- 
comitants of  illness  and  of  physical  injuries  for  the  sick  or  in- 
jured persons  to  complain  of  pain  and  distress.  And  evidence 
of  such  complaints,  in  connection  with  other  proofs  of  injury 
received,  was  held  admissible  from  the  necessity  of  the  case,  in 
an  action  for  the  injury  sustained,  to  show  its  extent,  etc.  Such 
evidence  did  not  fall  within  the  rule  which  excluded  declara- 
tions of  a  party  in  his  own  favor.  ^^ 

'  Snow  V.  Eastern  R.  R.,  12  Met.  44.  Ohio:  Mad  River  &  Lake  Erie  Rail- 

»  Laws  of  1850,  c.  140,  §  37.  road  v.  Fulton,  20  Ohio,  318. 

'  As  to  how  far  this  provision  was  ap-  "  4  Abb.  Pr.  171. 

plicable  to  all  the  railroads  existing  in  >^  Bee  Printing  Co.  v.  Hichbom,  4 

the  State,  see  Marsh  v.  New  York  &  All.  63. 

Erie  R.  R.,  14  Barb.  364;  Milliman  v.  "  Caldwell  v.  Murphy,  11  N.  Y.  416; 

Oswego  &  Syracuse  R.  R.,  10  Barb.  87.  and  see  s.  c.  below,  1  Duer,  233;  see 

'"  Indiana:  Doyle  v.  Kiser,  6  Ind.  242.  to  same  effect  Massachusetts:  Bacon  v. 

New  York:  Taylor  v.  Monnot,  1  Abb.  Charlton,  7  Cush.  581. 

Pr.  325;  s.  c,  4  Duer,  116.  Wisconsin:  McKeigue  v.  Janesville, 
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The  original  rule  of  the  common  law  has  been  now,  however, 
so  far  changed,  both  in  England  and  in  this  country,  by  statute, 
that  the  decisions  cited  in  the  preceding  paragraphs  have  little 
importance.  In  England,  New  York,  Connecticut,  and  prob- 
ably all  other  States  of  the  Union,  the  rule  of  the  common  law 
has  been  abrogated,  and,  with  more  or  fewer  exceptions,  parties 
are  permitted  to  testify  in  chief  and  to  all  facts  pertinent  to 
the  case. 

§  1290.  Witness  to  testify  to  facts,  not  opinions. 

*  Another  general  rule,  which  pervades  all  our  law,  is  that  the 
witness  is  to  testify  only  to  facts.  He  is  to  speak  as  to  the 
facts  which  he  has  heard  or  seen.  His  opinion  is  not  to  be 
given;  ^*  for  it  is  the  opinion  of  the  jury  on  the  testimony 
which  forms  the  verdict  and  decides  the  case.  But  to  this  rule, 
again,  there  are  many  important  exceptions.  So,  pedigree  is 
often  proved  by  the  hearsay  of  the  family.  So,  handwriting  is 
proved  by  the  opinions  of  those  famiUar  with  the  signature  of 
the  party.  So,  too,  the  witness  has  been  allowed  to  state  his 
opinion  in  cases  of  criminal  conversation,  to  show  the  state  of 
the  affections  of  the  parties.  ^^  And,  on  similar  grounds,  in 
cases  of  breach  of  promise  of  marriage.  In  an  action  of  the 
latter  description,  the  Supreme  Court  of  New  York  said:  "We 
do  not  see  how  the  various  facts  upon  which  an  opinion  of  the 
plaintiff's  attachment  must  be  grounded,  are  capable  of  speci- 
fication, so  as  to  leave  it,  like  ordinary  facts,  as  a  matter  of  in- 
ference, to  the  jury.  It  is  true,  as  a  general  rule,  that  witnesses 
are  not  allowed  to  give  their  opinions  to  a  jury;  but  there  are 
exceptions,  and  we  think  this  one  of  them.  There  are  a  thou- 
sand nameless  things,  indicating  the  existence  and  degree  of  the 
tender  passion,  which  language  cannot  specify.  The  opinions 
of  witnesses  on  this  subject  must  be  derived  from  a  series  of 
instances,  passing  under  their  observation,  which  yet  they 
never  could  detail  to  a  jury."  i«  So,  too,  evidence  of  this  kind 
has  been  admitted  in  cases  of  insanity;  but  it  has  been  pro- 

68  Wis.  60;  King  v.  Oshkosh,  76  Wis.         Wisconsin:  Blair  v.  Milwaukee  &  P 
617,  44  N.  W.  746.  du  C.  R.  R.,  20  Wis.  262. 

^*  Colorado:  Montelius  v.  Atherton,         "Trelawney  v.  Colman,  2  Starkie 
6  Colo.  225.  191. 

"  M'Kee  V.  Nelson,  4  Cow.  355. 
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nounced  by  a  very  able  judge,  "the  most  unsatisfactory,  and 
the  least  to  be  depended  on."  "  **  So  it  has  been  held  proper 
to  ask  a  contractor  what  the  amount  of  his  loss  is  and  what  the 
profit  on  the  work  would  have  been.^^ 

§  1291.  Experts. 

*  To  the  general  rule  that  the  witness'  opinion  cannot  be 
received  as  to  the  amoimt  or  character  of  injury  sustained, 
there  are,  however,  some  considerable  exceptions.  Of  these, 
perhaps  the  most  comprehensive  and  important  is  that  which 
admits  persons  of  science,  or  experts  in  any  profession,  to 
testify  as  to  their  opinion  on  a  given  state  of  facts  relating  to 
matters  in  regard  to  which  their  education  gives  them  peculiar 
capacity  for  forming  a  correct  judgment.^' 

So,  in  Massachusetts,  on  the  trial  of  an  action  to  recover 
damages  for  injury  done  to  the  plaintiff's  garden  and  nursery 
by  smoke,  heat,  and  gas  proceeding  from  the  defendant's  brick 
kiln,  two  gardeners  who  had  much  experience  in  raising  and 
cultivating  fruit  trees,  shrubs,  and  plants,  and  who  had  testi- 
fied to  the  particulars  of  the  plaintiff's  injury,  were  allowed  to 
give  their  opinion  as  to  the  amount  of  damage.  And  the  court 
say:  "It  seems  to  us  that  it  would  be  impracticable  to  dispense 
with  this  species  of  testimony,  in  many  actions  of  trover  for 
personal  property,  where  no  detail  of  facts  could  adequately 
inform  the  jury  of  the  value  of  the  articles.  The  opinion  of  a 
witness,  as  to  the  value  of  a  horse,  is  much  more  satisfactory 
evidence  than  a  detailed  statement  of  his  size,  color,  age,  etc., 
to  give  the  jury  the  requisite  information,  to  enable  them  to 
assess  damages  for  the  conversion  of  such  a  horse."  ^  So,  in 
an  action  on  a  building  contract,  a  mason  may  be  asked  how 
long,  in  his  opinion,  it  would  take  to  dry  the  walls  of  a  house  so 

"  Clark  V.  Plsher,  1  Paige,  171.  Wisconsin:  Milwaukee  &  Mississippi 

i^Elizabethtown  &  P.  R.  R.  v.  Pot-  R.  R.  v.  Eble,  4  Chand.  72. 

tinger,  10  Bush,  185.  But  in  Dunlap  v.  Snyder,  17  Barb. 

"  Folkes  V.  Chadd,  3  Doug.  157.  561,  it  was  held  that  in  an  action  for 

"  Massackusetts:  Vandine  v.  Burpee,  damages  for  IdUing  a  dog,  the  opinions 

13  Met.  288.  of   witnesses  as  to  the  value  of  the 

New  York:  Nickley  v.  Thomas,  22  animal  were  not  admissible.     See,  as 

Barb.   652;  Smith  v.  Hill,  22   Barb,  to  proper  evidence  of  the  value  of  a 

656.  horse,  Carr  v.  Moore,  41  N.  H.  131. 
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as  to  render  it  fit  and  safe  for  human  habitation.^^  **  A 
physician  may  testify  as  to  the  probable  effect  of  an  injury  on 
the  future  health  of  the  injured  party." 

But  the  testimony  of  experts  must  not  be  given  at  random 
or  on  insufficient  or  inexact  data.  So,  in  an  action  against  the 
defendants  as  carriers,  for  non-performance  of  a  contract  to 
carry  five  stock  from  several  different  places  to  Detroit,  where 
the  circuit  judge  had  allowed  a  witness  to  be  asked  the  general 
question,  what,  in  his  opinion,  was  the  extra  shrinkage  in  con- 
sequence of  the  delay  at  the  several  places  where  the  cattle 
were  loaded,  and  at  Detroit,  above  what  it  would  have  been  if 
they  had  gone  on  in  the  regular  train,  and  had  been  unloaded 
on  arrival,  it  was  held,  by  the  Supreme  Court  of  Michigan, 
that,  as  the  different  portions  of  the  stock  had  been  on  the  cars 
without  food  or  water  for  various  lengths  of  time,  they  must 
have  been  quite  differently  affected  by  shrinkage,  and  the  in- 
quiry should  have  been  as  to  each  separately.  The  admission 
of  the  general  question  was  erroneous.^' 

§  1292.  Confined  to  matters  of  art  and  skill. 

*  But  this  exception  is  generally  strictly  limited  to  the  case 
of  experts  in  matters  of  art  and  skill,  and  is  not  enlarged  so  as 
to  admit  opinion  in  ordinary  cases,  where  the  jury  may  be 
supposed  competent  to  form  their  judgment  from  the  state- 
ment of  the  facts.  Nor  where  the  opinion  necessarily  degener- 
ates into  mere  conjecture.  So,  in  an  action  for  negligently 
injuring  and  sinking  a  canal-boat,  a  boatman  who  knew  the 
boat  in  question  previous  to  her  being  injured,  and  swore  that 
he  had  raised  sunken  boats  and  repaired  them,  cannot  testify 
as  to  his  opinion  of  what  the  damages  would  be  from  the  de- 
scription of  the  situation  of  the  boat  by  the  witnesses.^* 

In  an  action  on  the  case  against  a  railroad  company  for  in- 
jury to  the  person  of  a  passenger  through  the  negligence  of  the 
company,  evidence  of  loss  sustained  by  the  plaintiff  in  his 
business  in  consequence  of  the  injury  received,  is  proper  to  aid 

"  Smith  V.  Gugerty,  4  Barb.  614.  Donougb,  21  Mich.  165,  4  Am.  Rep. 

"  Jones  V.  Utica  &  B.  R.  R.  R.,  40  466. 

Hvm,  349.  "  Paige  v.  Hazard,  S  Hill,  603. 
2'  Michigan  So.  &  N.  I.  R.  R.  v.  Mc- 
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the  jury  in  estimating  the  plaintiff's  damages;  and  for  that 
purpose  the  nature  of  the  plaintiff's  business,  its  extent,  and 
the  importance  of  his  personal  oversight  and  superintendence 
in  conducting  it,  may  be  shown;  but  the  opinions  of  witnesses 
as  to  the  amount  of  loss  are  inadmissible.^*  A  party  in  the  city 
of  New  York,  whose  property  is  destroyed  by  the  order  of  the 
city  officers  to  stop  the  spread  of  a  conflagration,  is  entitled  to 
an  allowance  to  the  full  value  of  the  property  destroyed,  with- 
out any  deduction  for  the  amount  insured,  and  interest  on  it; 
but  the  opinions  of  bystanders,  that  the  buildings  destroyed 
would  have  been  consumed  by  the  fire  if  they  had  not  been 
blown  up,  are  inadmissible.  It  was,  however,  suggested  that 
perhaps  the  opinion  of  firemen  and  others,  having  particular 
knowledge  and  experience  with  reference  to  fires,  might  be 
received.^*  **  Where,  by  the  defendant's  tort,  the  plaintiff's 
horse  was  caused  to  run  away,  it  was  held  not  to  be  proper  to 
show  by  opinions  of  witnesses  the  depreciation  in  value  of  the 
horse  caused  by  his  running  away.^' 

§  1293.  Opinions  as  to  quantum  of  damages. 

*  The  general  rule  which  requires  a  witness  to  speak  to  facts 
within  his  knowledge,  is  applied  to  the  subject  of  compensa- 
tion; the  damage  must  be  proved  like  any  other  fact  in  the 
cause,  and  no  testimony  amounting  to  mere  opinion  is  com- 
petent.^ **    So,  in  Louisiana,  in  a  suit  on  a  sequestration 

^^  Lincoln  i/.  Saratoga  &  S.  R.  R.,  lovxi:    WMtmore    v.    Bowman,    4 
23  Wend.  425.  Greene,  148;  Harriman  v.  New  Nott- 
s' Mayor,  etc.,  of  N.  Y.  v.  Pentz,  24  pareU  Co.,  132  la.  616,  110  N.  W.  33. 
Wend.  668,  35  Am.  Dec.  641.  Kansas:  Sharon  Town  Co.  v.  Morris, 

»  Van  Wagoner  «.  New  York  Cement  39  Kan.  377;  Ottawa,  O.  C.  &  C.  G. 

Co.,  36  Hun,  552.  R.  R.  v.  Adolph,  41  Kan.  600. 

"^Alabama:  Montgomery  &  W.  P.  Louisiana:  Wilcox  v.  Leake,  11  La. 

R.  R.  V.  Vamer,  19  Ala.  185;  Chandler  Ann.  178. 

V.  Bush,  84  Ala.  102.  Michigan:    Howell    v.    Medler,    41 

Arkansas:  St.  Louis,  I.  M.  &  S.  Ry.  Mich.  641. 

V.  Freeman,  36  Ark.  41;  Little  Rock,  Nebraska:   Fremont,    E.    &    M.    V. 

M.  R.  &  T.  Ry.  V.  Haynes,  47  Ark.  497.  R.  R.  v.  Marley,  25  Neb.  138,  40  N. 

Georgia:  Gilbert  v.  Cherry,  57  Ga.  W.  948,  13  Am.  St.  Rep.  482;  Omaha 

128;  Central  R.  R.  v.  Senn,  73  Ga.  705.  v.  Kramer,  25  Neb.  489,  41  N.  W.  295, 

Indiana:  Ohio  &  M.  R.  R.  v.  Nick-  13  Am.  St.  Rep.  504;  Jameson  v.  Kent, 

less,  71  Ind.  271;  Pittsburgh,  C.  &  St.  42  Neb.  412,  60  N.  W.  879. 

L.  Ry.  V.  Hjxon,  79  Lid.  Ill;  Hagaman  New  York:  Morehouse  v.  Mathews, 

V.  Moore,  84  Ind.  496.  2  N.  Y.  514,  51  Am.  Dec.  319;  Green 


2630  EVIDENCE  §  1293 

bond,  the  opinion  of  witnesses  cannot  form  the  basis  of  a  ver- 
dict. They  should  testify  to  facts,  and  from  those  facts  the 
jury  should  find  the  actual  damages  sustained.^'  *  So,  in 
New  York,  a  witness  cannot  be  allowed  to  give  his  opinion 
as  to  the  amount  of  damages  sustained  by  a  party  in  conse- 
quence of  a  mill  lying  still.'"  So,  the  opinions  of  witnesses  as 
to  the  amoimt  of  damages  caused  by  the  deprivation  or  with- 
drawal of  water  from  a  tavern,  are  inadmissible."  So,  too, 
on  ascertaining  the  injury  caused  by  an  alleged  nuisance,  a 
witness  cannot  give  his  opinion  as  to  the  amount  of  damages.'^ 
So,  in  an  action  for  the  breach  of  a  covenant  contained  in  a 
lease,  that  the  defendant  would  not  let  any  other  mill  site  on 
the  same  stream,  it  was  held  not  proper  to  admit  witnesses  to 
testify  to  their  opinion  as  to  the  amount  of  damage  which  the 
plaintiffs  had  sustained  by  the  erection  of  the  rival  site,  and  a 
new  trial  was  ordered.^' 

The  objection  usually  taken  is  that  it  usurps  the  province 
of  the  jury.  It  is  for  the  jury  to  determine  how  much  the 
property  is  damaged  under  the  instructions  of  the  court;  and 
witnesses  should  always  testify  to  facts.  To  answer  the 
question  how  much  a  piece  of  property  is  "damaged"  by  a 
given  injury,  is  a  question  which  requires  for  an  intelhgent 
answer  a  knowledge  of  the  rule  of  damages  apphcable  in  the 
particular  case.  For  example,  in  eminent  domain  cases  it 
cannot  be  answered  without  taking  into  consideration  the 
question  of  benefits.  The  same  property  will  be  damaged 
in  one  amount  if  benefits  are  excluded,  in  another  if  included. 
Hence  expert  testimony  as  to  "damage,"  if  not  absolutely 
excluded,  should  be  subjected  to  the  most  rigid  scrutiny. 

This  criticism  would  not  apply,  however,  where  the  measure 
of  damages  is  the  mere  depreciation  in  value  of  property.     In 

V.  Plank,  48  N.  Y.  669;  Cook  v.  Brock-  Contra,  California:  Razzo  v.  Vami, 

way,  21  Barb.  331.  81  Cal.  289. 

Ohio:  Cleveland  &  P.  R.  R.  v.  Ball,  ="  Bonner  v.  Copley,  15  La.  Ann.  504. 

5  Oh.  St.  568,  67  Am.  Dec.  312.  ™  Doolittle  v.  Eddy,  7  Barb.  75. 

Oregon:  Montgomeiy  v.  Somers,  50  "  Harger  v.  Edmonds,  4  Barb.  256; 

Ore.  259,  90  Pac.  674.  Giles  v.  O'Toole,  4  Barb.  261. 

Washington:  Ferguson  v.  Tobey,   1  '*  Fish  v.  Dodge,  4  Denio,  311. 

Wash.  275.  ^^  Norman  v.  Wells,  17  Wend.  137, 

161;  Fish  v.  Dodge,  4  Denio,  311,  318. 
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that  case  a  witness  has  without  doubt  the  right  to  state  the 
value  before  and  after  the  injury;  and  as  the  depreciation  is 
a  mere  matter  of  the  subtraction  of  one  of  these  values  from  the 
other,  it  involves  no  question  of  law.  It  is  therefore  held  that 
where  the  amount  of  damages  is  merely  the  depreciation  in 
value  of  property,  a  witness  is  not  prevented  from  giving  his 
opinion  of  the  depreciation  merely  because  the  quantum  of 
damages  happens  to  coincide  with  it.'^  As  a  general  rule,  the 
opinion  of  a  witness  as  to  the  amount  of  damages  which  a 
landholder  will  sustain  by  reason  of  the  construction  and  use 
of  a  railroad,  is  not  evidence.'^  Nor,  in  an  action  in  the  nature 
of  waste,  can  he  be  asked  what  amount  of  permanent  injury 
the  premises  have  sustained  by  neglect.'^ 

*  It  has  been  decided  in  Ohio,  that  a  person  who  is  present 
during  the  trial  of  a  cause,  and  has  heard  witnesses  describe 
the  manner  in  which  a  ford  is  injured  by  the  erection  of  a  dam 
across  a  stream  of  water  below  it,  is  not  competent  to  give  his 
opinion  of  the  damages  sustained  by  the  party  injured." 
So,  intelligent  merchants,  well  acquainted  with  the  plaintiff  and 
his  business,  were  held  not  competent  to  give  an  opinion  as  to 
the  damage  of  the  plaintiff  in  being  deprived  of  the  advantage 
of  his  own  care  and  oversight.'^  ** 

If  an  opinion  as  to  the  amount  of  pecuniary  damage  is  in- 
admissible, a  fortiori  the  opinion  of  a  plaintiff  as  to  the  amount 
of  exemplary  damages  to  which  he  thought  himself  entitled 
cannot  be  shown.  ^^ 

'*  Arkansas:  Fayetteville  &  L.  Ry.  v.  ness    cannot    state   the   difference   in 

Combs,  51  Ark.  324,  11  S.  W.  418.  values  as  an  estimate  of  the  damage. 

Kansas:  Topeka  v.   Martineau,   42  Kansas:  Clark  v.  Ellithorpe,  7  Kan. 

Kan.  387.  App.  337,  51  Pac.  940. 

Kentucky:  Elizabethtown  &  P.  R.  R.  Texas:  International  &  G.  N.  R.  R.  v. 

V.  Pottinger,  10  Bush,  185.  Fickey  (Tex.  Civ.  App.),  125  S.W.  327. 

Nebraska:  Fremont,  E.  &  M.  V.  R.  '^  Atlantic  &  G.  W.  R.  R.  v.  Camp- 

R.  V.  Marley,  25  Neb.  138,  40  N.  W.  bell,  4  Oh.  St.  683. 

948,  13  Am.  St.  Rep.  482.  »  Robinson  v.  Kinne,  1  T.  &  C.  60. 

New  Hampshire:  Carter  v.  Thurston,  "  Shepherd  v.  Willis,  19  Oh.  142. 

58  N.  H.  104,  42  Am.  Rep.  584.  »  Lincoln  v.  Saratoga  &  S.  R.  R.,  23 

West  Virginia:  Hargreaves  v.  Kim-  Wend.  431;  Norman  w.  Wells,  17  Wend, 

berly,  26  W.  Va.  787,  53  Am.  Rep.  121.  161;  Mayor,  etc.,  of  N.  Y.  v.  Pentz,  24 

Wisconsin:  Neilson  v.  Chicago,  M.  Wend.  668,  35  Am.  Dec.  641. 

&  N.  W.  Ry.,  58  Wis.  516.  ''  Chandler  v.  Bush,  84  Ala.  102,  4 

But  it  is  usually  held  that  the  wit-  So.  207. 
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§  1294.  Opinions  of  value. 

Value  must  necessarily  be  proved  by  the  opinions  of  wit- 
nesses. To  be  qualified  to  give  an  opinion  of  the  value  of 
property,  one  need  not  necessarily  be  an  expert  in  the  purchase 
and  sale  of  such  property;  it  is  enough  if  he  have  a  general 
knowledge  of  the  value  of  such  property.^"  In  Whitney  v. 
Thacher/i  Wells,  J.,  said:  "It  is  not  necessary,  in  order  to 
quahfy  one  to  give  an  opinion  as  to  values,  that  his  information 
should  be  of  such  a  direct  character  as  would  make  it  competent 
in  itself  as  primary  evidence.  It  is  the  experience  which  he 
acquires  in  the  ordinary  conduct  of  affairs,  and  from  means 
of  information  such  as  are  usually  rehed  on  by  men  engaged 
in  business,  for  the  conduct  of  that  business,  that  qualifies 
him  to  testify."  But  the  opinion  must  be  founded  on  reason- 
able grounds;  where  no  data  exist,  no  opinion  can  be  given. 
So  an  opinion  as  to  the  value  of  a  contemplated  business  which 
was  never  actually  entered  upon  will  not  be  received.*^ 

What  the  owner  would  take  for  land  cannot  be  shown  in 
order  to  prove  its  value;  nor  should  the  jury  be  allowed  to 
take  as  the  value  of  land  the  amount  they  would  sell  it  for  if 
owners.*^ 

In  connection  with  value,  an  expert  may  state  the  amount 
of  hay  a  meadow  would  probably  yield,**  and  the  amount  of 
wood  which  has  been  cut  off  certain  land.*^  An  expert  may 
give  his  reason  for  his  opinion.*^  The  opinion  of  an  expert 
need  not  be  accepted,  even  if  there  is  no  opposing  evi- 
dence.*^ 

*»  Minnesota:  Burger  v.  Northern  P.  *'  Wakeman  v.  Wheeler  &  W.   M. 

R.  R:,  22  Minn.  343.  Co.,  101  N.  Y.  205,  4  N.  E.  264,  54  Am. 

Missouri:  Springfield  &  S.   Ry.   e.  Rep.  676;  Reed  v.  McConnell,  101  N. 

Calkins,  90  Mo.  538,  3  S.  W.  82.  Y.  270,  4  N.  E.  718. 

New  York:  Joy  v.  Hopkins,  5  Den.  *'  Kieman  v.  Chicago,  S.  F.  &  C.  Ry., 

84.  123  III.  188,  14  N.  E.  18. 

In  Idaho  Western  Ry.  v.  Columbia  **  Myers  v.  Charlotte,  146  N.  C.  246, 

Conference  (Ida.),  119  Pac.  60,  it  was  59  S.  E.  674. 

held  that  a  witness  need  not  be  qual-  **  Perry  v.  Jeffries,  61  S.  C.  292,  39 

ified  to  state  the  value  of  land  taken;  S.  E.  515. 

his  opportunity  to  acquire  knowledge  «  Morrell  v.  Prieskel  (N.  J.  L.),  74 

of   values    c§in    be   tested    on    cross-  Atl.  994. 

examination.  "In  re  Manhattan  Terminal,    120 

"  117  Mass.  523.  N.  Y.  Supp.  465. 
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§  1295.  Value  of  lands  and  leases. 

One  familiar  with  a  parcel  of  land  may  give  his  opinion  of  its 
value.**  In  a  proceeding  to  take  lands  under  the  right  of 
eminent  domain,  when  opinion  as  to  damages  is  held  competent, 
the  opinion  of  the  owner  *'  or  of  one  acquainted  with  the  value  '" 
may  be  given  both  as  to  the  damages  sustained  and  as  to  the 
value  of  the  land  left.  So,  in  an  action  for  a  nuisance,  an  archi- 
tect, acquainted  with  the  locality,  may  be  asked  if  the  nuisance 
depreciated  the  value  of  the  houses  in  the  neighborhood.*^ 
So  witnesses  may  give  their  opinions  as  to  the  value  of  property 
with  and  without  public  improvements.*^  In  Brown  v.  Prov- 
idence &  S.  Railway,*'  however,  it  was  held  improper  to  allow 
a  farmer  to  testify  as  to  the  value  of  land  for  any  but  farming 
purposes;  he  could  not,  though  acquainted  with  the  land, 
testify  to  its  value  as  a  summer  resort. 

The  value  of  land  may  be  proved  also  by  evidence  showing 
the  value  of  neighboring  land.**    In  some  jurisdictions  evi- 


*'  f/jiiied /States:  Montana  Ry.t).  War- 
ren, 137  U.  S.  348,  34  L.  ed.  681,  11 
Sup.  Ct.  96. 

California:  San  Diego  L.  &  T.  Co.  v. 
Neale,  78  Cal.  63. 

Illinois:  White  v.  Hermann,  51  HI. 
243,  99  Am.  Dec.  543. 

Indiana:  Lafayette  v.  Nagle,  113 
Ind.  425. 

Iowa:  Ball  v.  Keokuk  &  N.  W.  Ry., 
74  la.  132. 

Massachusetts:  Whitman  v.  Boston 
&  M.  R.  R.,  7  AIL  313;  Swan  v.  Middle- 
sex Co.,  101  Mass.  173. 

Minnesota:  Derby  v.  Gallup,  5  Minn. 
119. 

New  York:  Clark  v.  Baird,  9  N.  Y. 
183;  Robertson  v.  Knapp,  35  N.  Y.  91. 

Ohio:  Cleveland  &  P.  R.  R.  v.  Ball, 
5  Oh.  St.  568. 

Pennsylvania:  Kellogg  v.  Krauser, 
14  S.  &  R.  137;  Pennsylvania  &  N.  Y. 
R.  R.  &  C.  Co.  V.  Bunnell,  81  Pa.  414. 

«Snow  V.  Boston  &  M.  R.  R.,  65 
Me.  230. 

™  Indiana:  Frankfort  &  K.  R.  R.  v. 
Windsor,  51  Ind.  238. 


Missouri:  Springfield  &  S.  Ry.  v. 
Calkins,  90  Mo.  538. 

New  York:  Argotsinger  v.  Vines,  82 
N.  Y.  308. 

Pennsylvania:  Leiby  v.  Clear  S.  W. 
Co.,  205  Pa.  634,  55  Atl.  782;  Hughes 
V.  Stevens,  36  Pa.  320. 

"Gauntlett  v.  Whitworth,  2  C.  & 
K.  720. 

'^  Georgia:  Americus  v.  Tower,  3  Ga. 
App.  159,  59  S.  E.  434. 

Indiana:  Yost  v.  Conroy,  92  Ind. 
464,  47  Am.  Rep.  156. 

So  as  to  the  value  of  land  if  a  con- 
tract had  been  completely  performed. 
Ironton  Land  Co.  v.  Butchart,  73 
Minn.  39,  75  N.  W.  749.  See  Avery 
v.  New  York  C.  &  H.  R.  R.  R.,  121  N. 
Y.  649,  24  N.  E.  20. 

"  12  R.  I.  238,  34  Am.  Rep.  631. 

^*  Illinois:  White  v.  Hermann,  51 
111.  243. 

Montana:  Sweeney  v.  Montana  Cent. 
Ry.,  25  Mont.  643,  65  Pac.  912. 

See  chapter  on  Eminent  Domain  in 
New  York. 
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dence  of  sales  of  neighboring  land  may  be  given;  ^'  but  the 
contrary  has  been  held  in  other  jurisdictions.^*  In  Pittsburgh 
&  W.  Railroad  v.  Patterson,"  Clark,  J.,  said: 

"The  selling  price  of  lands  in  the  neighborhood  at  the  time, 
is  undoubtedly  a  test  of  value,  but  it  is  the  general  selling  price, 
not  the  price  paid  for  particular  property.  The  location  of  the 
land,  its  uses  and  products,  and  the  general  selUng  price  in  the 
vicinity  are  the  data  from  which  a  jiu"y  may  determine  the  mar- 
ket value.  The  price  which,  upon  a  consideration  of  the  mat- 
ters stated,  the.  judgment  of  well-informed  and  reasonable 
men  will  approve  is  the  market  value.  A  particular  sale  may 
be  a  sacrifice  compelled  by  necessity,  or  it  may  be  the  result 
of  mere  caprice  or  folly;  if  it  be  given  in  evidence  it  raises  an 
issue  collateral  to  the  subject  of  inquiry,  and  these  collateral 
issues  are  as  numerous  as  the  sales." 

In  estimating  the  value  of  land  at  a  given  time,  evidence  of 
its  value  six  or  seven  months  later  is  not  inadmissible.  The 
law  has  no  presumptions  on  the  subject  of  changeable  values 
of  real  estate,  and  such  proof,  though  liable  to  be  overcome  by 
evidence  of  a  previous  change  in  the  interval  is  not  too  remote.** 
In  Brown  v.  Calumet  River  Railway,''  the  price  paid  for  a  per- 
cel  of  land  several  years  before  was  held  admissible,  as  throw- 
ing some  Hght  on  its  present  value.  A  resale  of  the  land  is 
evidence  of  its  value.^"  In  Winnisimmet  Co.  v.  Grueby  *^  it 
was  held  that  in  assessing  damages  for  land  taken,  evidence 

"  Alabama:  Massey  v.  Fain,  55  So.  110  App.  Div.  241,  97  N.  Y.  Supp.  66; 

936.  Bradshaw  v.  Rome,  W.  &  O.  R.  R.,  1 

Illinois:  Albertson  Co.  v.  Chicago,  N.  Y.  Supp.  691,  49  Hun,  605. 

Ill  III.  651;  but  evidence  cannot  be  "  io7  Pa.  461,  464. 

admitted  of  what  a  company  taking  ^Abell  v.  Munson,   18  Mich.  306, 

land  by  eminent  domain  has  paid  for  100  Am.  Dec.  165.    But  evidence  may 

other  takings.  Chicago  &  A.  R.  R.  v.  not  be  introduced  to  show  an  offer  for 

Scott,  225  111.  352,  80  N.  E.  404.  a  part  of  the  land  which  was  with- 

Imea:  Cummins  v.   Des  Moines  &  drawn  after  the  trespass  complained  of. 

S.  L.  Ry.,  63  la.  397.  Western  U.  T.  Co.  v.  Ring,  102  Md. 

Massachusetts:  Paine   u.   Boston,   4  677,  62  Atl.  801. 

All.  168;  Benham  v.  Dunbar,  103  Mass.  s'  125  111.  600. 

365;  Gardner  v.  Brookline,  127  Mass.  ^''  Massachiisetts:  Brigham  v.  Evans, 

358;  Roberts  v.  Boston,  149  Mass.  346,  113  Mass.  538. 

21  N.  E.  668.  England:  Engell  v.  Fitch,  L.  R.  4  Q. 

»  See  Bunke  v.  New  York  T.  Co.,  B.  659. 

188  N.  Y.  600,  81  N.  E.  1161,  affirming  "  111  Mass.  543. 
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could  not  be  introduced  of  the  amount  for  which  an  owner  of 
neighboring  land  offered  to  sell  his  land,  as  evidence  of  the  value 
of  defendant's  land."^  And  where  the  amount  for  which 
neighboring  land  had  been  sold  was  shown,  evidence  that  the 
purchaser  had  at  once  been  offered  an  advance  was  held  in- 
admissible.*' But  in  Dalrymple  v.  Hannum  **  the  plaintiff 
was  allowed  to  introduce  evidence  of  an  unaccepted  offer  made 
by  him  to  the  defendant,  which  the  defendant  refused  to  ac- 
cept, to  show  of  how  little  value  the  land  was. 

In  proving  the  value  of  a  lease,  evidence  of  the  amount  of 
rent  in  preceding  years  is  admissible.^^  And  in  an  action  of 
ejectment  the  net  receipts  of  the  defendant  under  a  lease  of  the 
premises  is  evidence  on  the  question  of  the  value  of  the  use  and 
occupation.^'    In  the  latter  case  the  court  said : 

"As  an  item  of  evidence  on  the  question  of  the  value  of  the 
use  and  occupation  of  the  farm,  it  was  competent  to  prove 
what  sum  was  actually  received  from  it  as  rent.  This,  of 
course,  was  not  conclusive  evidence  of  the  value  of  the  use  of 
the  farm,  but  it  was  competent  evidence  on  the  subject.  The 
agreed  rent  would  be  strong  evidence  of  the  real  value  of  the 
use  and  occupation."  It  is  from  prices  offered,  agreed  upon 
and  paid,  that  the  value  of  property  or  of  its  use  is  to  be  de- 
termined, and  such  prices  may  be  given  in  evidence  to  test 
the  correctness  and  fairness  of  opinions.  Indeed,  opinions  are 
made  up  either  from  public  or  private  sales  and  contracts,  as 
regards  the  value  of  property.  Thus  it  is,  that  both  public 
and  private  sales  of  property  are  admissible  in  evidence  to 
determine  its  true  value."  '* 

Circumstances  may  be  shown  for  their  effect  on  the  value.'' 
Where  crops,  fixtiires  or  improvements  are  destroyed  or  re- 
moved, evidence  of  their  value  in  place  may  be  received.™ 

^^  Ace,  Montclair  Ry.  v.  Benson,  36  "  Citing  Gary  v.  Gruman,  4  Hill,  625, 

N.  J.  L.  557.  40  Am.  Dec.  299. 

8'  Roberts  v.  Boston,  149  Mass.  349,  =«  More  v.  Deyoe,  22  Hun,  208,  222. 

21  N.  E.  668.  "  Kansas:  Omaha  H.  &  G.  Ry.  v. 

8<  54  N.  Y.  654.  Doney,  3  Kan.  App.  515,  43  Pac.  831 

65  Fogg  j,_   Hiu^   21   Me.   529.     See  (inconvenience  of  approach). 

Bunke  v.  New  York  Telephone  Co.,  Minnesota:   Hueston   v.    Mississippi 

110  App.  Div.  241,  97  N.  Y.  Supp.  &  R.  R.  B.  Co.,  76  Minn.  251,  79  N.  W. 

66.  92  (nature  and  amount  of  items). 

"  More  V.  Deyoe,  22  Hun,  208.  "  California:  Greenbaum  v.  Taylor, 
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The  valuation  placed  on  land  by  assessors  for  the  purpose 
of  the  tax  levy  cannot  be  shown.'^^ 

§  1296.  Of  chattels— Opinions  of  value. 

When  the  value  of  a  chattel  is  to  be  proved,  one  familiar 
with  that  kind  of  property  may  state  his  opinion  as  to  its  value.'^ 
So,  one  familiar  with  the  value  of  horses  may  state  the  difference 
in  value  of  a  horse  as  it  was  represented  to  be  and  as  it  was,'' 
or  before  and  after  the  injury  complained  of.'*  Where  a  pearl 
had  been  lost,  one  witness  was  allowed  to  describe  it,  and  an- 
other, who  was  acquainted  with  gems,  was  allowed  to  state 
his  opinion  of  its  value.'*  To  ascertain  the  value  of  certain 
tobacco,  a  witness  was  allowed  to  testify  as  to  the  general 
market  value  of  tobacco  produced  that  year,  although  he  ad- 
mitted that  he  could  not  tell  the  value  of  the  particular  to- 
bacco without  seeing  it.'^  On  the  other  hand,  in  an  action 
on  an  undertaking  given  on  procuring  an  attachment,  it  was 
held  that  the  evidence  of  witnesses  who  did  not  know  the 
goods  attached  was  not  admissible  where  they  merely  testified 
as  to  what  woiJd  be  the  value  of  similar  goods  when  returned 
after  five  days'  detention,  if  when  taken  they  were  worth 

102  Cal.  624,  36  Pac.  957  (saloon  fix-  Michigan:    Browne    v.    Moore,    32 

tures).  Mich.  254. 

Indiana:  Huber  v.  Beck,  6  Ind.  App.  Mississippi:  Whitfield  v.  Whitfield, 

484,  33  N.  E.  985.  40  Miss.  352. 

Kansas:  Chicago,  R.  I.  &  P.  Ry.  v.  Nebraska:    Hespen    v.    Union    Pac. 

Mosher,   76  Kan.   599,   92   Pac.   554  R.  R.,  82  Neb.  495,  118  N.  W.  98. 

(growing  trees  and  hedges).  New  York:  Rogers  v.  Ackerman,  22 

Texas:  Smith  v.  Frio  County  (Tex.  Barb.  134;  McDonald  v.  Christie,  42 

Civ.  App.),  66  S.  W.  711  (house  and  Barb.  36. 

fence).  Texas:  Texarkana  &  F.  S.   Ry.  v. 

'1  Illinois:  Lewis  v.  Englewood  El.  Bell  (Tex.  Civ.  App.),  101  S.  W.  1167. 

R.  R.,  223  ni.  223,  79  N.  E.  44.  Wisconsin:  Erd  v.  Chicago  &  N.  W. 

Massachusetts:     Anthony     u.     New  Ry.,  41  Wis.  65;  St.  Paul  Boom  Co.  v. 

York  P.  &  B.  R.  R.,  162  Mass.  544,  37  Kemp,  125  Wis.  138,  103  N.  W.  259. 

N.  E.  780.  "  Haskell  v.  Mitchell,  53  Me.  468, 

"  Alabama:  Western  Ry.  v.  Lazarus,  89  Am.  Dec.  711. 

88  Ala.  453,  6  So.  877.  »  Louisville,  N.  A.  &  C.  Ry.  v.  Peck, 

Illinois:  Ohio  &  M.  R.  R.  v.  Taylor,  99  Ind.  68. 

27  HI.  207.  "  Berney  v.  Dinsmore,  141  Mass.  42, 

Iowa:    Anson    v.   Dwight,    18    la.  5  N.  E.  273,  55  Aip.  Rep.  445;  ace., 

241.  Davenport  v.  Abbott  (Tex.  Civ.  App.), 

Massachusetts:  Patton  v.  Bell,   141  28  S.  W.  218. 

Mass.  197,  5  N.  E.  300.  ™  Draper  v.  Saxton,  118  Mass.  427. 
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$6,000."  A  witness  may  testify  to  the  relative  value  of  two 
articles,  although  not  able  to  testify  to  the  actual  value  of 
either.'^  In  Blanchard  v.  New  Jersey  Steam  Boat  Co."  the 
value  of  other  vessels  with  which  the  plaintiff's  vessel  could  be 
compared,  was  held  not  to  be  evidence  of  the  value  of  the 
plaintiff's  vessel.  The  cost  of  personal  property  may  be  proved 
as  an  element  of  its  value;  *"  but  only  if  accompanied  by  evi- 
dence of  other  circumstances.*^  In  the  case  of  animals, 
evidence  of  pedigree  may  be  produced  as  bearing  on  their 
value.*^  Evidence  of  value,  not  on  the  actual  date,  but  within 
a  reasonable  time  before  and  after  the  date  may  be  received, 
the  distance  from  the  date  going  only  to  the  weight  of  the 
testimony.*^  Where  the  value  of  use  of  property  is  an  ele- 
ment of  recovery,  one  who  has  the  necessary  knowledge  may 
give  his  opinion  of  the  value.** 

Where  the  value  of  a  large  number  of  similar  articles  is  in 
question,  the  average  value  may  be  shown.** 

§  1297.  Market  value. 

It  is  proper  to  ask  the  value  of  articles,  although  the  question 
does  not  require  the  market  value  to  be  stated.*^  If  there  is 
no  market  for  an  article  at  the  place  where  its  value  is  to  be 

"  Alexander  v.  Jacoby,  23  Oh.  St.  Texas:  Pacific  Exp.  Co.  v.  Lothrop, 

358.  20  Tex.  Civ.  App.  339,  49  S.  W.  898 

™  Kronschnable    v.    Knoblauch,    21  (hog). 

Minn.  56.  Vermont:  Winchell  v.  National  Exp. 

"  59  N.  Y.  292.  Co.,  64  Vt.  15,  23  Atl.  728  (dog). 

,  «"  California:  AngeU  v.  Hopkins,  79  "  Michigan:  Connor  v.  Levinson,  15 

Cal.  181.  Mich.  297,  73  N.  W.  232  (one  day). 

Pennsylvania:  Arnold  v.  Blabon,  147  Oregon:  Singer  v.  Pearson-Page  Co., 

Pa.  372,  23  Atl.  575.  115  Pac.  158. 

"  Kentucky:  Gray  v.  Heniy  County,  Vermont:  Griffin  v.  Martel,  77  Vt. 

19  Ky.  885,  42  S.  W.  333.  19,  58  At).  788  (16  months);  McKenzie 

New  York:  Brooke  v.  Cunard  S.  S.  v.  Boutwell,  79  Vt.  383,  65  Atl.  99  (one 

Co.,  93  N.  Y.  Supp.  369.  year). 

'^Michigan:  Parker  v.  Lake  Shore  '* Kansas:    Kennett    v.    Fickel,    41 

&  M.  S.  Ry.,  93  Mich.  607,  53  N.  W.  Kan.  211. 

834  (colt).  New  York:  McSorley  v.  Faulkner,  18 

Mississippi:  Richmond  &  D.  R.  R.  N.  Y.  Supp.  460. 

V.  Chandler,  13  So.  267  (bull).  «=  lUingworth  v.  Greenleaf,  11  Minn. 

Tennessee:   Citizens'   R.   T.   Co.   v.  235. 

Dew,   100  Tenn.  317,  45  S.  W.  790  «« Parks  v.  Morris  A.  &  T.  Co.,  54 

(dog).  N.  Y.  586. 
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determined,  the  general  rule  is  to  ascertain  its  value  at  the 
nearest  place  affording  a  market.*'  So  where  the  value  of 
lumber  at  Detroit  was  the  measure  of  damages,  and  the  wit- 
ness a  dealer  in  lumber  at  Wayne,  a  place  eighteen  miles  from 
Detroit,  knew  the  market  value  of  such  lumber  at  Wayne, 
but  not  at  Detroit,  but  knew  the  value  at  Detroit  was  higher 
than  at  Wayne,  his  evidence  of  the  value  at  Wayne  was  held 
proper.**  So  evidence  of  the  cost  of  the  goods  in  the  market 
where  they  were  purchased,  adding  the  expenses  of  transporta- 
tion, the  duties,  and  a  fair  allowance  for  profits,  and  also  evi- 
dence of  the  sales  of  like  articles  for  several  months  before  and 
after  the  sale  in  question,  and  of  the  repurchase  of  some  of  the 
goods  for  cash  by  the  plaintiff  at  advanced  rates  within  two 
months  afterwards,  was  held  admissible.*'  So  if  the  market 
price  at  the  time  of  loss  cannot  be  proved,  the  market  price 
a  few  days  before  or  after  that  time  may  be  shown.'"  A  wit- 
ness who  has  inquired  as  to  the  value  in  the  market  has  been 
allowed  to  state  the  value.'^  Evidence  of  sales  of  an  article 
like  the  one  to  be  delivered  is  admissible  to  show  that  there  is  a 
market.'^ 

§  1298.  Evidence  of  sales. 

If  sales  of  property  are  adduced  as  evidence  of  value,  they 
should  be  sales  in  the  regular  course  of  business.'^  But  a  sale 
of  the  very  article  the  value  of  which  is  in  question  may  be 

*'  Alabama:  South  &  N.  A.  R.  R.  «.  New  York:  Dana  v.  Fiedler,  12  N.  Y. 

Wood,  72  Ala.  451.  40,  62  Am.  Dec.  130. 

Kansas:  Hanson  v.  Lawson,  19  Kan.  West  Virginia:  Boyd  v.  Gunnison, 

201.  14  W.  Va.  1. 

Maine:    Washington     Ice     Co.     v.  Evidence    of    market    value    nine 

Webster,  68  Me.  449.  months  previous  is  incompetent.  Gal- 

Nebraska:  Keith  v.  Tilford,  12  Neb.  veston  H.  &  S.  A.  Ry.  v.  WilUams  (Tex. 

271,  11  N.  W.  315.  Civ.  App.),  25  S.  W.  1019. 

Virginia:  McCormick  v.  Hamilton,  «i  Colorado:  Thatcher  v.  Kaucher,  2 

23  Gratt.  561.  Colo.  698. 

Evidence  of  cost  and  transportation  Texas:  Gulf,  C.  &  S.  P.  Ry.  v.  Patter- 
charges  cannot  be  received  to  prove  son,  5  Tex.  Civ.  App.  523,  24  S.  W. 
market  value.    Gensburg  v.  Field,  104  349. 
la.  599,  74  N.  W.  3.  n  DeWolf  v.  McGinnis,  106  111.  553. 

«« Savercool  v.  Farwell,  17  Mich.  308.  »'  Kansas:  Meixell  v.  Kirkpatrick,  33 

«9  Eaton  V.  Melius,  7  Gray,  566.  Kan.  282. 

^  Ma£sax:husetts:  Eaton  v.  Melius,  7  New  Hampshire:  White  v.  Concord 

Gray,  566.  R.  R.,  30  N.  H.  188. 
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shown  in  evidence  of  its  value,'*  though  the  sale  were  a  sheriff's 
sale;  '^  and  therefore  evidence  of  the  cost  of  the  goods  is  ad- 
missible, in  connection  with  other  circumstances.'^  So  where 
goods  were  damaged  at  sea,  evidence  of  the  price  brought  by 
the  damaged  goods  at  auction  upon  their  arrival  was  held  as- 
missible."  So,  in  Tompkins  v.  Kanawha  Board,'*  it  was  held 
that  where  goods  were  to  have  been  sold  at  an  agreed  price 
at  the  place  where  their  value  is  to  be  taken,  such  agreed  price 
is  evidence  of  their  value.  In  Luse  v.  Jones,"  in  trespass  for 
removing  the  plaintiff's  furniture  and  iuterfering  with  her 
business  as  a  boarding-house  keeper,  it  was  held  that,  although 
the  furniture  was  not  new,  evidence  of  the  price  at  which  a 
regular  dealer  sold  such  articles  was  admissible  as  an  item  in 
estimating  the  value.  In  Jones  v.  Morgan,^""  in  estimating 
the  value  of  household  fumitiu'e,  works  of  art,  and  ornaments, 
the  plaintiff  was  allowed  to  state  the  price  paid  for  the  articles. 
The  court  said: 


Prices  realized  at  forced  sales  cannot 
be  shown.  Lincoln  v.  Packard  (Tex. 
Civ.App.),60S.W.682. 

'<  United  States:  Clews  v.  Jamieson, 
182  U.  S.  461,  21  Sup.  Ct.  845,  45  L. 
ed.  1183  (auction). 

Connecticut:  Lyon  d.  Katten,  80 
Conn.  718,  69  Atl.  534  (sales  a  few 
months  later). 

Maine:  Norton  v.  Willis,  73  Me.  580. 

Massachusetts:  Baker  v.  Seavey,  163 
Mass.  522,  40  N.  E.  863,  47  Am.  St. 
Rep.  475  (auction). 

Michigan:  Gates  v.  Comstock,  113 
Mich.  127,  71  N.  W.  515  (price  plaintiff 
paid  for  the  land). 

Nebraska:  Lnhoff  v.  Richards,  48 
Neb.  590,  595,  67  N.  W.  483  (auction). 

New  York:  Parmenter  v.  Pitzpatrick, 
135  N.  Y.  190,  31  N.E.  1032  (private 
sales  of  stock  of  stable;  value  a  year 
later). 

But  in  Rector-Wilhelmy  Co.  v. 
Nissen,  35  Neb.  716,  53  N.  W.  670, 
the  amount  brought  by  goods  at  a 
forced  mortgagee's  sale  was  not  al- 
lowed to  be  considered. 

^^New   York:  Mcllhargy  v.  Cham- 


bers, 117  N.  Y.  532,  23  N.  E.  561; 
Montignani  v.  E.  V.  CrandaU  Co.,  34 
App.  Div.  228,  54  N.  Y.  Supp.  517; 
Industrial  &  General  Trust  v.  Tod,  52 
App.  Div.  195,  64  N.  Y.  Supp.  1093. 

Utah:  White  v.  Pease,  15  Utah,  170, 
49  Pac.  416. 

Vermont:  Hildreth  v.  Fitts,  53  Vt. 
684. 

Contra,  Pennsylvania:  Sweigert  v. 
Finley,  144  Pa.  266,  22  Atl.  702. 

^  United  States:  The  Lucille,  169 
Fed.  719. 

New  York:  Behm  v.  Damm,  91  N.  Y. 
Supp.  735. 

Vermont:  Griffin  v.  Martel,  77  Vt. 
19,  58  Atl.  788. 

But  the  price  paid  two  years  before 
for  a  machine  which  had  since  that 
time  been  used  and  injured  was  held 
not  admissible  in  Hensley  v.  Orendorff, 
152  Ala.  599,  44  So.  869. 

"  Guiterman  v.  Liverpool,  N.  Y.  & 
P.  S.  S.  Co.,  83  N.  Y.  358. 

98  21  W.  Va.  225. 

»  39  N.  J.  L.  707. 

™  24  Hun,  372, 
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"If  the  plaintiff  had  been  restricted  to  direct  proof  of  the 
value  of  the  property  at  or  near  that  time,  it  is  evident  that  no 
redress  could  possibly  be  afforded  for  the  injury  and  loss  which 
she  had  sustained.  For  that  reason  it  was  a  matter  of  strict 
necessity  that  evidence  of  a  different  character  should  be  pro- 
duced and  reUed  upon,  not  as  controlling  in  the  case,  but  as  a 
basis  from  which,  in  view  of  succeeding  circumstances,  a  fan- 
valuation  of  the  property  might  be  ascertained What 

is  required  is  that  reliable  and  satisfactory  evidence  shall  be 
produced  from  which  the  value  of  the  property  in  controversy 
may  be  ascertained  with  a  reasonable  degree  of  certainty." 

§  1299.  Offers — Price-lists — Quotations— Appraisals. 

A  mere  offer  to  sell  or  buy  at  a  certain  price,  unaccepted, 
cannot  be  shown  as  evidence  of  value.  ^"^  But  offers  made  in 
open  market  are  evidence  of  value,  ^"^  such  as  statements  of 
dealers  in  answer  to  inquiries  as  to  price,  ^"^  or  price-lists  of 
manufacturers  or  dealers.  ^"^  So  the  official  quotations  of  the 
exchanges  are  admissible.  Thus,  in  Whitney  v.  Thacher^"^ 
brokers  in  Boston,  members  of  a  firm  doing  business  and  hav- 
ing houses  established  in  Boston  and  New  York,  who  were 
familiar  with  the  market  value  of  such  goods  in  New  York, 
and  whose  information  was  derived  from  the  daily  price  current 
lists  and  from  the  return  of  sales  daily  furnished  them  in  Boston 
from  New  York,  were  allowed  to  testify  as  to  the  value  in  New 
York.  Wells,  J.,  said:  "An  unaccepted  offer,  as  an  isolated 
transaction,  is  not  competent  evidence  upon  the  question  of 
value.  But  in  a  market  regularly  attended  by  buyers  and 
sellers,  an  offer  as  well  as  a  sale  of  an  article  of  recognized  uni- 

"'  Maine:  Norton  v.  Willis,  73  Me.  "» Norton    v.    Willis,    73    Me.    580 

580  (semble).  (semble). 

Michigan:  Thompson  v.  Moiles,  46  ""  Harrison  v.  Glover,  72  N.  Y.  451 

Mich.  42.  (semble). 

Nebraska:   Winside   State   Bank   v.  "<  United  States:   Cliquot's   Cham- 

Lound,  52  Neb.  469,  72  N.  W.  486.  pagne,  3  Wall.  114,  18  L.  ed.  116. 

New  Jersey:  Hartman  v.  Dobar,  80  New  York:  Harrison  v.  Glover,  72 

N.  J.  L.  250,  76  Atl.  347.  N.  Y.  451.    But  contra,  Cook  County 

Texas:  Texas  &  P.  Ry.  v.  Randle,  18  v.  Harms,  10  111.  App.  24. 

Tex.  Civ.  App.  348,  44  S.  W.  603.  "'  117  Mass.  523. 

Wisconsin:  Castenholz  v.  Heller,  82 
Wis.  30,  51  N.  W.  432. 
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form  character,  constantly  bought  and  sold  in  that  market,  so 
as  to  have  a  place  upon  the  daily  price  current  lists,  may  serve 
to  show  that  the  market  value  of  that  article  did  not  then  ex- 
ceed the  price  at  which  it  was  offered.  It  is  admissible  because 
of  its  pubhcity,  and  the  presumption  of  the  presence  of  dealers 
ready  to  purchase,  and  who  would  have  done  so  if  the  offer  had 
been  below  the  market  value.  That  dealers  are  themselves 
guided  iiji  their  transactions  by  such  indications  of  the  state  of 
the  market,  makes  the  fact  one  that  may  properly  be  con- 
sidered in  evidence."  In  New  York  it  has  been  held  that  the 
"Shipping  and  Commercial  Lists  Prices  Ciurent"  are  not  ad- 
missible to  show  value  uiiless  supported  by  testimony  as  to 
when  and  how  the  Ust  was  made  up;  "*  and  this  requirement 
would  seem  to  be  sound  and  reasonable.  In  Michigan,  how- 
ever, the  market  quotations  of  a  Toledo  newspaper  were  ad-, 
mitted  to  prove  the  value  of  shingles  at  that  place  on  the  day 
of  publication;  while  the  defendant  was  not  allowed  to  prove 
the  price  at  which  he  sold  other  shingles  there  on  that  day.^"^ 
The  inventory  and  appraisal  of  certain  goods  made  by  a 
constable  and  his  appraisers  may  be  shown  as  evidence  of 
value.  ^"^ 

§  1300.  Presumption  against  defendant. 

*  In  one  of  the  earliest  cases  on  the  subject  of  damages  in 
trover,  1°'  where  the  action  was  brought  for  a  jewel,  several  of 
the  trade  being  examined  to  prove  what  a  jewel  of  the  first 
water,  of  the  size  in  question,  would  be  worth,  the  chief-justice 
of  the  Queen's  Bench  directed  the  jury  that,  imless  the  defend- 
ant produced  the  jewel,  and  showed  it  not  to  be  of  the  first 
water,  "they  should  presume  the  strongest  against  him,  and 
make  the  value  of  the  best  jewels  the  measure  of  their  dam- 
ages"; which  they  did.**  Where  there  was  no  evidence  of  the 
quality  of  cotton  converted,  it  was  held  that  the  jury  were 
entitled  to  assume  it  to  have  been  of  the  best  quaUty.""    But 

™Whelan    v.    Lynch,    60    N.    Y.         "'Armory  v.  Delamirie,  1  Strange, 

469.  505. 

1"  Peter    v.    Thickstun,    51    Mich.         "» Curry  v.  Wilson,  48  Ala.  638.    So 

580.  .  in  an  action  against  a  carrier  for  non- 

"»  Green  v.  McCracken,  64  Kan.  330,  delivery.     Bailey  v.  Shaw,  24  N.  H. 

67  Pac.  857.  297,  55  Am.  Dec.  241. 
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in  other  forms  of  action,  as  assumpsit  for  goods  sold,  or  debt 
for  money  lent,  where  there  is  no  fraud  in  the  defendant,  this 
rule  is  reversed,  and  the  jury  will  be  instructed  to  presume 
against  the  plaintiff's  demand.  Thus,  in  assumpsit,  in  the 
absence  of  evidence  as  to  the  quality  of  liquor  in  bottles  sold 
by  the  plaintiff,  they  were  told,  by  Lord  EUenborough,  to 
presume  that  the  bottles  were  filled  with  the  cheapest  liquor  in 
which  the  plaintiff  dealt.  "^  And,  in  debt,  where  the  proof  was 
simply  that  the  plaintiff  handed  the  defendant  a  bank  note  in 
reply  to  a  request  for  money,  the  English  Court  of  Exchequer 
held  that  the  jury  were  rightly  instructed  to  presume  it  to 
have  been  of  the  lowest  denomination."^ 

§  1301.  Estoppel. 

*  Again,  the  acts  of  the  parties  themselves  may  determine 
the  value  of  the  thing  in  controversy,  and  operate  like  an  ab- 
solute liquidation  of  damages.  So,  in  an  action  on  an  agree- 
ment in  which  the  defendant  acknowledged  that  he  had  re- 
ceived of  the  plaintiff  certain  enumerated  goods,  attached  by 
the  plaintiff  as  a  deputy  sheriff,  estimated  at  fifteen  hundred 
dollars,  and  which  the  defendant  promised  to  keep  safely  and 
dehver  to  the  plaintiff  on  demand;  it  was  held  that  the  defend- 
ant could  not  give  evidence  that  the  goods  were  of  less  value 
than  the  specified  sum,  but  that  the  valuation  in  the  receipt 
was  conclusive."'  **  Evidence  of  an  offer  by  plaintiff  to  sell 
the  property  is  admissible  as  against  him,  to  show  that  it  is 
worth  no  more  than  the  amount  he  offered  to  take  for  it;  '" 
and  an  agreement  by  defendant  to  pay  a  certain  amount  for 
the  use  of  land  for  a  term  preceding  his  trespass  upon  it  is  ad- 
missible against  him  as  evidence  of  the  value  of  the  use."^ 

§  1302.  Value  of  construction. 

In  order  to  prove  the  value  or  expense  of  repairs  on  a  build- 
ing, evidence  may  be  received  of  the  value  of  the  materials  and 
labor  required. "«    So,  in  arriving  at  the  value  of  a  sleigh,  the 

"'  Clunnes  v.  Pezzey,  1  Camp.  8.  i"  Hersey  v.  Ins.  Co.,  27  N.  H.  149. 

"2  Lawton  v.  Sweeney,  8  Jur.  964.  "« Weaver  v.  Mississippi  &  R.  R.  B. 

See  Jones's  Appeal,  62  Pa.  324.  Co.,  28  Minn.  534,  11  N.  W.  114. 

"'  Jones  V.  fcichardson,  10  Met.  481.  "«  Hough  v.  Cook,  69  111.  581. 
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value  of  its  component  parts  may  be  shown.'"  Upon  the 
question  of  the  value  of  a  house  or  other  building,  one  who  is 
qualified  to  do  so  may  give  an  estimate  of  the  expense  of  build- 
ing it."^ 

§  1303.  Of  services. 

The  value  of  services  may  be  proved  by  the  opinion  on  one 
familiar  with  such  value."'  So  the  value  of  an  attorney's 
services  may  be  proved  by  an  attorney  who  knows  what  the 
services  were/^**  or  upon  a  proper  hypothetical  statement.'^' 
But  the  value  of  skilled  services  is  to  be  estimated  not  by  in- 
quiring what  A.  or  B.  would  charge  for  such  services,  but  what 
the  services  are  fairly  worth  by  the  common  usage  or  custom 
of  compensation;  and  it  is  error  to  receive  the  testimony  of 
witnesses  as  to  what  they  would  charge. '^^  But  evidence  is 
proper  of  the  price  usually  charged  and  received  for  similar 
services  by  others  at  the  same  place, '^'  and  of  the  past  earnings 
of  the  person  whose  services  are  in  question. '^^    The  circum- 


1"  Hildreth  v.  Fitts,  53  Vt.  684. 

^^  Maine:  Tebbetts  v.  Haskins,  16 
Me.  283. 

Massachusetts:  Hills  v.  Home  Ins. 
Co.,  129  Mass.  345. 

Tennessee:  Southern  Oil  Works  v. 
Bickford,  14  Lea,  651. 

1"  Alabama:  Parker's  Heirs  v.  Park- 
er's Admr.,  33  Ala.  459. 

Kansas:  Atchison  v.  Rose,  43  Kan. 
605,  23  Pac.  661. 

Michigan:  Raynowski  v.  Detroit  B. 
C.  &  A.  R.  R.,  74  Mich.  15,  41  N.  W. 
847. 

New  York:  Brill  v.  Flagler,  23  Wend. 
354,  35  Am.  Dec.  572;  Lewis  v.  Trickey, 
20  Barb.  387. 

"» Covey  V.  Campbell,  52  Ind.  157. 

"1  Williams  v.  Brown,  28  Oh.  St.  547. 

>22  Pfeil  V.  Kemper,  3  Wis.  315. 

"'  United  States:  Stanton  v.  Em- 
brey,  93  U.  S.  548,  23  L.  ed.  983. 

North  Carolina:  Jeffries  v.  Seaboard 
A.  L.  R.  R.,  129  N.  C.  236,  39  S.  E.  836. 

Pennsylvania:  McKenna  v.  Citizens' 
N.  G.  Co.,  201  Pa.  146,  50  Atl.  922. 


Texas:  Missouri,  K.  &  T.  Ry.  v. 
Lasater,  53  Tex.  Civ.  App.  51,  115 
S.  W.  103. 

Vermont:  Vilas  v.  Downer,  21  Vt. 
419. 

^^*  California:  Bonneau  v.  North 
Shore  R.  R.,  152  Cal.  406,  93  Pac.  106. 

Ioum:  Lund  v.  Tyler,  115  la.  236,  88 
N.  W.  333. 

Kansas:  Chicago,  R.  I.  &  P.  Ry.  v. 
Posten,  59  Kan.  449,  53  Pac.  465. 

New  York:  Beisiegel  v.  New  York 
C.  R.  R.,  40  N.  y.  9;  Palmer  v.  Conant, 
11  N.  Y.  Supp.  917,  58  Hun,  333; 
Symons  v.  Metropolitan  St.  Ry.,  27 
Misc.  502,  58  N.  Y.  Supp.  327. 

For  the  distinction  between  personal 
earnings  and  the  profits  of  a  business, 
not  due  to  personal  exertions,  which 
therefore  cannot  be  shown,  see  John- 
son V.  Manhattan  Ry.,  52  Hun,  111, 
4  N.  Y.  Supp.  848;  Thomas  v.  Union 
Ry.,  18  App.  Div.  185,  45  N.  Y.  Supp. 
920. 

Ante,  §  482a. 
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stances  and  quality  of  the  services  may  be  shown,  as  bearing 
on  the  value.  ^" 

§  1304.  Other  value. 

One  who  knows  the  sort  of  board  and  care  furnished  to  an 
insane  person  may  testify  as  to  its  value.  ^^^  In  New  Hampshire 
it  was  held  that  as  evidence  of  the  value  of  board  the  price  of 
similar  board  at  a  hotel  ten  miles  distant  might  be  shown.  ^^^ 

The  value  of  a  business  may  be  shown  by  evidence  of  the 
extent  of  the  business  and  the  amount  of  profits."* 

§  1305.  Evidence  of  malice  or  intention. 

All  facts  directly  bearing  on  the  question  of  malice  can  be 
given  in  evidence.  In  Voltz  v.  Blackmar  "'  it  was  said  that 
"where  exemplary  or  punitive  damages  are  claimed,  all  the 
circumstances  immediately  connected  with  the  transaction, 
tending  to  exhibit  or  explain  the  motive  of  the  defendant,  are 
admissible  in  evidence."  The  action  was  for  false  imprison- 
ment, and  it  was  held  that  the  facts  which  induced  the  defend- 
ant to  make  the  arrest  should  have  been  considered  by  the  jury 

125  Alabama:  Louisville  &  N.  R.  R.  '»  Cross  v.  Wilkins,  43  N.  H.  332. 

V.  Handley,  56  So.  539.  '™  California:  Hawthorne  v.  Siegel, 

Illinois:  Graham  v.   Mattoon  City  88  Cal.  159,  25  Pac.  1114,  22  Ani.  St. 

Ry.,  234  111.  483,  84  N.  E.  1070  (educa^  Rep.  291. 

tion).  Georgia:  Juohter  v.  Boehm,  67  Ga. 

Iowa:  Patton  v.  Sanborn,   133   la.  534. 

650,  110  N.  W.  1032  (amount  of  labor  Illinois:  Illinois  &  S.  L.  R.  &  C.  Co. 

performed  as  housewife).  v.  Decker,  3  III.  App.  135. 

Kentucky:  Buffalo  C.  C.  M.  Co.  v.  Michigan:  Keables   v.   Christie,   47 

Hodges,  98  S.  W.  274,  30  Ky.  L.  Rep.  Mich.  594,  11  N.  W.  400. 

346  (habits  of  industry  and  sobriety).  New  York:  Marquart  v.  LaFarge,  5 

Michigan:  Kingston  v.  Fort  Wayne,  Duer,  565. 

etc.,  Ry.,  112  Mich.  40,  45,  40  L.  R.  A.  Pennsylvania:  Pittsburgh  Gauge  Co. 

131,  70  N.  W.  315,  74  N.  W.  230  (dis-  v.  Ashton  Valve  Co.,  184  Pa.  36,  39 

solute  habits  and  failure  to  secure  em-  Atl.  223. 

ployment);    Herrick    v.    Wixom,    121  See  New  Jersey:  Lonon   v.   Public 

Mich.  384,  80  N.  W.  117,  81  L.  R.  A.  Service  Co.,  80  N.  J.  L.  252,  76  Atl.  321. 

333  (habits  of  intoxication).  im64  N.  Y.  440,  21  Am.  Rep.  629. 

Missouri:  Latimer  v.   Metropolitan  But  the  evidence  of  course  must  be 

St.  Ry.,  126  Mo.  App.  70,  103  S.  W.  relevant.     In  libel,   evidence  of  con- 

1102  (health).  temporaneous   publication   by    others 

Pennsylvania:  McKenna  v.  Citizens'  is  not  admissible  if  defendant  was  ig- 

N.  G.  Co.,  201  Pa.  146,  60  Atl.  922  norant  of  it  at  the  time.     Witcher  v. 

(amount  of  business  attended  to).  Jones,  17  N.  Y.  Supp.  491. 


'^  Kendall  v.  May,  10  All.  59. 
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as  bearing  on  the  question  of  malice.  In  an  action  of  trespass 
q.  c.  /.,  where  the  defendant's  maUce  might  be  a  ground  of  ex- 
emplary damages,  it  has  been  held,  in  New  Hampshire,  that 
the  plaintiff,  being  a  competent  witness,  might  testify  what  his 
motive  and  purpose  were  in  doing  the  acts  complained  of.''" 
In  Hanrion  v.  Harmon  ^'^  it  was  said  that  acts  against  which 
the  statute  of  limitations  had  run,  might  be  given  in  evidence 
on  the  question  of  malice.  In  Cxirrier  v.  Swan,''^  in  an  action 
for  trespass  quare  clausum  fregit,  it  was  held  that  the  defendant 
could  show  that  he  and  the  plaintiff  had  had  a  quarrel  in  the 
afternoon,  but  could  not  show  its  details.  The  court  said: 
"Otherwise  there  would  have  been  nothing  to  indicate  to  the 
jury  but  that  the  house  was  entered  for  the  purpose  of  robbery 
and  plunder,  or  something  of  the  kind.  The  fact  of  a  previous 
affray  might  have  some  weight  upon  the  question  of  the  amount 
of  damages  recoverable,  and  might  legitimately  be  regarded  as 
a  part  of  the  transaction  to  be  investigated  in  this  suit." 

§  1306.  Of  the  dixration  of  life. 

Where  the  amount  of  damages  depends  on  the  length  of  a 
life  in  being,  as  in  the  case  of  a  lease  for  life  or  a  dower  right, 
the  courts,  if  not  by  the  assent  of  parties,  usually  by  the  rules 
of  their  practice,  resort  to  the  standard  mortality  or  annuity 
tables,  as  the  Northampton,  Wigglesworth,  Carlisle  or  Ameri- 
can Tables.  ^'^   The  value  of  the  Ufe  for  a  year  being  ascertained 

130  Norris  v.  Morrill,  40  N.  H.  395.  lovm:  Chase  v.  Burlington,  C.  R.  & 

"'  61  Me.  233.  N.  Ry.,  76  la.  675,  39  N.  W.   196; 

"2  63  Me.  323.  Scagel  v.  Chicago,  M.  &  S.  P.  Ry.,  83 

"'  United  States:  Colusa  Parrot  Min-  la.  380,  49  N.  W.  990. 

ing  &  Smelting  Co.  v.  Monahan,  162  Kentucky:  Greer  v.  Louisville  &  N. 

Fed.  276,  89  C.  C.  A.  256.  R.  R.,  94  Ky.  169,  21  S.  W.  649;  Louis- 

Aldbama:  Southern  Ry.  v.  Cunning-  ville  &  N.  R.  R.  v.  Campbell,  122  S.  W. 

ham,  152  Ala.  147,  44  So.  658.  848. 

Delaware:    McMahon    n.    Bangs,    5  Massachusetts:  Banks  v.  Braman,  195 

Pennew.  178,  62  Atl.  1098.  Mass.  97,  80  N.  E.  799. 

Georgia:  Collins  Park  &  B.  R.  R.  v.  Michigan:  Howell  v.  Lansing  E.  Ry., 

Ware,  112  Ga.  663,  37  S.  E.  975.  136  Mich.  432,  99  N.  W.  406;  Haney 

Indiana:  Pittsburgh,  C,  C.  &  S.  L.  v.  Pinckney,  155  Mich.  656,  119  N.  W. 

Ry.  V.  Lightheiser,   168  Ind.  438,  78  1099. 

N.  E.  1033;  Pittsburgh,  C,  C.  &  S.  L.  Nebraska:    Lincoln    v.    Smith,    28 

Ry.  V.  Sudhoff,  173  Ind.  314,  90  N.  E.  Neb.  762,  45  N.  W.  41;  Swift  *;.  Hol- 

467.  oubek,  55  Neb.  228,  75  N.  W.  584. 
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by  the  jury,  the  expectation  of  the  Hfe  becomes  a  matter  of  cal- 
culation from  the  tables.  ^^^  So  in  the  statutory  action  for 
causing  death,  "^  or  in  an  action  for  permanent  personal  in- 
jiu-y."^  But  in  Shippen  &  Robbins's  Appeal, ^^^  in  estimating 
the  value  of  an  estate  by  the  curtesy,  the  court  held  that  the 
Carlisle  Tables  were  not  authoritative,  but  that  the  probable 
expectation  of  life  must  be  estimated  from  the  particular  cir- 
cumstances. The  tables  must  be  proved  to  be  standard  tables, 
and  will  not  otherwise  be  admitted;  "*  but  it  has  been  held  that 
the  court  will  take  judicial  notice  that  certain  tables  are  stan- 
dard tables."'  The  tables  are  not  conclusive  on  the  jury,""  but 
must  be  considered  in  the  light  of  other  evidence,  such  as  the 
health  and  strength  of  the  person  in  question."^  Life  tables 
need  not  be  introduced  at  all.    The  jury  may  find  the  probable 


New  York:  Hall  v.  Germain,  59  Hun, 
626,  14  N.  Y.  Supp.  5. 

Oklahoma:  Shawnee  v.  Slankard,  116 
Pac.  803. 

Pennsylvania:  Campbell  v.  York,  172 
Pa.  205,  33  Atl.  879;  Kerrigan  v.  Penn- 
sylvania R.  R.,  194  Pa.  98,  44  Atl.  1069. 

Texas:  Galveston  H.  &  S.  A.  Ry.  v. 
Leonard  (Tex.  Civ.  App.),  29  S.  W. 
955;  Gulf,  C.  &  S.  F.  Ry.  v.  Johnson, 
10  Tex.  Civ.  App.  254,  31  S.  W.  255; 
Missouri,  K.  &  T.  Ry.  v.  McGlamory 
(Tex.  Civ.  App.),  34  S.  W.  359;  Gulf, 
C.  &  S.  F.  Ry.  V.  Mangham,  95  Tex. 
413,  67  S.  W.  765;  San  Antonio  &  A.  P. 
Ry.  V.  Moore,  31  Tex.  Civ.  App.  371, 
72  S.  W.  226. 

Washington:  Hodd  v.  Tacoma,  45 
Wash.  436,  88  Pac.  842;  Suell  v.  Jones, 
49  Wash.  582,  96  Pac.  4. 

Wisconsin:  Waterman  v.  Chicago  & 
A.  R.  R.,  82  Wis.  613,  52  N.  W.  247; 
Hackett  v.  Wisconsin  Cent.  Ry.,  141 
Wis.  464,  124  N.  W.  1018. 

"*  How  V.  How,  48  Me.  428. 

"5  Georgia:  Georgia  R.  R.  &  B.  Co. 
V.  Oaks,  52  Ga.  410;  Central  R.  R.  v. 
Crosby,  74  Ga.  737,  58  Am.  Rep.  463. 

Wisconsin:  McKeigue  v.  Janesville, 
68Wis.  50,.31N.  W.  298. 

"=  Georgia:  Atlanta  &  W.  P.  R.  R. 


V.  Johnson,  66  Ga,  259;  Northeastern 
R.  R.  V.  Chandler,  84  Ga.  37,  10  S.  E. 
586. 

Iowa:  Coates  v.  Burhngton,  C.  R.  & 
N.  Ry.,  62  la.  487,  17  N.  W.  760. 

Nebraska:  Lincoln  v.  Smith,  28  Neb. 
762,  45  N.  W.  41. 

Texas:  Texas  M.  Ry.  v.  Douglass, 
69  Tex.  694. 

"'  80  Pa.  391. 

"s  Banks  v.  Braman,  195  Mass.  97, 
80  N.  E.  799. 

"'  Pittsburg,  C,  C.  &  S.  L.  Ry.  v. 
Sudhoff,  173  Ind.  314,  90  N.  E.  467. 

""  United  States:  Kountz  v.  Toledo, 
S.  L.  &  W.  R.  R.,  189  Fed.  494. 

Montana:  Robinson  v.  Helena  L.  & 
Ry.,  38  Mont.  222,  99  Pac.  837. 

Pennsylvania:  Kerrigan  v.  Pennsyl- 
vania R.  R.,  194  Pa.  98,  44  Atl.  1069; 
Pauza  V.  Lehigh  V.  C.  Co.,  231  Pa.  577, 
80  Atl.  1126. 

See  ante,  §  485a. 

^*'^  Iowa:  Peterson  v.  Brackey,  143 
la.  71,  119  N.  W.  967  (habits  of  in- 
toxication). 

Michigan:  Denman  v.  Johnston,  85 
Mich.  387,  48  N.  W.  565. 

Rhode  Island:  Colbert  v.  Rhode  Is- 
land Co.,  67  Atl.  446. 
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duration  of  life  entirely  from  other  evidence,"^  such  as  the  age 
reached  by  the  person's  ancestors."' 

§  1307.  Of  pain. 

The  fact  of  death  by  drowning  is  enough  of  itself  to  prove 
both  physical  and  mental  pain."^  When  physical  or  mental 
pain  is  to  be  proved  affirmatively,  evidence  of  the  acts  and 
exclamations  of  the  sufferer  are  competent  evidence."^  Thus, 
in  an  action  for  breach  of  promise  of  marriage,  the  plaintiff's 
father  was  allowed  to  testify  that  after  the  defendant  left  her, 
she  became  more  melancholy,  possessed  less  life  and  animation, 
and  was  found  weeping."^  Extraneous  occurrences  have  been 
held  inadmissible  to  prove  special  susceptibility  to  mental 
suffering;  "'  but  on  the  other  hand  it  has  been  held  proper  to 
show  that  plaintiff  is  a  Christian  Scientist,  as  tending  to  show 
insensibility,  if  he  chooses,  to  physical  and  mental  pain.^** 

Evidence  that  the  injury  can  be  cured  by  a  slight  operation 
is  admissible."' 

§  1308.  Of  a  former  verdict. 

The  jury  should  not  be  told  the  amount  of  a  former  verdict 

"2  Minnesota:  Deisen  v.  Chicago,  S.  New  York:  Caldwell  v.  Murphy,  11 

P.,  M.  &  M.  Ry.,  43  Minn.  454,  45  N.  N.  Y.  416. 

W.  864.  North  Carolina:  Bowen  v.  Seaboard 

Pennsylvania:  Benson  v.  Altoona  &  A.  L.  Ry.,  60  S.  E.  898. 

L.  V.  E.  Ry.,  228  Pa.  290,  77  Atl.  Texas:  Missouri,   K.   &  T.   Ry.   v. 

492.  Zweiner  (Tex.  Civ.  App.),  38  S.  W.  375; 

Texas:  Missouri  V.  B.  &  I.  Co.  v.  Missouri,  K.  &  T.  Ry.  v.  Linton  (Tex. 

Ballard,  53  Tex.  Civ.  App.   110,   116  Civ.  App.),  141  S.  W.  129. 

S.  W.  93.  Wisconsin:  McKeigue  v.  Janesville, 

i«  Haynes  v.  Waterville  &  O.  St.  Ry.,  68  Wis.  50,  31  N.  W.  298;  King  v.  Osh- 

101  Me.  335,  64  Atl.  614.  kosh,  75  Wis.  517,  44  N.  W.  745;  KeUer 

1"  Clark  V.  Manchester,  64  N.  H.  v.  Gilman,  93  Wis.  9,  66  N.  W.  800. 

471.      And    where    physical    pain    is  '*  Tobin  v.  Shaw,  45  Me.  331,  71 

proved  mental  suffering  need  not  be  Am.  Dec.  547. 

shown  by  independent  evidence.     In-  Ace,  in  a  case  of  personal  injury: 

ternational  &  G.  N.  R.  R.  v.  Mitchell,  Gulf,  C.  &  S.  F.  Ry.  v.  Moore,  28  Tex. 

(Tex.  Civ.  App.),  60  S.  W.  996.  Civ.  App.  603,  68  S.  W.  559. 

i«  Iowa:  Patton  v.  Sanborn,  133  la.  "'  Tingley  v.  Times  Mirror  Co.,  151 

650,  110  N.  W.  1032.  Cal.  1,  89  Pac.  1097. 

Massachusetts:  Bacon  v.  Charlton,  7  "» Fort  Worth  &  D.  C.  Ry.  v.  Travis, 

Cush.  581.  45  Tex.  Civ.  App.  117,  99  S.  W.  1141. 

Michigan:    Jones    v.    Portland,    88  '^^  Leitzell  v.  Delaware,  L.  &  W.  R. 

Mich.  598,  50  N.  W.  731.  R.  (Pa.),  81  Atl.  542. 
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in  the  case,  and  if  told  they  should  be  cautioned  to  disregard 
it.^^"  Nor  can  they  be  informed  of  the  amount  of  the  verdict 
in  another  similar  case."^ 

§  1309.  Physical  examination. 

The  court  has  discretion  to  order  a  witness  to  so  some  physi- 
cal act  before  the  jury,  such  as  walking  across  the  room.^^'' 
An  injured  party  may  exhibit  his  wounds  to  the  jury,^^*  and 
such  is  probably  the  actual  practice  everywhere,  at  least  in 
the  case  of  ordinary  injuries.  The  case  commonly  cited  in 
support  of  the  proposition  does  not  go  so  far.^^^  In  that  case 
the  injured  party  was  allowed  to  exhibit  his  wounds  to  a  surgeon 
who  was  testifying,  though  the  defendant  objected  that  the 
jury  might  see  them,  and  be  influenced  thereby.  But  a  case 
in  the  Superior  Court  of  New  York  decides  that  the  injury 
may  be  exhibited  to  the  jury.^^* 

An  interesting  question  has  recently  arisen  as  to  the  right 
of  the  court  to  compel  the  injured  party  to  submit  to  an  ex- 
amination by  physicians.  The  right  was  contested  on  the 
ground  that  it  was  an  indignity  to  the  injured  party,  but  the 
doctrine  seems  now  to  be  well  settled  in  several  jurisdictions 
that  the  court  may  in  its  discretion  compel  him  to  submit  to 
a  reasonable  and  proper  examination  by  disinterested  phy- 
sicians.'^*   In  other  jurisdictions,  however,  the  court  has  no 

"» Ball  V.  Keokuk  &  N.  W.  Ry.,  74  Ry.  v.  Kendall,  167  Fed.  62,  93  C.  C.  A. 

la.  132,  37  N.  W.  110.  422. 

"'  Baldwin's  Appeal,  44  Conn.  37.  California:    Johnston    v.    Southern 

"'  Hatfield  v.  St.  Paul  &  D.  R.  R.,  Pac.  Co.,  150  Cal.  535,  89  Pac.  348. 

33  Minn.  130,  22  N.  W.  176.  ,  Iowa:  Schroeder  v.  Chicago,  R.  I.  & 

'"  Iowa:  Schroeder  v.  Chicago,  R.  I.  P.  Ry.,  47  la.  375. 

&  P.  Ry.,  47  la.  375;  Faivre  v.  Mander-  Kansas:  Atchison,  T.  &  S.  F.  R.  R. 

schied,  117  la.  724,  90  N.  W.  76.  v.  Thul,  29  Kan.  466,  44  Am.  Rep.  659; 

Michigan:  French  v.  Wilkinson,  93  Ottawa  v.  Gilliland,  63  Kan.  165,  65 

Mich.  322,  53  N.  W.  530  (cannot  show  Pac.  252;  Atchison,  T.  &  S.  F.  Ry.  v. 

several  years  after  the  accident  with-  Palmore,  68  Kan.  545,  75  Pac.  509. 

out  evidence  to  show  how  far  changed).  Kentucky:  Keller  v.  Berry,  121  S.  W. 

Texos.-.  Jackson  tj.  Wells,  13  Tex.  Civ.  1009  (must  be  by  impartial  physician). 

App.  275,  35  S.  W.  628.  Maryland:  United  R.  &  E.  Co.  v. 

1"  Mulhado  v.  Brooklyn  City  R.  R.,  Cloman,  107  Md.  681,  69  Atl.  379. 

30  N.  Y.  370.  Michigan:   Fillingham   v.    Michigan 

'"  Jordan  v.  Bowen,  46  N.  Y.  Super.  United  Rys.,  154  Mich.  233,  117  N.  W. 

Ct.  355.  635  (must  be  by  impartial  physician). 

i»  United  States:  Chicago  &  N.  W. 
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power  to  order  such  an  examination  without  the  plaintiff's 
consent."'  In  no  jurisdiction  will  an  examination  be  ordered 
if  it  would  produce  serious  discomfort  or  injurious  conse- 
quences."* 

§  1310.  Approximate  evidence. 

*  The  application  of  the  rules  which  we  have  thus  examined, 
in  regard  to  the  proof  necessary  to  establish  a  claim  for  damages, 
often  renders  it  difficult,  if  not  impossible,  to  arrive  with  pre- 
cise accuracy  at  the  object  of  the  inquiry.  But  justice  is  after 
all  but  an  approximate  science,  and  its  ends  are  not  to  be  de- 
feated by  a  failure  of  strict  and  mathematical  proof.  The  fol- 
lowing language  of  Mr.  Justice  Story  is  full  of  good  sense,  and 
susceptible  of  frequent  and  wide  application: 

"It  is  said  that  it  is  difficult  and  indeed  impracticable,  to  as- 
certain its  true  and  exact  value,  when  thrown  overboard. 
There  may  be  difficulty,  and  perhaps  an  impossibility,  to  ascer- 
tain its  exact  and  minute  value,  for  we  have  no  means  of  weigh- 


Missouri:  Shamp  v.  Lambert,  142 
Mo.  App.  567,  121  S.  W.  770. 

Wisconsin:  White  v.  Milwaukee  C. 
Ry.,  61  Wis.  536,  21  N.  W.  524,  50 
Am.  Rep.  154. 

1"  Delaware:  Mills  v.  Wilmington 
City  Ry.,  1  Marvel,  269,  40  Atl.  1114. 

lUinms:  Chicago  v.  McNally,  227 
111.  14,  81  N.  E.  23,  affirming  117  111. 
App.  434,  128  111.  App.  375;  Pronske- 
vitch  V.  Chicago  &  A.  Ry.,  232  111.  136, 
83  N.  E.  545  (but  if  plaintiff  submits 
his  body  to  the  jury  for  examination, 
an  examination  by  physicians  may  be 
ordered);  Kellyville  Coal  Co.  v.  More- 
land,  121  111.  App.  410. 

New  York:  At  common  law;  Mc- 
Swyny  v.  Broadway  &  S.  A.  R.  R.,  54 
Hun,  637,  7  N.  Y.  Supp.  456  (but  see 
Walsh  V.  Sayre,  52  How.  Pr.  334);  Cole 
V.  Fall  Brook  Coal  Co.,  87  Hun,  584, 
34  N.  Y.  Supp.  572. 

But  by  Laws  of  1893,  chap.  721,  the 
court  may  grant  the  order  for  an  ex- 
amination as  a  matter  of  discovery. 
Lyon  V.  Manhattan  Ry.,  7  Misc.  401, 


27  N.  Y.  Supp.  966;  Wunsch  v.  Weber, 
29  N.  Y.  Supp.  1100;  Green  v.  Middle- 
sex R.  R.,  10  Misc.  473,  32  N.  Y.  Supp. 
177;  Smith  v.  New  Jersey  &  H.  R.  R.  & 
F.  Co.,  123  App.  Div.  493,  108  N.  Y. 
Supp.  415.  The  examination  will  not 
be  ordered  where  the  object  of  the 
examination  was  not  to  obtain  proper 
discovery  as  to  the  nature  of  the  in- 
jury. Smyth  V.  Lichtenstein,  137  App. 
Div.  335,  122  N.  Y.  Supp.  74. 

Oklahoma:  Kingfisher  v.  Altizer,  13 
Okla.  121,  74  Pac.  107. 

Texas:  St.  Louis  &  S.  W.  Ry.  v. 
Lindsey  (Tex.  Civ.  App.),  81  S.  W.  87; 
International  &  G.  N.  R.  R.  v.  Butcher 
(Tex.  Civ.  App.),  81  S.  W.  819;  San 
Antonio  &  A.  P.  Ry.  v.  Spencer  (Tex. 
Civ.  App.),  119  S.  W.  716.  The  exami- 
nation must  be  by  an  unprejudiced 
physician.  Houston  &  T.  C.  R.  R.  v. 
Berling,  14  Tex.  Civ.  App.  544,  37  S.  W. 
1083. 

>58  Atchison,  T.  &  S.  F.  Ry.  v.  Pal- 
more,  68  Kan.  545,  75  Pac.  509. 
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ing  it  in  scales,  or  fixing  its  positive  price.  But  the  same  diffi- 
culty occurs  in  many  other  cases  of  insurance;  as  in  cases  of 
injuries  to  sails,  or  rigging,  or  spars,  by  tempest,  or  by  cutting 
them  away  in  cases  of  jettison;  and  yet  no  one  doubts  that 
they  must  be  contributed  for  according  to  their  value,  ascer- 
tained by  a  jury,  in  the  exercise  of  a  sound  discretion,  upon 
proper  evidence.  Suppose  that  fruit  is  insured,  and  the  vessel 
has  a  long  passage,  in  which,  by  ordinary  waste  and  decay,  it 
must  suffer  some  deterioration,  and  then  a  storm  occurs,  in 
which  it  suffers  other  positive  damage  and  injury,  or  there  is  a 
jettison  thereof;  how  are  we  to  ascertain  what  diminution  is  to 
be  attributed  to  natural  waste  and  decay,  and  what  to  the  perils 
of  the  seas?  or  what  was  its  true  value  at  the  time  of  the  jetti- 
son? There  can  be  no  positive  and  absolute  certainty.  The 
most  that  can  be  done,  is  to  ascertain,  by  the  exercise  of  a  sound 
judgment,  what,  under  all  the  circumstances,  may  reasonably 
be  attributed  to  one  cause,  and  what  to  the  other.  Absolute 
certainty  in  cases  of  this  sort  is  unattainable.  All  that  we  can 
arrive  at  is  by  an  approximation  thereto ;  and  yet  no  man  ever 
doubted  that  such  a  loss  must  be  paid  for  if  it  is  covered  by  the 
pohcy."  1^'  ** 

§  1310a.  Damage  imported  from  the  circumstances. 

In  some  cases  the  circumstances  themselves  import  dam- 
age, and  no  independent  evidence  of  damage  need  be  offered. 

So  in  actions  against  banks  for  dishonoring  checks,  sub- 
stantial damages  are  recoverable  without  any  proof  of  dam- 
ages if  the  case  is  such  that  imports  damages.  In  the  earlier 
cases  it  was  held  that  while  for  a  refusal  to  pay  money,  as  in 
case  of  a  note,  only  the  money  due  could  be  recovered,  still  if 
the  declaration  showed  plaintiff  to  be  a  trader  and  the  cause  of 
action  was  dishonoring  his  check  or  draft,  he  could  recover 
damages  without  proving  special  damage,  because  the  fact 
that  he  was  a  trader  imported  such  damage.  Now,  it  seems 
to  be  the  doctrine  of  the  American  cases  that  the  act  in  itself 
imports  injury  and  that  special  damages  need  not  be  alleged 
or  proved  in  any  case.^^°    Another  class  of  cases  is  nuisances; 

"'  Rogers  v.  Mechanics'  Ins.  Co.,  1  i»  Georgia:   Atlanta   Nat.    Bank   v. 

Story,  603,  609.  Davis,  96  Ga.  334,  23  S.  E.  190. 
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in  many  cases  of  nuisances  damages  are  given  which  are  inca- 
pable of  any  estimation  by  evidence. ^^^ 

lUinois:  Schaffner  v.  Ehrman,   139  England:  Prehn  v.  Royal  Bank,  L.  R. 

lU.  109,  28  N.  E.  917,  15  L.  R.  A.  135.  5  Ex.  92. 

Pennsylvania:  Patterson  v.   Marine  Ante,  §  171a. 

Nat.  Bank,  130  Pa.  419,  18  Atl.  632.  >"  Van  Fossen  v.  Clark,  113  la.  86, 

Tennessee:  J.  M.  James  Co.  v.  Con-  84    N.    W.    989;    Wood,    Nuisances, 

tinental  Nat.  Bank,  105  Tenn.  1,  58  §866. 
S.  W.  261,  51  L.  R.  A.  255. 
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§  1311.  Relative  power  of  judge  and  jury. 

*  As  the  final  decision  of  every  case  involving  an  issue  of 
fact  is  pronounced  by  the  jury  in  giving  their  verdict,  and  as 
that  verdict  also  expresses  the  amount  of  compensation  which 
the  party  in  fault  is  to  make,  it  is  plain  that,  unless  the  court 
retain  to  itself  some  control  over  the  action  of  the  jury,  their 
power  over  the  subject  of  remuneration  would  be  practically 
unlimited.  We  have,  then,  yet  to  see  what  remedy  is  provided 
if  the  jury  disregard  the  rules  laid  down  for  their  government; 
and  this  necessarily  brings  us  to  a  consideration  of_the  relative 
powers  of  the  judge  and  the  jury. 


§  1312.  Analogies  of  Roman  jurisprudence. 

One  of  the  most  marked  pecuHarities  of  the  Anglo-American 
system  of  jurisprudence,  perhaps  its  most  striking  feature, 
is  that  division  of  power  by  which  the  decision  of  questions 
of  law  is  given  to  the  court,  and  that  of  questions  of  fact  to 
the  jury.  It  is  an  error  to  suppose  that  this  division  is  alto- 
gether peculiar  to  our  system,  or  that  it  is  exclusively  of  EngUsh 
2652 
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origin.  The  recent  labors  of  the  German  scholars,  assisted 
by  the  discovery  of  Gains,  in  1816,  have  disclosed  the  true  nature 
of  the  procedure  by  the  formula  in  the  republican  period  of  the 
Roman  jurisprudence;  and  the  analogies  that  it  furnishes  on 
the  present  branch  of  our  subject  are  too  striking  to  be  over- 
looked. 

The  despotism  of  Augustus  and  his  successors  introduced 
changes  into  the  administration  of  justice  analogous  to  those 
which  it  wrought  in  the  general  framework  of  the  imperial 
government.  Its  peculiar  characteristics  were  centralization 
and  despotism;  it  estabUshed  in  all  branches  of  the  system  a 
gradation  of  ranks,  deriving  their  existence  from  and  dependent 
upon  the  will  of  the  emperor  alone,  and  it  destroyed  every 
vestige  of  popular  action.  The  first  and  most  important  of 
these  changes  in  the  machinery  of  the  law  was  by  abolishing 
the  judices  or  jurors,  to  make  the  judges  absolute  masters 
of  the  whole  cause,  subject  only  to  the  right  of  appeal;  which, 
in  probably  all  cases,  might  carry  the  suitor  before  the  Csesar 
himself;  and  this  led  directly  to  the  adoption  of  written  and 
secret  instead  of  oral  and  pubUc  discussion.  Thus  was  pro- 
duced the  system  which,  in  its  general  outhne,  ruled  continen- 
tal Europe  almost  exclusively  till  the  adoption  of  the  Code 
Napoleon. 

But  the  plan  on  which  justice  was  administered  at  Rome  in 
the  time  of  Cicero,  perhaps  the  most  truly  great  period  of  its 
development,  was  very  different.  The  Romans  during  their 
republican  epoch  were  too  jealous  of  power  to  give  to  the 
judiciary  an  uncontrolled  authority  over  questions  both  of  law 
and  fact.  The  judicial  functions  were  divided,  as  with  us, 
by  an  analogous  and  in  some  cases  by  an  identical  line.  The 
suit  was  instituted  before  a  magistrate,  usually  the  praetor; 
and  the  proceedings  bef  o*re  him  were  termed  in  jure.  Here  the 
cause  of  action  was  stated,  the  defence  set  up,  and  the  issue 
whether  of  law  or  of  fact  formed.  In  other  words,  the  plead- 
ings were  put  in.  To  this  issue  was  then  joined  the  instructions 
proper  for  its  trial,  and  the  issue  and  instructions  together  were 
termed  the  formula.  A  judex  or  referee  was  then  appointed. 
This  was  called^datio  judicis.  The  cause  was  then  turned  over 
to  him;  and  he  decided  the  question  submitted  to  him,  accord- 
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ing  to  the  instructions  contained  in  the  formula.  The  proceed- 
ings before  him  were  termed  in  judicio. 

§  1313.  Formulae. 

The  formula  succeeded  the  old  hgis  actiones,  which,  by  their 
technical  severity,  had  become  odious.  These  forms  were 
abolished,  and  the  formula  introduced,  by  the  Lex  Abulia,  the 
precise  date  of  which  is  uncertain,  but  the  better  opinion  would 
seem  to  be  that  it  was  passed  early  in  the  seventh  century  of 
the  city,  or  not  long  before  the  period  of  Cicero.^ 

The  formulae  were  of  two  kinds,  according  as  they  turned  on 
questions  of  law  or  questions  of  fact,  formulae  in  jus  conceptoe 
and  formulae  in  factum  conceptce.  A  single  instance  of  the 
latter  kind  will  sufficiently  exhibit  their  character:  Judex  esto; 
si  paret  A.  Agerium  apud  N^  Negidium  mensam  argenteam 
deposuisse  eamque  dolo  malo  N.  Negidii  A.  Agerio  redditam 
non  esse,  quanti  ea  res  erit  tantam  pecuniam  judex  N.  Negidium 
A.  Agerio  condemnato;  si  non  paret,  absolve.    Which  may  be 

rendered  thus:  Let  this  cause  be  referred  to .     If  it  shall 

appear  that  A.  Agerius  deposited  a  silver  table  with  N.  Negid- 
ius,  and  that  through  the  fraud  of  the  latter  it  has  not  been 
returned  to  the  owner,  let  the  judge  condemn  N.  Negidius 
to  pay  to  A.  Agerius  its  value.  If  it  shall  not  so  appear,  let 
him  decide  for  the  defendant.  This  is  precisely  such  a  charge 
as  might  be  given  to  a  jury  any  day  in  an  English  or  American 
court. 

There  is  a  passage  in  Cicero,  where,  while  denoimcing  the 
perversion  of  the  administration  of  justice  under  Verres  in 
Sicily,  he  gives  a  very  striking  picture  of  the  uses  and  abuses 
of  this  division  of  the  judicial  functions.^  "No  one,"  he  ex- 
claims, "can  hold  or  recover  his  house,  his  estate,  his  paternal 
property,  if,  when  they  are  sued  for,  a  dishonest  praetor,  from 
whom  there  is  no  appeal,  appoints  any  one  whom  he  pleases 
judge;  or  if  a  profligate  and  worthless  judge  decides  what  the 
praetor  orders;  or  if,  again,  the  praetor  so  frame  the  order 
(formula)  that  not  even  the  wisest  and  best  judge  can  decide 
otherwise.  If,  for  instance,  he  appoints  L.  Octavius  (an  un- 
exceptionable man)  judex  with  the  formula,  if  it  shall  appear 

1  Gaius  by  Heff,  cap.  vii,  p.  23.  « In  Verr.  II,  1.  2,  §  12. 
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that  the  property  in  controversy  belongs  to  P.  Servilius,  order  him 
to  deliver  it  to  Catulus,  is  not  Octavius  forced  to  compel  Servilius 
to  deliver  the  property  to  Catulus,  although  it  do  not  belong 
to  him?"  This  is  precisely  what  might  occur  under  our  pro- 
cedure, if  the  judge  were  corrupt;  and  without  any  corruption, 
it  is  precisely  the  error  which  the  system  of  exceptions  to  the 
charge  is  intended  to  correct. 

The  formula  thus  took  the  place  of  our  charge  to  the  jury. 
As  that  charge  does,  it  stated  hypothetically  the  verdict  or 
judgment  to  be  rendered,  and  gave  the  instructions  according 
to  which  the  issue  should  be  decided.  The  only  material 
difference  is,  that  it  was  in  some  cases  given  before  the  witnesses 
were  heard.  The  state  of  facts  was  therefore  assumed  to 
appear  correctly  in  the  allegations  of  the  parties;  and  the  in- 
structions of  law  arising  on  these  facts  were  given  before  the 
testimony  was  taken.  This  may  now  appear  awkward  and 
inconvenient,  but  does  not  in  principle  differ  from  our  own 
mode. 

§  1314.  Changes  wrought  by  the  empire. 

This  system  was,  as  has  been  already  said,  effaced  by  the 
despotism  of  the  empire.  The  independence  of  such  a  judiciary 
was,  of  course,  hostile  to  that  centraUzation  which  was  the 
essence  of  the  imperial  organization;  the  judices  were  aboUshed, 
and  the  decision  of  the  entire  cause  given  to  the  court  alone. 
This  resulted  in  the  aboUtion  of  all  oral  discussion;  and  such 
was  the  system  in  force  at  the  time  when  the  Institutes  of 
Justinian  condensed  and  embodied  the  Roman  law.  Such, 
too,  was  the  system  which  was  adopted  when  civilization  re- 
sumed its  progress  in  continental  Europe,  and  so  it  remained 
till  the  French  reforms  introduced  the  jury  in  certain  cases. 

§  1315.  Origin  and  development  of  the  Anglo-Saxon  judicial 
procedure. 

In  the  meantime,  however,  in  the  island  inhabited  by  that 
great  people  from  whom  we  derive  our  origin,  a  system  anal- 
ogous to  the  Roman  system  in  its  best  days  had  grown  up; 
a  system  of  unknown  origin,  whether  a  relic  of  Roman,  or  a 
child  of  German  liberty,  it  is  perhaps  impossible  now  to  say 
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but  marked  by  very  peculiar  and  distinct  features,  and  claim- 
ing as  its  chief  merits  two  great  principles,  oral  and  public 
discussion,  and  a  division  of  the  judicial  functions  between 
the  court  and  the  jvu-y.'  ** 

§  1316.  Former  indefinite  separation  between  province  of 
court  and  of  jury. 
*  It  is  very  plain,  from  the  early  records  of  our  jurisprudence, 
imperfect  as  they  are,  that  the  relative  powers  of  the  court  and 
the  jury  were  at  first  very  loosely  defined,  and  that  many  im- 
portant changes  and  modifications  have  been  from  time  to 
time  introduced.  So,  originally,  the  jxu-ors  were  the  witnesses 
themselves,  and  found  their  verdict  on  their  own  knowledge  of 
the  facts.  And  in  a  very  large  class  of  cases,  not  falling  within 
those  in  which  exemplary  damages  may  be  claimed  the  jury 
exercised  an  almost  unlimited  control  over  the  subject  of  re- 
muneration. On  the  other  hand,  the  com-t,  in  many  cases  of 
default  and  demurrer,  took  the  disposition  of  the  facts  of  the 
case  to  themselves,  and  pronounced  the  judgment.  Thus,  it 
was  at  one  time  held  that  the  court  could  dispose  of  the  case  if 
the  plea  were  sent  to  be  tried  in  a  foreign  county,  for  the  jury 
there  had  not  full  knowledge  of  the  fact.*  And  so,  where  the 
court  could  increase-  damages,  it  was  held  they  could  mitigate 
them.*  So,  also,  in  an  early  author,  it  is  said,  that  "though  the 
justices  use  to  award  inquest  of  damages  when  they  give  judg- 
ment by  default,  yet  they  themselves  may  tax  the  damages  if 
they  will."  ^  So,  too,  from  another  early  case,  where  judgment 
was  given  by  default,  it  seems  clear  that  the  judges  originally 

'  Nor  is  the  division  of  power  be-  ensemble  dans  une  longite  alternative  de 

tween  the  magistrate  and  the  judex,  the  lutte  et  de  rapprochement,  jusque  ce  que 

only  important  analogy  between  the  le  temps  ait  ameni  leur  fiisimi  plus  ou 

Roman  and  the  English  systems  of  ju-  mains    complete.  ...     Sa  formule   la 

risprudence.     Two  different  and  dis-  plus  large  et  la  plv^  haute  c'est  le  jus 

tinct  bodies  of  law,  as  distinct  and  dif-  civile  et  I'aequitas,  sans  cesse  opposes  I'un 

ferent  as  common  law  and  equity  with  d  I'autre,  comme  deux  principes  disUncts 

us,  existed  in  the  early  days  of  the  Ro-  et  inegaux.     De-  I'Influence  du  Chris- 

man  system.    La  civilization  Romaine,  tianisme  sur  le  Droit  Civil  des  Romains 

says  Troplong,  s'est  developpee  sous  I'in-  par  M.  Troplong,  oh.  iii. 
fl/uence  de  deux  elemens,   qu'on  pour-         *  1  Rol.  572,  1.  50. 
rait  en  quelgue  sorte  appeler  de  premi&re         '  1  Rol.  572,  1.  25-8;  573,  1.  7. 
et  de  seconde  formation,  et  qui  ont  vecu         '  Viner  Abr.  Dam.  1,  3. 
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might  award  damages  without  the  intervention  of  a  writ  of 
inquiry.^  So,  too,  on  demurrer,  and  in  actions  of  debt,  the  sum 
being  certain,  this  power  seems  to  have  been  exercised  at  a 
much  later  day.* 

The  following  case  shows  the  unsettled  condition  of  the  law 
in  the  respect  we  are  now  considering.  A  motion  being  made 
to  increase  damages,  because  the  jury  had  only  given  twelve 
pence,  whereas  the  plaintiff's  arm  was  broken;  RoUe,  C.  J., 
refused,  because  it  did  not  appear  by  the  declaration  what 
manner  of  maiming  it  was  that  he  received.'  It  was  early 
decided,  however,  that  the  justices  of  Nisi  Prius  could  not  in- 
crease the  damages,^"  nor  the  court  on  the  certificate  of  the 
justices  of  Nisi  Prius."**  The  court,  at  a  comparatively 
early  day,  refused  to  increase  the  damages  on  an  affidavit  of  all 
the  jurors,  that  they  had  thought  the  effect  of  their  verdict 
would  be  to  give  the  plaintiff  more  than  it  did,  when  the  ap- 
plication was  made  "at  a  distance  of  time  after  trial."  ^^ 

In  certain  cases,  however,  the  power  of  the  court  over  the 
verdict  was  allowed.  So,  in  some  instances,  on  bills  of  exchange, 
the  coiu't  assessed  the  damages  without  the  intervention  of  a 
jury.i'  So,  in  case  of  mayhem,  the  courts  exercised  the  power 
of  altering,  and  even  increasing  the  verdict.  Thus,  where  a 
verdict  had  been  found  for  the  plaintiff  of  £150,  and  it  was 
moved  to  increase  the  damages,  Lee,  C.  J.,  said:  "There  is  no 
doubt  but  the  coiu-t  can  increase  the  damages  in  this  case,  even 
upon  view  of  the  party  maimed."  But  they  held  the  £150 
sufficient,  and  discharged  the  rule.^*    By  the  practice  which 

'  So  says  Brooke,  Dam.,  pi.  55.    Le  "  Robinson  v.   Reynolds,   2   Q.   B. 

(fe/.  fist  defaut  el  le  pV  recouer'  dams  a  196;  Clement  v.  Lewis,   3  Br.   &  B. 

iv,  li.  taxe  p.  I'court  et  non  dam.  come  il  297.     So  in  New  York  the  damage 

count,  quod  nota  q.  le  court  mesm,e  taxa  could  be  assessed  by  the  clerk,  on  prom- 

les  Damages.  issory  notes,  bills,  etc.,  but  not  on  the 

'  Bro.,  Dam.,  pi.  56:  Sur  demur,  in  common  counts  nor  unliquidated  de- 

Uy,  le  court  poet  agard  damag  sauns  in-  manda;  and  in  regard  to  this,  several 

quire  de  ceo  per  curiam  qd.  nota.    Vide,  cases    have    been    decided.      Burr    v. 

also  pJ.  59,  68,  194.    See  Sayer  on  Dam-  Waterman,  2  Cow.  36,  n.;  Golden  v. 

ages,  ch.  xx,  105;  Holdipp  v.  Otway,  2  Knickerbacker,  2  Cow.  31;  Rogers  v. 

Sand.  102;  21  Car.  2,  Sayer,  107.  Coleman,   3  Cow.   62;  Beard  v.  Van 

'  Jervis  v.  Lucas,  Style,  345.  Wickle,  3  Cow.  335;  Seeber  v.  Yates,  6 

i»  1  Rol.  573,  1.  30.  Cow.  40. 

"  1  Rol.  572,  1.  20.  "  Brown  v.  Seymour,  1  Wils.  5. 

"  Jackson  v.  Williamson,  2  T.  R.  281. 
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prevailed  for  a  time,  the  court,  in  actions  for  injuries  to  the 
person,  itself  often  took  a  view  of  the  injury,  and  thereupon 
increased  or  mitigated  the  damages  found  by  the  jury  accord- 
ing to  its  judgment. ^^  So  where  in  such  a  case  a  jury  gave 
twenty  marks  damages,  on  a  view  in  court,  and  information 
of  the  surgeons  present,  the  court  increased  the  damages,  be- 
cause the  party  lost  the  use  of  his  arm.^^  And  as  lately  as 
1856,  an  appeal  from  the  decision  of  the  circuit  judge  denying  a 
motion  to  increase  the  damages  super  visum  vulneris  was 
formally  argued  before  the  South  Carolina  Court  of  Appeals, 
in  an  action  of  trespass  vi  ei  armis,  where  the  jury  had  awarded 
the  moderate  sum  of  $30  for  a  mayhem,  whereby  one  of  the 
plaintiff's  eyes  and  his  right  thumb  were  destroyed.  The 
court  held  that  the  old  common-law  practice,  on  which,  the 
motion  was  founded,  had  been  abrogated  by  disuse.  The  rule 
gradually  developed  was  now  long  established,  that  in  all  cases 
sounding  in  damages,  these  damages  are  to  be  assessed  by  a 
jury  under  the  direction  of  the  court,  and  not  by  the  court 
independently  of  the  jury."  *  But  the  fluctuations  and  os- 
cillations of  the  system  have  been  gradually  corrected  and 
brought  under  fixed  rules.  The  progress  of  time  and  the  ac- 
cumulation of  experience  enable  us  now  to  draw  the  lines  of 
demarcation  with  great  clearness,  and  the  complication  of 
the  machinery  disappears  when  carefully  examined. 

§  1317.  Present  separation  of  functions. 

The  first  leading  proposition  on  which  the  whole  structure 
of  our  system  depends  is,  that  the  court  decides  all  questions 
of  law.  Statutes  are  expounded,  contracts  interpreted,  writ- 
ten instruments  construed,  evidence  admitted  or  excluded, 
by  the  court  and  by  the  court  alone.**  And  it  necessarily 
follows  from  this,  that  if  the,  jury  disregard  the  instructions 
of  the  court  on  any  question  of  law,  their  verdict  will  be  set 
aside.  It  is  by  the  exercise  of  this  power  alone  that  the  control 
of  the  com-t  over  questions  of  law  can  be  preserved.    The 

1*  See  the  cases  collected  in  RoUe's  "  McCoy   v.  Lemon,   11   Rich.   L. 

Abr.,  pp.  571,  572;  also,  Broske,  Dam.  165. 

49,  86,  87.  •»  U.  S.  v.  Hodge,  6  How.  279,  12  L. 

'*  Freeman  v.  Trevers,  1  Rol.  Abr.  ed.  437. 
572. 
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correlative  proposition  to  this  is,  that  the  jury  decides  all 
questions  of  fact.  Where  the  facts  are  admitted,  the  rights  of 
the  parties  must  depend  on  a  pure  question  of  law,  and  they 
are,  of  course,  under  the  control  of  the  court;  but  the  instant 
that  an  issue  of  fact  is  presented,  the  decision  of  the  cause 
passes  from  the  court  to  the  jury.  The  rule  giving  the  jury 
the  decision  of  all  questions  of  fact,  if  no  exception  were  ad- 
mitted, would,  as  has  been  said,  effectually  make  the  jury 
masters  of  the  whole  matter  in  controversy.  Various  modi- 
fications have,  therefore,  been  introduced  to  it,**  as  for  instance 
that  the  discretion  of  the  jury  must  be  based  upon  facts  and 
circumstances  proved  in  the  case,^^  and  in  some  cases  the  rule 
is  changed  by  statutory  enactment.  Thus,  the  Revised 
Statutes  of  Indiana  have  abrogated  the  common-law  rule, 
that,  in  an  action  of  tort,  the  court  cannot  assess  the  damages. 
Under  that  provision  the  right  to  a  jury  trial  of  the  question 
of  damages  is  waived  by  not  appearing.^"  And,  in  Louisiana, 
the  Supreme  Court  have  power  to  increase  the  damage  on 
appeal.^i  And  it  is  well  settled  that  provisions  of  law  provid- 
ing for  the  ascertainment  of  damages  without  the  intervention 
of  a  jury,  in  the  case  of  the  taking  of  land  under  the  right  of 
eminent  domain,  do  not  violate  the  constitutional  requirement 
of  trial  by  jury.^^ 

§  1318.  Exemplary  damages— Aggravation  and  mitigation. 

We  have  already  seen  ^'  that  the  allowance  and  amount 
of  exemplary  damages  is  a  question  for  the  jury.  The  court 
has,  as  in  every  case  involving  the  determination  of  questions 
of  fact,  the  right  to  instruct  the  jury  that  there  is  no  evidence 
to  justify  them  in  allowing  exemplary  damages,  and  it  is  error 
to  submit  the  question  of  exemplary  damages  to  the  jury  if 
there  is  no  such  evidence;  ^^  and  the  court  has  the  power  in 
this,  as  in  any  other  case,  of  setting  aside  the  verdict  as  exces- 

"laeger  v.  Metcalf,   11  Ariz.  283,  New  York:  Beekman  v.  Saratoga  & 

94  Pac.  1094.  S.  R.  R.,  3  Pai.  45. 

»  Langdon  v.  Bullock,  8  Ind.  341.  See  McDuffee  v.  Fellows,  157  Mich. 

21  DonneU  v.  Sandford,  11  La.  Ann.  664,  122  N.  W.  276. 

645.  "  §§  387,  388. 

'^  United  States:  Bonaparte  v.  Cam-  ^*  Lexington  Ry.  v.  Fain,  80  S.  W. 

den  &  A.  R.  R.,  1  Bald.  205.  463,  25  Ky.  L.  Rep.  2243. 


2660  COURT  AND  JURY  §§  1318a,  1319 

sive.^^  But  if  there  is  any  evidence  which  would  justify  the 
jury  in  allowing  exemplary  damages,  the  question  whether 
such  damages  shall  be  allowed,  and  if  so,  what  the  amount  of 
them  shall  be,  is  entirely  for  the  jury,  and  a  direction  that  they 
shall  give  exemplary  damages  is  erroneous.^® 

Upon  the  same  principle  the  amount  of  weight  to  be  allowed 
evidence  in  mitigation  or  aggravation  is  entirely  for  the  jury; 
and  it  would  seem  that  the  question  whether  certain  evidence 
tends  to  mitigate  or  aggravate  damages  is  one  of  fact  for  the 
jury."  It  has,  however,  been  said  in  Missouri  ^*  that  "what 
circumstances  will  mitigate  or  aggravate  a  wrong  done,  is  a 
question  of  law,  and  if  any  such  circumstances  exist,  they  should 
be  pointed  out  by  the  court. 

§  1318a.  Double  and  treble  damages. 

Where  a  plaintiff  is  entitled  to  double  or  treble  damages  it  is 
immaterial  whether  the  jury  find  actual  damages  and  they  are 
multiplied  by  the  court,  or  the  jury  themselves  find  the  multi- 
ple amount.  ^^  In  New  York  it  has  been  held  that  when  the 
plaintiff  is  entitled  to  recover  treble  damages  unless  it  appears 
from  the  record  that  the  verdict  is  for  single  damages,  it  will 
be  presumed  that  the  treble  value  was  found.  ^^ 

§  1319.  Modifications— Setting  aside  verdict. 

*  In  the  first  place,  a  verdict  may  be  set  aside  because  it  is 
against  the  weight  of  testimony.  This  power  is,  however,  very 
sparingly  exercised;  and  on  mere  questions  of  fact  the  court 
always  interferes  with  great  hesitation  and  reluctance.  So,  a 
verdict  will  not  be  disturbed  merely  because  it  appears  that 

=">  §  388.  Nm-th  Carolina:  Blow  v.  Joyner,  72 

=«  Neeb  v.  Hope,   111  Pa.   145;  see  S.  E.  319. 

§  387.  2'  See  §  52. 

Therefore  a  verdict  cannot  be  set  '^  Rains  v.  St.  Louis,  I.  M.  &  S.  Ry., 

aside  because  the  jury  failed  to  include  71  Mo.  164,  36  Am.  Rep.  459. 

exemplary  damages.  29  Colorado:  Richards  v.  Sanderaon, 

New  York:  Rockefeller  v.  Lamora,  39  Colo.  270,  89  Pac.  769. 

106  App.  Div.  345,  94  N.  Y.  Supp.  549.  Smdh    Dakota:    Jensen     v.     South 

Tennessee:  Simpson  v.  Markwood,  6  Dakota  Cent.  Ry.,  25  S.  D.  406,  127 

Baxt.  340.  N.  W.  650. 

And  the  amount  must  be  left  entirely  Ante,  §  930a. 

to  the  jury.  ^  Prignitz  v.   McTieman,   18  Misc. 

Georgia:  Selman  v.  Barnett,  4  Ga.  651,  43  N.  Y.  Supp.  974. 
App.  375,  61  S.  E,  501. 


§  1320         INSTRUCTIONS   ON   QUESTIONS   OF  DAMAGES  2661 

the  jury  have  reasoned  incorrectly.  In  a  case  in  the  EngUsh 
Common  Pleas,  Maule,  J.,  said:  "We  are  not,  however,  to  set 
aside  a  verdict  because  the  jury,  one  or  all  of  them,  may  have 
reasoned  inconclusively.  If  such  a  doctrine  were  to  prevail, 
scarcely  any  verdict  would  stand.  The  trial  by  jury  is  not 
founded  upon  a  supposition  so  absurd,  as  that  the  whole  twelve 
will  reason  infallibly  from  the  premises  to  the  conclusion." 

So,  again,  where  a  judge  who  tries  a  cause  in  trespass  rec- 
ommends a  verdict  for  nominal  damages,  but  the  jury  give 
substantial  damages  (£5),  such  a  verdict  will  not  be  set  aside 
as  perverse. '1  And  this  rule  has  been  repeatedly  affirmed  in 
this  country.  So,  in  Mississippi,  it  has  been  decided  that  a 
verdict  will  always  be  permitted  to  stand,  unless  it  is  opposed 
by  a  decided  preponderance  of  the  evidence,  or  is  based  on  no 
evidence  whatever;  ^^  and,  in  Texas,  that  the  verdict  of  a  jury 
founded  on  conflicting  testimony  will  not  be  set  aside,  unless 
it  be  very  apparent  that  they  decided  wrongly. '' 

§  1320."  Instructions  on  questions  of  damages. 

The  jury  should  have  such  guidance  from  the  court,  in  the 
form  of  instructions  on  the  law  of  damages  apphcable  to  the 
facts  shown  as  will  enable  them  to  understand  and  act  upon 
the  evidence.'*  And  the  instructions  should  state  the  law  in 
sufficient  detail,  and  not,  by  too  general  a  charge,  give  the  jury 
a  "roving  commission"  to  find  such  damages  as  they  please.'^ 

■^  For  §  1320  of  the  eighth  .edition  see  Illinois:  Haisler  v,  Hayden,  124  Dl. 

§  1325.  App.  264. 

'•  Chilvers  v.  Greaves,  5  Man.  &  Gr.  Indiana:  Monongahela  R.  C.  C.  & 

578.  C.  Co.  V.  Hardsaw,  169  Ind.  147,  81 

»2  acely  V.  State  of  Mississippi,  13  N.  E.  492;  Knoefel  v.  Atkins  (Ind.),  81 

Sm.  &  M.  202.  N.  E.   601;   Chicago  &  E.  R.  R.  v. 

8»  Perry  v.  Robinson,  2  Tex.  400.  Fretz,  173  Ind.  519,  90  N.  E.  76. 

"  Missouri:  Howes  v.  Kansas  City  Kentucky:  Lexington  Ry.  v.  Herring, 

S.   Y.    Co.,    103  Mo.    60,    15   S.    W.  97  S.  W.  1127,  30  Ky.  L.  Rep.  269; 

751.  Louisville  &  N.  R.  R.  v.  Farris^,  100  S. 

Nebraska:  Hoover  v.  Haynes,  65  Neb.  W.  870,  30  Ky.  Law  Rep.  1193. 

557,  93  N.  W.  732.  Mississippi:  Carbolineum  W.  P.  & 

Pennsylvania:  Pauza  v.  Lehigh  V.  C.  M.  Co.  v.  Meyer,  76  Miss.  586,  25  So. 

Co.,  231  Pa.  577,  80  Atl.  1126.  297. 

Texas:  Lyon  v.  Bedgood  (Tex.  Civ.  Missouri:  Camp  v.  Wabash  R.  R.,  94 

App.),  117  S.  W.  897.  Mo.  App.  272,  68  S.  W.  96. 

''  Alabama:  Southern  Ry.  v.  Cooh-  New  York:  Rhodes  v.  Union  Ry.,  52 

ran,  149  Ala.  673,  42  So.  100.  Misc.  501,  102  N.  Y.  Supp.  510. 
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If  no  assistance  is  given  to  the  jury  by  the  court,  the  verdict 
cannot  be  upheld;^*  though  in  a  few  cases  it  is  said  that  if  the 
losing  party  takes  no  exception  to  the  lack  of  a  definite  charge 
he  cannot  complain  of  it  after  the  verdict."  Where  a  correct 
charge  has  been  given,  it  is  not  error  to  refuse  additional  in- 
structions.'^ 

A  charge  which  is  not  based  on  evidence  is  misleading  and 
erroneous;  '^  so  is  a  charge  which  properly  and  fairly  under- 
stood, permits  the  jury  to  give  double  damages.** 


§  1321."  Effect  of  erroneous  instructions. 

An  erroneous  instruction  cannot  be  alleged  as  ground  for  a 
new  trial  by  a  party  who  asked  for  it,  *^  or  where  it  was  erro- 
neous because  based  on  facts  erroneously  accepted  as  true. 


Wisconsin:  Guinard  v.  Knapp,  Stout 
&  Co.,  95  Wis.  482,  70  N.  W.  671. 

In  Pittsburgh,  C,  C.  &  St.  L.  Ry.  v. 
Collins  (Ind.),  80  N.  E.  415,  the  in- 
structions were  held  sufficiently  pre- 
cise. 

"  For  §  1321  of  the  eighth  edition 
see  §  1326. 

^^  New  York:  Barr  v.  Schefer,  118 
App.  Div.  834,  103  N.  Y.  Supp.  733. 

Tennessee:  Citizens'  St.  R.  R.  v. 
Burke,  98  Tenn.  650,  40  S.  W.  1085. 

"  United  States:  United  States  Smelt- 
ing Co.  V.  Parry,  166  Fed.  407,  92  C.  C. 
A.  159. 

Missouri:  Wheeler  v.  Bowles,  163 
Mo.  398,  63  S.  W.  675. 

Texas:  Galveston  H.  &  S.  A.  Ry.  v. 
Parish,  45  Tex.  Civ.  App.  493,  100  S. 
W.  1175. 

^'Colorado:  Denver  C.  T.  Co.  v. 
Hills,  50  Colo.  328,  116  Pac.  125. 

Kentucky:  Exchange  Bank  v.  Gaits- 
kill,  37  S.  W.  160,  18  Ky.  L.  Rep.  532. 

Texas:  Lyon  v.  Bedgood  (Tex.  Civ. 
App.),  117  S.  W.  897. 

"  Iowa:  O'Connor  v.  Chicago,  R.  I. 
&  P.  Ry.,  144  la.  289,  122  N.  W.  947. 

New  York:  Clarke  v.  Westcott,  37 
N.  Y.  Supp.  1111;  Gilbertson  v.  Forty- 
second  St.  M.  &  S.  N.  A.  Ry.,  43  N.  Y. 
Supp.  782,  14  App.  Div.  294;  Cam- 


paretti  v.  Union  Ry.,  95  App.  Div.  66, 
88  N.  Y.  Supp.  425. 

*"  Georgia:  Southern  Ry.  v.  Jordan, 
129  Ga.  665,  59  S.  E.  802. 

Kentucky:  Doerhoefer  v.  Shew- 
maker,  123  Ky.  646,  97  S.  W.  7. 

Missouri:  Westervelt  v.  St.  Louis 
Transit  Co.,  222  Mo.  325,  121  S.  W. 
114  (semble). 

Texas:  Texas  Cent.  Ry.  v.  Brock,  88 
Tex.  310,  31  S.  W.  500. 

Washington:  Simons  v.  Cissna,  52 
Wash.  115,  100  Pac.  200. 

The  courts  in  Texas  are  marvellously 
acute  in  finding  that  the  charge  per- 
mitted the  allowance  of  double  dam- 
ages. Ft.  Worth  &  R.  G.  Ry.  v.  Morris, 
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N.  R.  R.  V.  Hood,  55  Tex.  Civ.  App. 
334,  118  S.  W.  1119. 

"Andrews  v.  Chicago,  M.  &  S.  P. 
Ry.,  86  la.  677,  53  N.  W.  399. 
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during  the  trial,  by  both  parties;.  *^  nor  will  a  verdict  be  set 
aside  for  an  erroneous  instruction  which  cannot  have  preju- 
diced the  petitioner/'  or  when  the  error  related  to  a  separable 
item  of  damage  which  can  be  deducted  from  the  judgment/^ 
But  in  general  a  verdict  based  on  an  erroneous  charge  will 
be  set  aside,  no  matter  how  reasonable  in  itself,  or  how  cor- 
rect other  portions  of  the  charge  may  have  been.*^  By  the 
better  view,  if  the  error  affects  the  amount  of  damages  only  a 
new  trial  should  be  confined  to  the  question  of  damages.^" 


§  1322."  Power  of  jury  to  act  without  evidence  of  damages. 

Even  in  assessing  non-pecuniary  damages,  such  as  compen- 
sation for  pain  and  suffering,  the  jury  must  be  guided  by  the 
evidence,  and  cannot  go  counter  to  it  in  finding  their  verdict.*^ 

But  in  such  cases  the  evidence  cannot  definitely  fix  the 
damages,  and  wherever  the  evidence  leaves  the  amount  of 
damages  indefinite,  because  of  the  nature  of  the  case,  it  is  the 
duty  of  the  jury  to  find  the  amount  by  the  use  of  their  judg- 
ment and  general  knowledge.^ 


'^  For  §  1322  of  the  eighth  edition, 
see  §§  1329,  1330. 
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§  1323.  Wrong  measure  of  damages  adopted  by  jury. 

Where  the  verdict  is  evidently  based  upon  an  erroneous 
measure  of  damages,  the  court  will  not  hesitate  to  set  it  aside.  *^ 
And  so  where  interest  was  not  recoverable,  the  court  directed 
it  to  be  remitted.*"  And  where  a  vaUd  counter-claim  was  over- 
looked in  estimating  damages  for  the  plaintiff,  the  verdict 
was  not  allowed  to  stand.  ^^  Where  no  damages  are  proved, 
and  the  case  does  not  admit  of  exemplary  damages,  a  verdict 
for  anything  more  than  a  nominal  sum  will  not  be  sustained.*^ 
And  where  exemplary  damages  have  been  improperly  allowed 
by  the  jury,  and  the  verdict  exceeds  the  amount  of  actual 
damages,  the  coiu-t  will  interfere.*' 

Where  the  loss  was  entirely  pecuniary,  and  the  damages 
are  much  greater  or  less  than  the  amount  proved  to  be  the 
plaintiff's  loss,  the  verdict  will  be  set  aside.**  Where  the  jiu-y 
is  known  to  have  included  in  the  verdict  an  improper  item  of 
damage,  the  verdict  wiU  not  be  set  aside  if  it  can  be  cured  by 
the  plaintiff  remitting  the  excess.**    But  if  it  is  impossible 


(death);  Femstein  v.  Jacobs,  15  Misc. 
474,  37  N.  Y.  Supp.  345  (loss  of  sup- 
port); Horowitz  V.  Hamburg  A.  P.  Co., 
41  N.  Y.  Supp.  54, 18  Misc.  24  (whether 
injury  permanent). 

See  ante,  §  170a. 
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to  determine  how  the  jury  made  up  their  verdict,  so  as  to  cor- 
rect the  error,  the  verdict  must  be  set  aside/^  In  Georgia 
the  court  will,  it  is  said,  set  aside  a  verdict  if,  in  its  opinion, 
there  is  not  evidence  from  which  the  jury  can  ascertain  the 
amount  of  damage.^' 

§  1324."  Modes  of  computing  damages  allowed  the  jury. 

A  question  has  presented  itself  as  to  the  mode  in  which  the 
jury  may  arrive  at  the  quantum  of  damages  in  cases  where 
they  are  greatly  divided  on  the  question  of  amount.  The 
jury  cannot  abdicate  its  functions  and  decide  the  amount  by 
chance.  So,  in  the  old  case  of  MelUsh  v.  Arnold  ^*  a  new  trial 
was  granted,  "because  the  jury  threw  up  cross  or  pile,  whether 
they  should  give  the  plaintiff  three  hundred  pounds  or  five  hun- 
dred pounds  damages,  and  the  chance  of  five  hundred  pounds 
came  up." 

*  It  has  been  decided  that  if  they  agree  beforehand,  that 
each  juror  shall  mark  the  sum  to  which  he  conceives  the  plain- 
tiff entitled,  and  that  the  total  of  these  amounts  divided  in 
twelve  (the  number  of  jurors)  shall  be  the  verdict,  the  whole 
proceedings  will  be  void,  and  a  new  trial  will  be  ordered,  for 
the  reason  that  the  whole  thing  is  a  mere  matter  of  chance.^' 
So,  in  New  York,  it  has  been  decided  that  the  jury  will  not  be 
allowed  to  arrive  at  a  verdict  by  each  of  the  jurors  marking 
down  a  particular  sum,  apd  then  dividing  the  whole  amount 
by  the  number  of  jurors;  and  on  assignment  of  error  in  fact, 
the  judgment  for  this  cause  will  be  reversed.^"    So,  in  England, 

New  Hampshire:  Sanborn  i/.  Emer-  ^^  Smith  v.  Dukes,  5  Minn.  373. 
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"  For  §  1324  of  the  eighth  edition, 
see  §  1327. 
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the  court  will  not  permit  the  jury  to  arrive  at  a  verdict  by- 
splitting  a  difference.'!  But  if  the  same  course  be  taken  in 
order  to  ascertain  with  more  accuracy  how  the  jury  stands, 
the  rule  is  different;  and  it  has  been  held  not  improper  for  them 
to  arrive  at  their  verdict  by  each  marking  a  sum  and  dividing 
it  by  twelve,  provided  they  do  not  previously  bind  themselves 
to  adhere  to  the  result  of  the  arithmetical  computation.^^  ** 
It  is,  of  course,  error  to  charge  the  jury  that  this  course  may 
be  pm-sued."'  In  Boynton  v.  Trumbull**  the  jury  agreed 
among  themselves  to  give  a  verdict  for  half  the  aggregate 
of  the  lowest  and  highest  sums  allowed  by  them  individually, 
and  the  verdict  was  consequently  set  aside.  It  seems  to  be 
improper,  if  witnesses  differ  as  to  value,  to  charge  the  jury  that 
an  average  of  the  estimates  may  be  taken.*^  The  evidence  of 
a  member  of  the  jury  will  not  be  received  to  impeach  the  ver- 
dict.«« 
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§  1325."  Power  of  court  to  set  aside  verdicts. 

The  court  holds  itself  at  liberty  to  set  aside  verdicts  and 
grant  new  trials  even  in  that  class  of  cases  where  there  is  no 
fixed  legal  rule  of  compensation,  whenever  the  damages  are  so 


'  For  §  1325  of  the  eighth  edition  see  §  1328. 
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excessive  as  to  create  the  belief  that  the  jury  have  been  misled 
either  by  passion,  prejudice,  or  ignorance.  But  this  power  is 
never  used  except  in  a  clear  case.  So,  in  an  action  for  malicious 
indictment  of  the  plaintiff  for  perjury,  where  a  verdict  of  £400 
was  obtained,  on  a  rule  for  new  trial  it  was  insisted  that  the 
verdict  was  excessive.  But  it  was  refused,  and  Lord  Mans- 
field said:  "New  trials  are  not  to  be  granted  in  this  class  of 
cases  without  very  strong  grounds  indeed,  and  such  as  carry 
internal  evidence  of  intemperance  in  the  minds  of  the  jury."' 

The  doctrine  has  been  repeatedly  affirmed  in  early  cases  in 
this  country.  So  Mr.  Justice  Story  decided  that  in  cases 
of  tort  the  verdict  will  not  be  disturbed  unless  it  is  so  excessive 
and  outrageous  with  reference  to  all  the  circumstances  of  the 
case,  as  to  demonstrate  that  the  jury  have  acted  against  the 
rules  of  law,  or  have  suffered  their  passions,  their  prejudices,  or 
their  perverse  disregard  of  justice  to  mislead  them.^  So,  again, 
the  same  sagacious  judge  said:  "A  court  of  law  will  not  set 
aside  a  verdict  upon  the  ground  of  excessive  damages,  unless  in 
a  clear  case  where  the  jury  have  acted  upon  a  gross  mistake  of 
facts,  or  have  been  governed  by  some  improper  influence  or 
bias,  or  have  disregarded  the  law."  '  Again,  in  another  case, 
Mr.  Justice  Story  said : 

"The  damages  are  certainly  higher  than  what,  had  I  sitten 
on  the  jury,  I  should  have  been  disposed  to  give;  and  I  should 
now  be  better  satisfied  if  the  amount  had  been  less.*  ...  It 
is  one  thing  for  a  court  to  administer  its  own  measm-e  of  dam- 
ages in  a  case  properly  before  it,  and  quite  another  thing  to  set 
aside  the  verdict  of  a  jury,  merely  because  it  exceeds  that  meas- 
ure. The  court,  in  setting  aside  a  verdict  for  excessive  dam- 
ages, should  clearly  see  that  they  are  excessive;  that  there  has 
been  a  gross  error;  that  there  has  been  a  mistake  of  the  prin- 
ciples upon  which  the  damages  have  been  estimated;  or  some 
improper  motives,  or  feelings,  or  bias,  which  have  influenced 
the  minds  of  the  jury.  .  .  .  Upon  a  mere  matter  of  damages, 
where  different  minds  might,  and  probably  would,  arrive  at 

'  Gilbert  v.  Burtenshaw,  Cowper,  230.  *  Much  the  same  language  was  used 

^  Whipple  V.   Cumberland  Manuf'g  by  the  court  in  Harris  v.  Louisville,  N. 

Co.,  2  Story,  661.  O.  &  T.  Ry.,  35  Fed.  116. 
'  Wiggin  V.  Coffin,  3  Story,  1. 
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different  results,  and  nothing,  inconsistent  with  an  honest 
exercise  of  judgment,  appears,  I,  for  one,  should  be  disposed  to 
leave  the  verdict  as  the  jury  found  it."  * 

So,  in  New  Jersey,  too,  it  has  been  declared  that  the  court, 
in  actions  of  trespass  for  personal  torts,  where  damages  can  be 
gauged  by  no  fixed  standard,  but  necessarily  rest  in  the  sound 
discretion  of  the  jury,  interferes  with  a  verdict  on  the  mere 
ground  of  excessive  damages  with  reluctance,  and  never  except 
in  a  clear  case.*  And  it  has  been  said  that  although  it  is  con- 
ceded that  the  courts  have  the  power  of  granting  a  new  trial  in 
cases  of  crim.  con.,  still  it  seems  that  the  power  has  never  been 
exercised.^  Even  in  cases  where  rules  of  law  have  been  disre- 
garded, or  where  for  any  reason  the  verdict  cannot  be  supported, 
the  power  of  the  court  to  set  aside  the  decision  of  the  jury  will 
not  be  exercised  without  regard  to  the  justice  of  the  case.  So, 
where  a  verdict  was  obtained  for  principal  and  interest,  as  to 
which  latter  the  defendant  was  clearly  liable,  but  there  being 
no  count  adapted  to  it,  the  verdict  was  not  strictly  regular,  the 
court  nevertheless  refused  to  set  it  aside,  saying:  "In  motions 
for  new  trial,  the  court  may  fairly  endeavor  to  do  that  which 
advances  the  justice  of  the  cause,  and  by  refusing  this  rule  we 
only  save  the  defendant  from  paying  with  the  tremendous 
interest  of  accumulated  costs,  what  he  is  in  justice  bound  to 
pay  at  once."  '  A  case  in  the  EngUsh  Court  of  Exchequer 
illustrates  the  jury's  command  of  the  damages,  where  no  rule 
of  law  is  violated.  The  plaintiff,  who  claimed  special  damage 
from  a  carrier  for  non-delivery  of  goods,  had  sold  them  for  as 
much  as  he  could  have  obtained  if  there  had  been  no  delay, 
and  the  defendant  paid  into  court  £10,  which  the  court  con- 
sidered ample  to  cover  the  expense  of  a  journey  he  had  taken 
to  look  after  the  goods,  and  all  his  actual  damages.  The  jury 
having  found  a  verdict  for  £5  more  than  had  been  paid  in,  a 
motion  was  made  to  set  it  aside  as  perverse.  (The  damages 
being  under  £20,  the  motion  could  not,  under  the  EngUsh  prac- 
tice, be  entertained  on  the  ground  that  they  were  excessive.) 
The  court,  although  considering  the  amount  decreed  clearly 

'  Thurston  v.  Martin,  5  Mason,  497,  '  Duberley  v.  Gunning,  4  T.  R.  651; 

499.  Smith  v.  Masten,  15  Wend.  270. 

•  Berry  v.  Vreeland,  21  N.  J,  L,  183.  '  Harrison  v.  Allen,  2  Bing.  4. 
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too  large,  reluctantly  refused  to  disturb  the  verdict,  as  the 
question  whether  the  amount  paid  into  court  was  a  sufficient 
compensation  for  the  plaintiff's  pecuniary  loss  had  been  prop- 
erly left  to  the  jury,  and  the  verdict  was  not  contrary  to  any 
direction  of  the  judge  at  Nisi  Prius.'  "I  doubt  much,"  says 
Mr.  Justice  Jackson,  in  delivering  an  opinion  in  the  Court  of 
the  Irish  Exchequer  Chamber,  "whether  in  any  case  sounding 
in  damages,  for  an  acknowledged  breach  of  covenant,  the  judge 
ought  to  take  it  upon  himself  to  direct  a  verdict  for  nominal 
damages."  ^^ 

The  same  ground  was  taken  in  City  of  Ottawa  v.  Sweely,'^ 
another  action  for  personal  injuries,  and  the  court  said:  "It 
must  not  be  supposed,  however,  that  verdicts  in  cases  of  torts 
are  beyond  control;  but  they  should  stand,  unless  they  are 
grossly  erroneous,  or  there  is  a  palpable  misconception  of  the 
testimony,  or  they  are  the  result  plainly  of  passion  or  prejudice." 
In  cases  where  exemplary  damages  are  allowable,  verdicts  are 
rarely  set  aside.  The  obvious  reason  for  this  custom  is  that  it 
is  not  easy  to  decide  that  such  a  verdict  is  so  large  as  to  be 
against  evidence.  It  is  only  in  extraordinary  cases  that  the 
court  will  act.i^  And  so,  in  Walker  v.  Erie  Railway,"  an  action 
to  recover  damages  for  personal  injuries,  a  motion  to  set  aside  a 
verdict  for  120,000  was  denied,  Daniels,  J.,  saying:  "The  rule 
so  carefully  maintained  and  guarded  in  actions  upon  contracts, 
and  for  tortious  injuries  to  property,  is  incapable  of  being  ap- 
plied where  the  injury  is  to  the  person;  for  those  injuries  are 
without  precise  pecuniary  measure.    The  law  has,  accordingly, 

9  Adams  v.  Midland  R.  R.,  31  L.  J.  Maher  v.  Central  Park,  N.  &  E.  R.  R. 
(N.  S.)  Ex.  35.    See,  as  to  the  bound-  R.,  67  N.  Y.  52.     Unless  the  excess 
ary  between  the  power  of  the  covirt  and  arises  from  error  in  the  judge's  charge, 
that  of  the  jury  on  this  subject,  Smith  Mechanics'  &  T.  Bk.  v.  Farmers'  &  M. 
V.  Symonds,  1  L.  T.  R.  (N.  S.)  299,  Nat.  Bk.,  60  N.  Y.  40;  Starbird  v.  Bar- 
where  the  construction  of  a  document  rows,  62  N.  Y.  615. 
was  left  to  the  jury.     In  California,  it  '°  Strong  v.  Kean,  13  Ir.  L.  R.  93. 
is  doubtful  whether  the  courts  of  first  "  65  111.  434,  436. 
instance  have  power  to  interfere  when  "  Illinois:  Chicago  &  Alton  R.  R.  v. 
verdicts  are  excessive.    Payne  v.  Pacific  Wilson,  63  111.  167;  Singer  Manf .  Co.  v. 
Mail  Steamship  Co.,   1  Cal.  33.     In  Holdfodt,  86  111.  455. 
New  York,  the  Court  of  Appeals  can-  Texas:  Barnette  v.  Hicks,  6  Tex.  352; 
not  review  the  question  of  excessive  McGehee  v.  Shafer,  9  Tex.  20. 
damages.    Metcalf  v.  Baker,  57  N.  Y.  "  63  Barb.  260,  267. 
662;  Starbird  v.  Barrows,  62  N.  Y.  615; 
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in  this  class  of  cases,  cominitted  the  determination  of  the 
amount  of  damages  to  be  awarded  to  the  experience  and  good 
sense  of  jurors.  And  where  the  verdict  rendered  by  them  may 
reasonably  be  presumed  to  have  resulted  from  an  honest  and 
intelligent  exercise  of  judgment  upon  their  part,  the  policy  of 
the  coiu-t  is,  and-  necessarily  must  be,  not  to  interfere  with 
their  conclusion."  So  where  in  an  action  against  a  railroad 
company  by  a  farmer  for  the  death  of  his  wife,  who  had  been 
thrown  out  of  his  market  wagon  and  killed  through  collision 
with  the  defendant's  train,  although  the  wagon  had  descended 
to  the  point  of  collision  down  a  gradual  slope  for  more  than  a 
quarter  of  a  mile,  in  plain  view  of  the  railroad,  upon  which  the 
train  could  have  been  seen  coming  at  a  great  distance,  and  the 
court  considered  that  there  was  not  a  doubt  that  the  evil 
happened  from  either  the  plaintiff's  misfortune  or  fault,  for 
neither  of  which  was  the  company  Uable;  yet  as  the  case  had 
been  given  to  the  jury  without  any  error  in  law,  they  felt 
themselves  compelled  to  affirm  a  judgment  on  a  verdict  of 
$9,150  for  the  plaintiff."  The  discretion  of  the  court  may  also 
be  governed,  to  a  limited  extent,  by  previous  decisions  in  other 
cases.  ^*  This  practice  cannot,  however,  be  considered  as  strict 
matter  of  law.  The  argument  has  been  sometimes  advanced, 
that  when  the  legislature  has  fixed  the  limit  to  the  amount  of 
damages  recoverable  for  causing  the  death  of  a  human  being, 
it  is  improper,  in  actions  for  personal  injuries,  to  allow  a  greater 
sum  to  the  person  injured  than  could  have  been  obtained  by 
his  representative,  under  the  statute,  in  case  of  his  death.'' 
The  reasoning  is  not  viewed  with  favor  by  the  courts.  These 
statutes  are  enabling  in  their  nature  and  not  restrictive,  and 
the  intention  of  the  legislatures  was  evidently  to  extend,  not 
to  lessen,  the  rights  of  recovery.  Besides  this,  the  damages  in 
the  statutory  action  go  to  the  family  of  the  person  whose  death 
the  defendant  has  caused,  as  compensation  for  their  pecuniary 
loss  through  his  death;  while,  in  the  common-law  action,  it  is 

'*  Pennsylvania  R.  R.  v.  Goodman,  "  Illinois:  Illinois  Cent.   R.   R.  v. 

62  Pa.  329.  Welch,  52  111.  183. 

"  Kentucky:  Louisville  &  N.  R.  R.  v.         New  York:  Collins  v.  Albany  &  S.  R. 

Fox,  11  Bush,  495.  R.,  12  Barb.  492;  Murray  v.  Hudson 

New  York:  Travis  v.  Barger,  24  Barb.  River  R.  R.,  47  Barb.  196. 
614. 
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the  person  injured  who  recovers  for  the  damage  done  to  him- 
self. The  two  causes  of  action  are  thus  fundamentally  differ- 
ent, and  one  cannot  furnish  a  measure  of  damages  for  the  other. 

§  1326.  What  damages  are  excessive. 

The  power  of  the  court  to  set  aside  a  verdict  on  account  of 
excessive  damages  is  closely  connected  with  its  right  to  inter- 
fere when  the  verdict  is  against  evidence.  The  power  to  dis- 
turb the  verdict,  as  being  excessive,  rests  in  the  discretion  of 
the  court."  But  this  discretion  does  not  supplant  that  of  the 
jury.  The  court  must  decide  whether  there  is  enough  evidence 
to  support  the  verdict,  and  if  in  its  opinion  there  is  sufficient, 
then  the  discretion  of  the  court  ceases.  Up  to  that  point,  the 
discretion  of  the  jury  is  unrestrained. ^^  Hence  it  follows  that 
verdicts  are  often  sustained,  although  they  do  not  meet  with 
the  full  approval  of  the  court."  If  the  amount  of  damages 
given  by  the  jury  is  between  the  highest  and  lowest  estimate 
of  the  witnesses,  the  verdict  will  usually  be  permitted  to  stand.  ^^ 
The  court  will  interpose  its  power  only  in  extreme  cases.^^    The 


"  Oeorgia:  Duffield  v.  Tobin,  20  Ga. 
428. 

New  Jersey:  Searles  v.  Elizabeth,  P. 
&  C.  J.  Ry.,  70  N.  J.  L.  388,  57  Atl.  134. 

'« Idaho:  Horn  v.  Boise  C.  C.  Co.,  7 
Ida.  640,  65  Pac.  145. 

New  York:  Pastor  v.  Regan,  9  Misc. 
547,  551,  30  N.  Y.  Supp.  657. 

"  California:  George  v.  Law,  1  Cal. 
363. 

Kentucky:  Letton  v.  Young,  2  Mete. 
558. 
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board A.  L.  Ry.,  79  S.  C.  151,  60  S.  E. 
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166;  Saunders  v.  London  &  N.  W.  Ry., 
2  L.  T.  R.  (N.  S.)  153. 

Canada:  Ingraham  v.  Parks,  19  N.  B. 
101. 


21  United  States:  Alaska  S.  S.  Co.  v. 
Collins,  127  Fed.  937,  62  C.  C.  A. 
569. 

Alaska:  Linge  v.  Alaska  Treadwell 
Co.,  3  Alaska,  9. 

Colorado:  Gaynor  v.  Clements,  16 
Colo.  209,  26  Pac.  324. 

Florida:  Atlantic  C.  L.  R.  R.  i^.  Tur- 
ner, 59  Fla.  118,  52  So.  586. 

Illinois:  Lockwood  v.  Onion,  56  III. 
506. 

Indiana:  Sunnyside  Coal  &  C.  Co.  v. 
Reitz,  14  Ind.  App.  478,  39  N.  E.  541, 
43  N.  E.  46. 

Iowa:  Helm  v.  Anchor  F.  I.  Co.,  132 
la.  177,  109  N.  W.  605. 

Missouri:  Reamer  v.  Morrison  Exp. 
Co.,  93  Mo.  App.  501,  67  S.  W.  718. 

North  Carolina:  Denby  v.  Hairson,  1 
Hawks,  315. 

Texas:  Texas  Cent.  R.  R.  v.  Fisher 
(Tex.  Civ.  App.),  43  S.  W.  584. 

Canada:  Prescott  v.  Walton,  2  Han. 
(N.  B.)  230. 

^'^  Illinois:  Galesburg  v.  Higley,  61 
lU.  287. 
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verdict  must  be  clearly  excessive  to  be  set  aside,  ^^  so  great  as 
to  appear  at  first  blush  to  be  outrageous,^'  so  as  to  strike  every- 
one with  its  enormity  and  injustice,^*  so  large  that  no  twelve 
men  could  reasonably  have  given  it.^^  The  commonest  grounds 
on  which  a  vei*dict  is  set  aside  as  excessive  are  that  it  shows 
passion,  prejudice,  partiality,  or  corruption.  ^^ 


Indiana:  Chenowith  v.  Hicks,  5  Ind. 
224. 

Kentucky:  Nolan  v.  Standard  S.  M. 
Co.,  Ill  S.  W.  290,  33  Ky.  L.  Rep. 
740. 

New  York:  Wilcox  v.  Green,  23  Barb. 
639;  Scherpf  ».  Szadeczky,  4  E.  D. 
Smith,  110. 

A  verdict  will  not  be  set  aside  because 
it  exceeds  the  limit  by  a  few  dollars. 
Hueni  v.  Freehill,  125  111.  App.  345. 

2*  United  States:  The  Commerce,  16 
Wall.  33,  21  L.  ed.  465. 

Arkansas:  Pleasants  v.  Heard,  15 
Ark.  403. 

California:  Weaver  v.  Page,  6  Cal. 
681. 

Georgia:  Coins  v.  Western  R.  R.,  59 
Ga.  426. 

Illinois:  Blanchard  v.  Morris,  15  111. 
35;  Butler  v.  Mehrling,  15  III.  488;  Chi- 
cago &  N.  W.  Ry.  V.  Peacock,  48  III. 
253;  Cleveland,  C,  C.  &  S.  L.  B,y.  v. 
Fuller,  122  III.  App.  36. 

Indiana:  Pittsburg,  C.  &  St.  L.  R.  R. 
V.  Hennigh,  39  Ind.  509;  Cleveland,  C, 
C.  &  S.  L.  Ry.  V.  Hadley,  170  Ind.  204, 
82  N.  E.  1025,  84  N.  E.  13. 

Missouri:  Barth  v.  Merritt,  20  Mo. 
567. 

New  Jersey:  Allen  v.  Craig,  1  Green, 
294. 

South  Carolina:  Marshall  v.  Gunter, 
6  Rich.  L.  419. 

Wisconsin:  Murray  v.  Buell,  74  Wis. 
14. 

23  Indiana:  Pittsburgh,  C.  &  St.  L. 
Ry.  V.  Sponier,  85  Ind.  165;  Ohio  &  M. 
Ry.  V.  Judy,  120  Ind.  397,  22  N,  E. 
252. 

Kentucky:  North  v.  Gates,  2  Bibb, 
591. 

168 


Missouri:  Fallenstein  v.  Bodthe,  13 
Mo.  427. 

'*  United  States:  Wunderlich  v.  May- 
or of  New  York,  33  Fed.  854. 

New  York:  Coleman  v.  Southwick,  9 
Johns.  45,  6  Am.  Dec.  253. 

«  Praed  v.  Graham,  24  Q.  B.  Div.  53, 
59  L.  J.  Q.  B.  230,  38  W.  R.  103. 

^  United  States:  McGowan  v.  La 
Plata  M.  &  S.  Co.,  3  McCr.  393;  Brown 
V.  Evans,  8  Sawy.  488. 

Arkansas:  Kelly  v.  McDonald,  39 
Ark.  387;  Sexton  v.  Brock,  15  Ark.  345. 

California:  Stuart  v.  Hoffman,  68 
Cal.  381;  Shaw  v.  Southern  Pac.  R.  R., 
157  Cal.  240,  107  Pac.  108;  Kimic  v. 
San  Jose-Los  Gatos  I.  Ry.,  156  Cal. 
273,  104  Pac.  312. 

Colorado:  Denver  &  R.  G.  R.  R.  v. 
Scott,  34  Colo.  99,  81  Pac.  763. 

Connecticut:  Woodruff  v.  Richardson, 
20  Conn.  238;  Haight  v.  Hoyt,  50  Conn. 
583. 

Florida:  McMurray  v.  Basnett,  18 
Fla.  609,  43  Am.  Rep.  327. 

Illinois:  Spencer  v.  McMasters,  16 
111.  405;  Walker  v.  Martin,  52  111.  347; 
Decatur  v.  Fisher,  53  111.  407;  Crose  v. 
Rutledge,  81  111.  266;  Kennies  v.  Vogel, 
87  111.  242;  Loewenthal  v.  Streng,  90 
111.  74;  Harper  v.  Black  Diamond  Coal 
Co.,  142  111.  App.  594. 

Indiana:  Alexander  v.  Thomas,  25 
Ind.  268;  Pittsburgh,  C.  &  St.  L.  Ry.  v. 
Sponier,  85  Ind.  165;  Pittsburgh,  C,  C. 
&  S.  L.  Ry.  V.  Lightheiser,  168  Ind.  438, 
78  N.  E.  1033. 

Iowa:  Berry  v.  Central  Ry.,  40  la. 
564. 

Kansas:  Union  P.  Ry.  v.  Hand,  7 
Kan.  380;  Missouri,  K.  &  T.  Ry.  v. 
Weaver,  16  Kan.  456;  Atchison,  T.  &  S. 
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Courts  have  also  set  aside  verdicts  as  showing  on  their  face 
undue  sympathy,"  intemperance,^'  malice, ^^  caprice,'"  mis- 
take,'^ malevolence,'^  or  evident  improper  motive.''  "In  all 
cases  where  there  is  no  rule  of  law  regulating  the  assessment 
of  damages,  and  the  amount  does  not  depend  on  computation, 
the  judgment  of  the  jury,  and  not  the  opinion  of  the  court,  is  to 
govern,  unless  the  damages  are  so  excessive  as  to  warrant  the 


F.  R.  R.  V.  Moore,  31  Kan.  197,  47 
Am.  Rep.  497  (statutory). 

Kentucky:  North  v.  Gates,  2  Bibb, 
591;  Holbum  v.  Neal,  4  Dana,  121; 
Riley  v.  Nugent,  1  A.  K.  Marsh.  431; 
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Ky.  327,  8  S.  W.  706,  12  Am.  St.  Rep. 
488. 

Maine:  Field  v.  Plaisted,  75  Me.  476. 
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9  Gush.  228. 
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Minn.  308;  Blume  v.  Scheer,  83  Minn. 
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838. 
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(R.  I.),  67  Atl.  430. 
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&  McG.  81;  Wolff  v.  Cohen,  8  Rich.  L. 
144. 

Tennessee:  Boyers  v.  Pratt,  1  Humph. 
90;  Moore  v.  Burchfield,  1  Heisk.  203; 
Nashville  &  C.  R.  R.  v.  Smith,  6 
Heisk.  174;  Tinkle  v.  Dunivant,  16 
Lea,  503;  Tennessee  Coal  &  R.  R.  v. 
Roddy,  85  Tenn.  400. 

Texas:  Galveston  v.  Posnainsky,  62 
Tex.  .118,  50  Am.  Rep.  517;  Willis  i>. 
McNeill,  57  Tex.  465;  Coffin  v.  Varila 
(Tex.  Civ.  App.),  27  S.  W.  956. 

Virginia:  Parish  v.  Reigle,  11  Gratt. 
697,  62  Am.  Dec.  666. 

Wisconsin:  Goodno  v.  Oshkosh,  28 
Wis.  300. 

"  Waters  v.  Bristol,  26  Conn.  398. 

^  New  York:  M'Connell  v.  Hampton, 
12  Johns.  236;  Travis  v.  Barger,  2!4 
Barb.  614. 

Tennessee:  Boyers  v.  Pratt,  1  Humph. 
90;  Moore  v.  Burchfield,  1  Heisk. 
203. 

»  Wells  V.  Sanger,  21  Mo.  354. 

'"  Illinois:  Jacksonville  v,  Lambert, 
62  111.  519. 

Tennessee:  Tennessee  Coal  &  R.  R.  v. 
Roddy,  85  Tenn.  400. 

'1  Maine:  Cyr  v.  Dufour,  62  Me.  20. 

Minnesota:  St.  Paul  v.  Kuby,  8 
Minn.  154. 

New  York:  Blum  v.  Higgins,  3  Abb. 
Pr.  104;  Feldman  v.  Levy,  56  Misc. 
■  563,  106  N.  Y.  Supp.  1092. 

"  Union  P.  R.  R.  v.  Hause,  1  Wyo. 
27. 

"  Minnesota:  St.  Martin  v.  Desnoyer, 
1  Minn.  156,  61  Am.  Dec;  494;  Chap- 
man V.  Dodd,  10  Minn.  350;  Shartle.v. 
Minneapolis,  17  Minn.  308. 
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belief  that  the  jury  must  have  been  influenced  by  partiality  or 
prejudice,  or  have  been  misled  by  some  mistaken  view  of  the 
merits  of  the  case."  '*  In  Louisville  &  Nashville  Railroad  v. 
Fox  '^  counsel  contended  that  a  court  cannot  pronounce  a  ver- 
dict excessive,  unless  it  be  so  great  as  to  appear  "at  the  first 
blush"  to  be  outrageous.  The  court  says:  "There  is  a  large 
number  of  cases  in  which  the  language  quoted,  or  language 
similar  in  import,  has  been  used  by  this  court;  but  in  nearly  if 
not  all  of  the  cases  in  which  such  language  has  been  used,  the 
plaintiff  was  not  only  entitled  to  recover  compensation,  but 
was  likewise  entitled  to  such  additional  sum,  by  way  of  punish- 
ing the  defendant,  as  the  jury  might  deem  right."  In  whatever 
form  the  rule  is  stated,  it  always  involves  a  reasonable  dis- 
cretionary power  in  the  court  to  set  aside  a  verdict  when  its 
amount,  in  view  of  all  the  circumstances,  is  so  great  as  to  show 
that  the  jury,  in  arriving  at  it,  must  have  been  influenced  by 
some  improper  motive. 

A  verdict  will  not  be  set  aside  as  excessive  merely  because 
the  amount  "cannot  be  demonstrated  to  be  mathematically 
correct" ;  ^^  but  on  the  other  hand  if  it  is  clearly  the  result  of  a 
mathematical  error,  as  by  faiUng  to  substract  an  item,  it  will 
be  corrected.^'  If  the  amount  found  exceeds  the  estimate  of 
any  witness,  including  the  plaintiff,  it  will  be  set  aside  as 
excessive,  ^^  but  if  there  is  evidence  to  support  it,  a  verdict  will 
not  be  set  aside  merely  because  its  amount  exceeds  the  estimate 
of  the  plaintiff  himself;  ^^  and  an  offer  by  the  plaintiff  to  remit  a 
portion  of  the  judgment  does  not  prove  it  to  be  excessive.^"  A 
judgment  will  not  be  reversed  for  a  very  snaall  excess;  de 
minimis  non  curat  lex.^^ 

'*  Wilde,    J.,   in   Worster   v.   Canal  Soxdk  Dakota:  Bomeman  v.  Chicago, 

Bridge  Co.,  16  Pick.  547.  S.  P.,  M.  &  O.  Ry.,  19  S.  D.  459,  104 

'<■  11  Bush,  495,  614.  N.  W.  208. 

'8  Warder  B.  &  G.  Co.  w.  Cuthbert,  99  Tennessee:  Illinois  Cent.   R.   R.   v. 

la.  681,  68  N.  W.  917.  Abernathy,  106  Tenn.  722,  64  S.  W.  3. 

"  Gilmore  v.  Taylor  (Ga.  App.),  59  "  Taggert  v.  Hunter,  5  Kan.  App.  7, 

S.  E.  325.  47  Pac.  313. 

'8  Jacksonville,  T.  &  K.  W.  Ry.  v.  "  Illinois:  Spunner  v.  Roney,  122  111. 

Garrison,  30  Fla.  431,  11  So.  932.  App.  19  (excess  of  $2.81). 

3'  Minnesota:  Einolf  v.  Thomson,  95  Kentucky:  Weick  v.  Dougherty,   90 

Minn.  230,  103  N.  W.  1026,  104  N.  W.  S.  W.  996,  28  Ky.  L.  Rep.  390,  3  L.  R. 

647.  A.  (N.  S.)  348. 
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§  1327.  Successive  verdicts. 

The  reluctance  which  the  court  feels  in  asserting  its  power 
in  doubtful  cases  is  increased,  when  hke  results  have  been  ob- 
tained by  successive  verdicts.^^  Thus,  where  the  plaintiff  had 
been  struck  by  a  locomotive  engine  and  badly  injured,  and  had 
obtained  successive  verdicts  for  $15,000,  $18,000,  and  $22,250, 
the  court  refused  to  disturb  the  last.*'  But  this  consideration 
is  not  controlling,  and  if  the  verdict  is  clearly  excessive  the 
court  will  exercise  its  power  notwithstanding  the  number  of 
previous  verdicts;  **  the  action  of  the  court  in  cutting  down  a 
previous  verdict  will  not  control  the  action  of  the  court  on  the 
present  verdict.*^ 

§  1328.  Cases  in  which  the  court  will  act. 

The  court  will  act  more  readily  in  the  matter  of  setting  aside 
verdicts  in  actions  of  contract,  where  the  pecuniary  standard 
is  usually  followed.**  But  the  cases  fully  confirm  the  right  of 
the  court  to  set  aside  verdicts  as  excessive  in  any  kind  of  ac- 
tion.*^ In  certain  cases,  such  as  actions  for  seduction  *^  or 
crim.  con.,  or  for  breach  of  promise  of  marriage,*'  it  would  re- 
quire a  very  large  verdict  to  authorize  the  court  to  take  any  ac- 
tion; but  this  is  so  because  the  evidence  would  usually  support 

"  Arkansas:    Sexton    v.    Brock,    15  ^  So  in  actions  for  services  rendered, 

Ark.  345.  verdicts  may  be  set  aside  as  excessive. 

Colorado:  Union  D.  &  R.  R.  v.  Smith,  Lockwood  v.  Onion,  56  111.  506;  Darling 

16  Colo.  361,  27  Pac.  329.  v.  McDonald,  77  111.  520.    And  this  is 

Georgia:  Henderson  v.  Fox,  83  Ga.  the  practice  in  all  actions  on  contract. 

233.  Arkansas:  Wallace  v.  Brown,  17  Ark. 

Illmms:  Chatsworth  v.  Rowe,  66  111.  449;  Ayliff  v.  Hardy,  25  Ark.  49. 

App.  55;  Mills  f.  Larrance,  120111.  App.  Illinois:  Havana,  R.  &  E.  R.  R.  v. 

83.  Walsh,  85  111.  58. 

Kentucky:  Ross  v.  Ross,  5  B.  Mon.  20.  ■"  Boyce  v.  California  Stage  Co.,  25 

New  York:  Clark  v.  Fox,   10  App.  Cal.  460. 

Div.  514,  41  N.  Y.  Supp.  1091.  «  Morgan  v.  Ross,  74  Mo.  318.    Thus 

"  Shaw  V.  Boston  &  W.  R.  R.,  8  in  Taylor  v.  Shelkett,  66  Ind.  297,  300, 

Gray,  45.  the  court  said,  "a  subject  for  moral  and 

"New  Jersey:   Consolidated   Trac.  social  reasoning,  not  of  mathematical 

Co.  V.  Graham,  62  N.  J.  L.  90,  40  Atl.  demonstration,  is  presented." 

773.  "  Illinois:  Richmond  v.  Roberts,  98 

Wisconsin:   Bridge  v.  Oshkosh,   71  111.  472,  480;  Douglas  v.  Gausman,  68 

Wis.  363,  37  N.  W.  409.  111.  170. 

*^  Holmes  v.  Jones,  69  Hun,  346,  23  Louisiana:  Kuck  v.  Johnson,  114  La. 

N.  Y.  Supp.  631.  781,  38  So.  559. 
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a  verdict  of  any  magnitude.    The  right  is  often  exercised  in 
actions  of  tort;^"  and  the  court  may  even  set  aside  a  verdict 


60  Por  injuries  to  land: 

Georgia:  Holland  v.  Brooks,  40  Ga. 
94;  Oakley  Mills  Mfg.  Co.  v.  Neese,  54 
Ga.  459. 

Illinois:  Jacksonville  v.  Lambert,  62 
111.  519. 

Maine:  Cyr  v.  Dufour,  62  Me.  20. 

For  damages  to  'personal  property: 

Louisiana:  Haselmeyer  v.  McLellan, 
24  La.  Ann.  629. 

New  York:  Starbird  v.  Barrows,  62 
N.  Y.  615. 

In  trover:  Peterson  v,  Gresham,  25 
Ark.  380. 

For  wrongful  ejection  from  a  house: 
Dearlove  v.  Herrington,  70  111.  251. 

For  ejection  from  a  car  on  a  railway: 

Illinois:  Terra  Haute,  Alton  &  St.  L. 
R.  R.  V.  Vanata,  21  111.  188,  74  Am. 
Dec.  96;  Chicago  City  Ry.  v.  Henry,  62 
111.  142;  111.  Cent.  R.  R.  v.  Johnson,  67 
111.  312;  111.  Cent.  R.  R.  v.  Cunning- 
ham, 67  111.  316;  Chicago,  B.  &  Q.  R.  R. 
V.  Griffin,  68  111.  499. 

Ohio:  Cincinnati,  H.  &  D.  R.  R.  v. 
Cole,  29  Oh.  St.  126,  23  Am.  Rep. 
729. 

Wisconsin:  Bass  v.  Chicago  &  N.  W. 
R.  R.,  39  Wis.  636. 

For  personal  injuries: 

Illinois:  Chicago  &  R.  I.  R.  R.  v.  Mc- 
Kean,  40  111.  218;  Decatur  v.  Fisher,  53 
111.  407;  Chicago  v.  Fowler,  60  111.  322; 
Chicago  V.  Kelly,  69  111.  475;  Northern 
Line  Packet  Co.  v.  Binninger,  70  111. 
571;  Chicago  v.  Elzeman,  71  111.  131; 
Chicago  &  Alton  R.  R.  v.  Murray,  71 
111.  601,  22  Am.  Rep.  122;  Chicago  v. 
Hoy,  75  111.  530;  Chicago,  R.  I.  &  P. 
R.  R.  V.  McKittrick,  78  111.  619;  Chi- 
cago V.  Brophy,  79  111.  277. 

Iowa:  Deppe  v.  Chicago,  I.  &  P.  R. 
R.,  38  Iowa,  592;  Belair  v.  Chicago  & 
N.  W.  R.  R.,  43  Iowa,  662. 

Maine:  Hanson  v.  European  &  N.  A. 
R.  R.,  62  Me.  84,  16  Am.  Rep.  404. 

New  York:  Clapp  v.  Hudson  River 


R.  R.,  19  Barb.  461;  McMahon  v. 
Walsh,  43  N.  Y.  Super.  Ct.  36. 

For  causing  death:  Potter  v.  Chicago 
&  N.  W.  R,  R.,  22  Wis.  615. 

For  malicious  prosecution: 

California:  Potter  v.  Scale,  5  Cal. 
410;  Russell  v.  Dennison,  45  Cal.  337. 

Illinois:  Nelson  v.  Danielson,  82  111. 
545. 

For  false  imprisonment: 

Georgia:  Green  v.  Southern  Express 
Co.,  41  Ga.  515. 

Illinois:  Newton  v.  Locklin,  77  111. 
103. 

For  assault  and  battery: 

Illinois:  Mitchell  v.  Robinson,  72  111. 
382;  Alcorn  v.  Mitchell,  63  111.  553  (an 
action  brought  against  defendant  for 
spitting  in  plaintiff's  face,  in  which 
$1,000  was  held  not  excessive). 

Mississippi:  Bell  v.  Morrison,  27 
Miss.  68. 

For  slander: 

Illinms:  Flagg  v.  Roberts,  67  111.  485; 
Miller  v.  Johnson,  79  111.  58. 

Missouri:  Woodson  v.  Scott,  20  Mo. 
272. 

New  York:  Potter  v.  Thompson,  22 
Barb.  87. 

For  libd: 

California:  McDaniel  v.  Baca,  2  Cal. 
326. 

Illinois:  Storey  v.  Wallace,  60  III. 
51. 

New  York:  Daly  v.  Byrne,  43  N.  Y. 
Super.  Ct.  261. 

For  enticing  plaintiff's  wife  away: 
Scherpf  i/.  Szadeczky,  1  Abb.  Pr. 
(N.  Y.)  366. 

For  seduction: 

Arkansas:  Patterson  v.  Thompson, 
24  Ark.  55. 

New  York:  Sargent  v.  ,  5 

Cow.  106;  Travis  v.  Barger,  24  Barb. 
614,  and  cases  there  cited. 

For  crim.  con.:  Crose  v.  Rutledge,  81 
111.  266.    (Thou'gh  in  such  an  action  a 
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for  exemplary  damages  on  the  ground  that  it  is  excessive.  ^^ 
Where,  however,  a  statute  makes  the  jury  the  sole  judges  of  the 
amount  of  damages,  the  court  cannot  disturb  their  finding." 
The  court  can  set  aside  a  referee's  report  on  account  of  excessive 
damages,  as  well  as  a  verdict.^'  And  it  seems  that,  in  a  proper 
case,  the  assessment  of  a  judge  may  be  reversed  for  the  same 
reason.  ^^ 

§  1329.  Practice. 

The  objection  to  a  verdict  that  it  is  excessive  must  be  made 
by  a  motion  to  set  it  aside  on  that  ground.*^  It  cannot  be  con- 
sidered on  a  simple  appeal  from  a  judgment.**  The  point  must 
be  made  at  the  trial,  for  otherwise  the  verdict  will  not  be  dis- 
turbed, even  if  it  is  probably  incorrect."  The  usual  practice 
upon  setting  a  verdict  aside  because  it  is  excessive  is  to  order  a 
new  trial;  which  may  be  upon  the  quantum  of  damages  alone.** 

§  1330.  Remission  of  the  excess. 

In  some  cases  where  the  jury  have  given  such  excessive 
damages  that  the  court  feel  bound  to  set  aside  the  verdict, 
they  will,  instead  of  simply  ordering  a  new  trial,  give  the  plain- 
tiff the  option  of  reducing  the  verdict  to  the  sum  which  the 
court  considers  reasonable,  and  on  his  remitting  the  excess  will 
deny  the  motion  for  a  new  trial,  and  this  is  actions  of  tort  as 
well  as  on  contracts.*' 

verdict  is  seldom  disturbed.    Harris  v.  "  Colorado:  J.  W.  Hugus  &  Co.  v. 

Rupel,  14  Ind.  209.)  Hardenburg,    19  Colo.   App.   464,   76 

"  Kentucky:  Louisville  &  N.  R.  R.  v.  Pac.  543. 

Brown,  127  Ky.  732,  106  S.  W.  795,  13  Pennsylvania:  Patton  v.  Philadelphia, 

L.  R.  A.  (N.  S.)  1134.  189  Pa.  602,  42  Atl.  296. 

Alabama  &  V.  Ry.  v.  England:   Fletcher   v.    Tayleur,    17 


Gibbs  (Miss.),  12  So.  545.  C.  B.  21. 

'2  Lewis  V.  Black,  27  Miss.  425.  '» Boyd  v.  Brown,  17  Pick.  453. 

''  Eastman  v.  Mayor  of  New  York,  In  New  York  the  Appellate  Division 

5  Robt.  389.  of  the  Supreme  Court  may  further  re- 

'*  Miles  V.  Barrows,  122  Mass.  579.    .    duce  a  verdict  already  reduced  by  the 

''  Maine:  Moody  v.  Camden,  61  Me.  trial  judge.   Stemmerman  v.  Nassau  El. 

264.  R.  R.,  36  App.  Div.  218,  56  N.  Y. 

Michigan:    Casoarella    v.    National  Supp.  730. 

Grocer  Co.,  151  Mich.  15,  114  N.  W.  ^^  United  States:  Blunt  v.  Little,  3 

857.  Mas.  102;  The  Grecian  Monarch,  32 

^  Alfaro  V.  Davidson,  40  N.  Y.  Super.  Fed.  635;  Fotheringham  v.  Adams  Ex. 

Ct.  87.  Co.,  36  Fed.  252. 
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In  New  York  the  Court  of  Appeals  may  grant  the  privilege 
of  reducing  the  verdict  when  the  excess  is  due  to  the  mistake 
of  the  court.*"  As  to  whether  an  intermediate  court  can  give 
the  plaintiff  the  option  of  reducing  the  verdict,  or  of  trying  the 
case  again,  when  the  jury  has  erred  in  giving  excessive  dam- 
ages, the  decisions  in  that  State  have  not  been  uniform.  It 
was  once  held  that  the  court  in  banc  has  no  such  power.*^  But 
the  law  is  now  settled  otherwise,  and  in  favor  of  this  power.®^ 
Under  the  Louisiana  Code  the  damages  may  be  reduced  by  the 
court  absolutely,  without  any  choice  on  the  part  of  the  plain- 
tiff.^' In  Georgia  it  is  held  that  counsel  may  voluntarily  remit 
part  of  a  verdict,  pending  motion  for  a  new  trial,  and  if  the 
balance  is  not  excessive  the  verdict  will  not  be  set  aside." 


Arizona:  Southern  Pac.  Co.  v.  Tom- 
linson,  4  Ariz.  126,  33  Pac.  710. 

California:  Kinsey  v.  Wallace,  36 
Cal.  462,  95  Am.  Dec.  199. 

Illinois:  Illinois  Cent.  R.  R.  v.  Ebert, 
74  111.  399. 

Iowa:  Collins  v.  Council  Bluffs,  35  la. 
432;  Lombard  v.  Chicago,  R.  I.  &  P. 
R.  R.,  47  la.  494. 

Kansas:  Missouri  P.  Ry.  ».  Dwyer, 
36  Kan.  68;  Francis  v.  Brock,  80  Kan. 
100,  102  Pac.  472. 

Massachusetts:  Doyle  v.  Dixon,  97 
Mass.  208,  93  Am.  Dec.  80. 

Minnesota:  Craig  v.  Cook,  28  Minn. 
232. 

Mississippi:  Young  v.  Englehard,  1 
How.  19. 

Montana:  Kennon  v.  Gilmer,  5 
Mont.  257,  51  Am.  Rep.  45. 

New  Hampshire:  Belknap  v.  Boston 
&  M.  R.  R.,  49  N.  H.  358. 

New  Jersey:  Union  v.  Durkes,  38 
N.  J.  L.  21. 

New  York:  Bishop  v.  Autographic  R. 
R.,  19  App.  Div.  268,  46  N.  Y.  Supp. 
97;  Diblin  v.  Murphy,  3  Sandf.  19. 

Ohio:  Pendleton  St.  R.  R.  v.  Rah- 
mann,  22  Oh.  St.  446;  Iron  R.  R.  v. 
Mowery,  36  Oh.  St.  418,  38  Am.  Rep. 
697.    • 

Pennsylvania:  Yeager  v.  Weaver,  64 
Pa.  425,  3  Am.  Rep.  601. 


Rhode  Island:  Burdick  v.  Weeden,  9 
R.  I.  139. 

South  Carolina:  Guerry  v.  Kerton,  2 
Rich.  L.  507. 

Wisconsin:  Murray  v.  Buell,  74  Wis. 
14,  41  N.  W.  1010. 

England:  Belt  v.  Lawes,  12  Q.  B.  D. 
356;  Davidson  v.  Molyneux,  17  L.  T.  R. 
(N.  S.)  289.  But  the  practice  has  been 
repudiated  by  the  House  of  Lords: 
Watt  V.  Watt,  [1905]  A.  C.  115. 

Canada:  Steadman  v.  Venning,  22 
N.  B.  639. 

™  Mechanics'  &  T.  Bank  v.  Farmers' 
&  M.  Nat.  Bank,  60  N.  Y.  40. 

"  Moffet  tf.  Sackett,  18  N.  Y.  522; 
Cassin  v.  Delany,  38  N.  Y.  178. 

»2  Collins  V.  Albany  &  S.  R.  R.,  12 
Barb.  492;  Clapp  v.  Hudson  River  R. 
R,,  19  Barb.  461;  Potter  v.  Thompson, 
22  Barb.  87;  Murray  v.  Hudson  River 
R.  R.,  47  Barb.  196;  Sears  v.  Conover,  3 
Keyes,  113;  Hayden  v.  Florence  Sewing 
Machine  Co.,  .54  N.  Y.  221. 

«3  Black  V.  CarroUton  R.  R.,  10  La. 
Ann.  33,  63  Am.  Dec.  586;  Mortimer  v. 
Thomas,  23  La.  Ann.  165;  Haselmeyer 
V.  McLellan,  24  La.  Ann.  629;  Cointe- 
ment  v.  Cropper,  41  La.  Ann.  303. 

6*  Central  R.  R.  v.  Crosby,  74  Ga. 
737,  58  Am.  Rep.  463. 
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But  in  Texas  this  power  of  reducing  the  verdict  by  the  action 
of  the  court  has  been  hmited  to  those  cases  where  the  measure 
of  damages  is  matter  of  law,  upon  the  ground  *^  that  in  other 
cases  the  court  has  no  right  to  substitute  its  opinion  for  that  of 
the  jury. 

In  Tennessee,  in  the  case  of  Vaulx  v.  Herman,®'  the  trial 
court  was  dissatisfied  with  the  verdict;  but  upon  the  plaintiff 
remitting  part  of  it,  refused  to  set  the  verdict  aside.  This  was 
held  upon  appeal  to  have  been  error;  for  the  trial  court,  if  dis- 
satisfied with  the  verdict,  should  set  it  aside.  This  would  seem 
to  deny  the  right  of  the  court  in  that  State  to  give  the  plaintiff 
an  option  between  a  remittitur  and  a  new  trial.  In  Wisconsin 
the  Supreme  Court,  in  case  of  an  excessive  verdict,  grants  a 
new  trial,  no  right  of  remittitur  being  recognized  in  that  court; 
but  the  court  indicates  what  amount  of  damages  would  not  be 
thought  excessive.'^ 

The  form  of  the  remittitur  is,  that  the  verdict  will  be  set  aside 
and  a  new  trial  granted  unless  within  a  time  limited  the  plain- 
tiff' fiieS' in' court  his  remission  of  all  the  verdict  except  the 
amount  riamed.  If  the  plaintiff  fails  to  file  his  remission  within 
the  time  named,  the  verdict  is  set  aside;  ^  while  if  the  plaintiff 
does  file  his  remission  it  is  a  voluntary  act,  and  he  cannot 
thereafter  ask  for  judgment  on  the  original  verdict.®* 

§  1331.  When  a  remittitur  will  be  entered. 

While  the  granting  of  a  remittitur  lies  entirely  within  the  dis- 
cretion of  the  com-t,  this  discretion  will  usually  be  exercised  in 
accordance  with  reason  and  precedent;  and  an  examination  of 
the  cases  in  which  it  has  been  and  had  not  been  ordered  is 
profitable.  On  principle  the  court  should  in  no  case  grant  the 
remittitur  as  of  course;  for  the  prejudice  and  passion  of  the  jury 
may  well  have  entered  into  the  finding  upon  other  issues  be- 
sides the  amount  of  damages.™    The  court  should  be  well  satis- 

«5  Thomas  v.  Womack,  13  Tex.  580.  38,  10.5  Pac.  144  (no  further  time  can 

«^  8  Lea,  687.  be  given  by  the  Supreme  Court). 

«'  Goodno  V.  Oshkosh,  28  Wis.  300;  «'  Colorado:  Colorado  City  v.  Liafe, 

Patten  v.  Chicago  &  N.  W.  Ry.,  32  28  Colo.  468,  65  Pac.  630. 

Wis.  524.  Florida:  Pensacola  Gas  Co.  v.  Pebley, 

«8  Winningham  v.  Philbrick,  56  Wash.  25  Fla.  381,  5  So.  593. 

™  Loewenthal  v.  Streng,  90  111.  74. 
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fied  with  the  finding  of  the  jury  upon  other  issues,  before  the 
verdict  is  allowed  to  stand  upon  a  remittitur  being  entered. 
And  in  Arkansas  it  was  held  that  where  exemplary  damages 
are  wrongly  included,  the  court  is  incompetent  to  order  a 
remittitur. ''^  In  West  Virginia  it  is  said  that  a  remittitur  will 
not  be  ordered  where  the  court  has  no  bases  for  estimating  the 
exact  amount  of  the  damages.''^ 

Where  the  damages  are  excessive,  but  the  excessive  portion 
of  the  verdict  may  easily  be  separated,  the  court  wiU  order  the 
remission  of  this  portion,  and,  upon  that  being  done,  will  up- 
hold the  verdict; "  as  where  the  verdict  is  so  much  for  com- 
pensatory and  so  much  for  exemplary  damages,  and  exemplary 
damages  are  not  permissible,'*  or  the  verdict  is  excessive  only 
because  it  exceeds  the  amount  claimed.'^  And  where  the  excess 
is  due  to  an  error  in  calculation  which  is  discoverable  by  the 
court,  the  error  may  be  corrected  by  a  remittitur.''^ 

On  the  other  hand,  if  the  verdict  is  excessive  because  of  bias, 
passion,  or  prejudice,  the  error  taints  the  whole  verdict,  and  a 
new  trial  should  be  granted  without  remittitur; "  or  if  there  is  no 
way  of  estimating  the  excess,  as  where  exemplary  damages 
were  wrongly  included  with  compensatory,'*  or  an  erroneous 
conception  of  the  law  acted  upon  by  the  jury.''    But  where 

"  St.  Louis,  I.  M.  &  S.  Ry.  v.  Hall,  53  Texas:  Lewter  v.  Lindley  (Tex.  Civ. 

Ark.  7,  13  S.  W.  138.  App.),  121  S.  W.  178. 

"  Unfried  v.  Baltimore  &  O.  R.  R.,  34  "  Colorado:  F.  M.  Davis  I.  W.  Co.  v. 

W.  Va.  260,  12  S.  E.  512.  White,  31  Colo.  82,  71  Pac.  384. 

"  Georgia:  City  &  S.  Ry.  v.  Brauss,  70  Georgia:  Savannah,  F.  &  W.  Ry.  v. 

Ga.  368.  Harper,  70  Ga.  119. 

Iowa:  Callanan  v.  Shaw,  24  la.  441.  Iowa:  Welsh  v.  Tri-City  Ry.,  148  la. 

Nebraska:  Brown  v.  Drake,  28  Neb.  200,  126  N.  W.  1118. 

695,  45  N.  W.  47.  Kansas:  Steinbuchel  v.  Wright,  43 

"  Utah:  Rugg  v.  Tolman,  117  Pac.  Kan.  307,  23  Pao.  560;  Drumm  v.  Cess- 

54.  nun,  68  Kan.  331,  49  Pac.  78. 

Wisconsin:  Stone  v.  Chicago,  S.  P.  M.  Minnesota:  Mastellar  v.  Great  North- 

&  O.  Ry.,  88  Wis.  98,  59  N.  W.  457.  ern  Ry.,  100  Mmn.  236,  110  N.  W. 

"  Geisberg  v.  Mutual  B.  &  L.  Assoc.  869. 

(Tex.  Civ.  App.),  60  S.  W.  478.  ™  Illincds:    Chicago    U.    T.    Co.    v. 

'8  Montana:  Lewis  i;.  Northern  Pac.  Lauth,  216  111.  176,  74  N.  E.  738. 

Ry.,  36  Mont.  207,  92  Pac.  469.  Mississippi:  Chicago,  St.  L.  &  N.  O. 

New  York:  MuUer  v.  Barker  (Misc.),  R.  R.  v.  Jarrett,  59  Miss.  470. 

90  N.  Y.  Supp.  388.  "  United  States:  Jayne  v.  Loder,  149 

Oklahoma:  Chicago,  R.  I.  &  P.  Ry.  v.  Fed.  21,  78  C.  C.  A.  653,  7  L.  R.  A. 

Wehrman,  25  Okla.  147,  105  Pac.  328.  (N.  S.)  984. 
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the  error  is  the  simple  one  of  grossly  overestimating,  in  the 
opinion  of  the  court,  the  proper  compensation  for  a  loss  which 
the  jury  is  properly  directed  to  estimate,  it  is  usually  held 
proper  for  the  court  to  permit  a  remittitur,  even  if  the  injury 
is  a  non-pecuniary  one.^"  In  a  few  such  cases,  however,  the 
court  has  declined  to  order  a  remittitur,  but  has  set  the  verdict 
aside  and  ordered  a  new  trial.*^ 

§  1332.  Action  of  appellate  courts  on  excessive  damages. 

It  is  not  every  court  which  will  interfere  in  a  case  of  ex- 
cessive damages.  In  some  com-ts  which  sit  exclusively  to  de- 
cide points  of  law,  the  question  of  excessive  damages  is  not 
considered,  being  left  entirely  to  the  trial  court.  It  has  been 
so  determined  in  the  New  York  Court  of  Appeals,*^  and  in  the 
Supreme  Courts  of  Illinois,*'  New  Hampshire,**  Oregon,*^ 
South  Carolina,**  and  in  the  Federal  appellate  courts.*''  In 
Connecticut  it  was  said  that  the  Supreme  Court  would  not 
review  a  verdict  unless  all  the  evidence  were  before  them.** 

On  the  other  hand,  it  sometimes  happens  that  the  trial  court 
sets  aside  or  cuts  down  the  verdict  of  a  jury,  and  the  plaintiff 
thereupon  takes  the  question  to  an  appellate  court;  and  that 

Illinois:    Jones    &    Adams    Co.    v.  Missouri:   Thero   v.   Missouri   Pac. 

George,  227  III.  64,  81  N.  E.  4.  Ry.,   144  Mo.   App.   161,   129  S.  W. 

*"  California:  Davis  v.  Southern  Pac.  266. 

Co.,  98  Cal.  13,  32  Pac.  646.  '^  Gale  v.  New  York  C.  &  H.  R.  R.  R., 

Florida:  Pensacola  Gas  Co.  v.  Peb-  76  N.  Y.  594. 

ley,  25  Fla.  381,  5  So.  593.  «'  McCulIoch  v.  niinois  Steel  Co.,  243 

Kansas:  Union  Pac.  Ry.  v.  Mitchell,  111.  464,  90  N.  E.  664. 

56  Kan.  324,  43  Pac.  244;  Davis  v.  '*  Merrill  v.  Perkins,  61  N.  H.  262. 

Atchison,  T.  &  S.  F.  Ry.,  81  Kan.  505,  '=  Nelson  v.  Oregon  Ry.  &  N.  Co.,  13 

106  Pac.  288;  Rea-Patterson  Mill  Co.  v.  Ore.  141,  9  Pac.  321,  57  Am.  Rep.  6; 

Myrick,  10  Kan.  App.  581,  63  Pac.  462  Lindsay  v.  Grande  R.  L.  Co.,  48  Ore. 

(pecuniary  damage).  430,  87  Pac.  145. 

Missouri:  Osbom  v.  Quincy,  O.  &  K.  ™  Petrie  v.  Columbia  &  G.  R.  R.,  29 

C.  Ry.  (Mo.  App.),  129  S.  W.  226.  S.  C.  303. 

Texas:  Producers'  Oil  Co.  v.  Barnes  "  Illinois  Cent.  R.  R.  v.  Davies,  146 

(Tex.  Civ.  App.),  120  S.  W.  1023.  Fed.  247,  76  C.  C.  A.  613;  Mason  C.  & 

»'  Arizona:    Southern    Pac.    Co.    v.  F.  D.  R.  R.  v.  Boynton,  158  Fed.  599, 

Fitchett,  9  Ariz.  128,  80  Pac.  359.  85  C.  C.  A.  421;  Toledo,  S.  L.  &  W.  R. 

Indiana:  Nickey  v.  Zonker,  22  Ind.  R.  v.  Kountz,  168  Fed.  832,  94  C.  C.  A. 

App.  211,  53  N.  E.  478.  244. 

Kansas:  Atchison,  T.  &  S.  F.  R.  R.  v.  ^  Page  v.  Merwin,  54  Conn.  426. 
Richards,  58  Kan.  344,  49  Pac.  436. 
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court  may  then  reverse  the  action  of  the  trial  court  and  restore 
the  verdict  of  the  jury  on  the  ground  that  it  was  not  excessive.*^ 

§  1333.  What  amount  is  excessive. 

In  determining  what  amount  is  excessive  the  court  is  not 
only  exercising  its  discretion,  but  also  passing  on  a  question  of 
fact,  raised  in  a  particular  case  which  cannot  be  hke  any  other 
case  subsequently  presented.  No  decision  upon  what  amount 
of  damages  is  excessive  can  therefore  be  an  authority  in  any 
other  case.  Yet  it  is  sometimes  most  helpful  to  a  court,  in 
deciding  the  question  of  excessiveness,  to  know  what  has  been 
the  action  of  other  courts  in  similar  cases;  not  as  establishing 
a  controlling  rule  of  law,  but  as  evidence  of  the  common  judg- 
ment or  opinion  of  courts  on  the  subject.*  A  verdict  largely 
exceeding  the  average  amount  awarded  for  injuries  of  a  like 
nature  and  extent  has  been  said  to  be  excessiver'^  And  in  an 
action  in  Louisiana,  for  the  death  of  two  children,  where  the 
court  was  to  estimate  the  proper  compensation,  finding  that  it 
had  previously  allowed  $6,000  for  the  death  of  one  child  of 
about  the  same  age,  it  allowed  $12,000  for  the  death  of  the  two 
children.^2 

For  these  reasons  it  has  seemed  wise  to  collect  here  a  large 
number  of  cases  where  the  courts  have  passed  upon  the  ex- 
cessiveness or  inadequacy  of  verdicts.  But  considering  that 
"the  purchasing  power  of  mon^y  is  less  than  it  has  been  in  the 
past,"  ^^  and  that  any  but  recent  cases  might  for  that  reason 
and  other  similar  reasons  be  misleading  rather  than  helpful, 
we  have  generally  confined  our  citation  of  authorities  to  cases 
recently  decided. 

83  Minnesota:  Blume  v.   Scheer,   83  72  App.  Div.  578,  76  N.  Y.  Supp.  528. 

Minn.  409,  86  N.  W.  446;  Halness  v.  See  McMahon  v.  New  Orleans  R.  &  L. 

Anderson,  110  Minn.  204,  124  N.  W.  Co.,  127  La.  544,  53  So.  857,  32  L.  R.  A. 

830.  (N.  S.)  346. 

New  York:  Scott  v.  Sun  P.  &  P.  "  Lockwood  w.  Twenty-third  St.  Ry., 

Assoc,  74  Hun,  284,  26  N.  Y.  Supp.  15  Daly,  374,  7  N.  Y.  Supp.  663. 

690.  ^'  Cherry  v.  Louisiana  &  A.  Ry.,  121 

Rhode  Island:  Smith  v.  Macomber,  La.  471,  46  So.  596,  17  L.  R.  A.  (N.  S.) 

28  R.  I.  248,  66  Atl.  570.  505. 

«» Johnson  v.  Long  Island  R.  R.,  144  ''  Monroe,  J.,  in  Dole  v.  New  Orleans 

N.  Y.  719,  39  N.  E.  857,  80  Hun,  306,  Ry.  &  L.  Co,,  121  La.  945,  46  So.  929, 

30  N.  Y.  Supp.  318;  Swanton  v.  King,  19  L.  R.  A.  (N.  S.)  623. 
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§  1334.  Pecuniary  loss. 

Where  the  loss  is  pecuniary,  or  to  property,  the  verdict  will 
not  in  general  be  regarded  as  excessive  where  the  amount  of  it 
is  no  greater  than  is  justified  by  some  evidence  in  the  case,*^  or 
is  greater  only  by  the  amount  of  allowable  interest.^^  On  the 
other  hand,  if  the  verdict  much  exceeds  the  highest  estimate 
of  value  by  the  witnesses,  it  will  be  set  aside  as  excessive.'' 

The  court  has  passed  upon  verdicts  claimed  to  be  ex- 
cessive in  many  cases  of  ordinary  trespass,^'  aggravated  tres- 


»« Iowa:  Ball  v.  Keokuk  &  N.  W.  Ry., 
74  la.  132,  37  N.  W.  110. 

Kansas:  Pate  v.  Fitzhugh,  46  Kan. 
129,  26  Pao.  452. 

Minnesota:  Hinton  v.  Eastern  Ry., 
72  Minn.  339,  76  N.  W.  373. 

Nebraska:  Buel  v.  Chicago,  R.  I.  &  P. 
Ry.,  81  Neb.  430,  116  N.  W.  299. 

Nevada:  Paul  v.  Cragnaz,  25  Nev. 
293,  59  Pac.  857,  60  Pao.  983. 

New  York:  McCarten  v.  Flagler,  69 
Hun,  134,  23  N.  Y.  Supp.  263;  Meisch 
V.  Rochester  El.  Ry.,  72  Hun,  604,  25 
N.  Y.  Supp.  244;  Hentz  v.  Mt.  Vernon, 
78  App.  Div.  515,  79  N.  Y.  Supp.  774; 
-Reisenberg  v.  New  York  City  Ry. 
(Misc.),  91  N.  Y.  Supp.  4. 

North  Dakota:  McDonnell  v.  Min- 
neapolis, S.  P.  &  S.  S.  M.  Ry.,  17  N.  D. 
606,  118  N.  W.  819. 

Texas:  Missouri  Pac.  Ry.  v.  Peay 
(Tex.  Civ.  App.),  26  S.  W.  768;  Foley  v. 
Houston,  B.  &  T.  Ry.  (Tex.  Civ.  App.), 
110  S.  W.  96. 

Wisconsin:  Dwight  Bros.  Paper  Co. 
V.  Western  Paper  Co.,  114  Wis.  414,  90 
N.  W.  444. 

Wyoming:  Chicago,  B.  &  Q.  R.  R.  v. 
Morris,  16  Wyo.  308,  93  Pac.  664. 

Where  the  verdict  was  greatly  in  ex- 
cess of  the  evidence  of  all  unprejudiced 
witnesses,  though  no  greater  than  the 
plaintiff's  estimate,  the  court  in  one 
case  set  the  verdict  aside  as  not  sup- 
ported by  the  evidence.  Turner  v. 
Hardin,  80  la.  691,  45  N.  W.  758. 

»5  Chicago,  S.  L.  &  P.  R.  R.  v.  Barnes, 
2  Ind.  App.  213,  28  N.  E.  328. 


"  Georgia:  Postal  T.  C.  Co.  v.  Peyton, 
124  Ga.  746,  52  S.  E.  803,  3  L.  R.  A. 
(N.  S.)  333. 

Kansas:  Wichita  &  C.  Ry.  v.  Gibbs, 
,47  Kan.  274,  27  Pac.  991;  Upcher  v. 
Oberlender,  50  Kan.  315,  31  Pac. 
1080. 

New  Jersey:  Thompson  v.  Morris  C. 
&  B.  Co.,  17  N.  J.  L.  480. 

Wisconsin:  Murray  v.  Buell,  74  Wis. 
14,  41  N.  W.  1010;  McNamara  v.  Mc- 
Namara,  108  Wis.  613,  84  N.  W. 
901. 

But  see  Rhode  Island:  Shibley  v. 
Gendron,  25  R.  I.  519,  57  Atl.  304. 

"  The  following  verdicts  have  been 
held  not  too  great: 

$40  for  cutting  a  fish-net  by  one  who 
claimed  exclusive  right  to  fish;  actual 
damage  82.  Rose  v.  Belyea,  1  Han. 
(N.  B.)  109. 

$50  for  occupying  one-twelfth  of  an 
acre  of  land  for  four  years  and  a  half, 
the  land  being  worth  $50  per  acre, 
where  there  were  no  special  damages. 
Henderson  v.  Chicago,  R.  I.  &  P.  Ry., 
83  la.  221,  48  N.  W.  1029. 

$150  for  breaking  open  cellar  door  to 
remove  gas  meter;  no  actual  damage 
and  no  aggravation.  Reed  v.  New  York 
&  R.  Gas  Co.,  93  App.  Div.  453,  87 
N.  Y.  Supp.  810. 

$600  for  entering  house,  expelling 
wife,  removing  furniture,  pulling  down 
side  of  house,  and  opening  cow  pen. 
Cook  V.  Garza,  9  Tex.  358. 

The  following  have  been  held  exces- 
sive: 
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pass,^*  illegal  seizure  of  property  on  legal  process,^''  wrongful 
attachment  of  wires,""  and  other  acts  of  trespass  on,  or  in- 
jury   to,    real  estate;^"    and   the   same    general   considera- 


$300  for  entering  house  and  removing 
goods  worth  less  than  $50.  Donhard  v. 
Shirley,  56  S.  W.  17,  21  Ky.  L.  Rep. 
1653. 

$300  for  entering  land  while  hunt- 
ing and  resisting  ejection.  Broughton 
V.  Singleton,  2  N.  &  McC.  (S.  C.) 
338. 

'*  The  following  verdicts  for  malicious 
trespass  have  been  upheld: 

$250  for  digging  up  land  on  Sunday 
in  oppressive  manner.  Koenigs  v. 
Jung,  73  Wis.  178,  40  N.  W.  801. 

$325  for  entering  land  and  tearing 
down  wall.  Zimmerman  v.  Bonzar 
(Pa.),  16  Atl.  71. 

$500  for  violent  and  high-handed 
crossing  of  land.  Gelding  v.  Williams, 
Dud.  (S.  C.)  92. 

$500  for  maliciously  pulling  down 
house.  Chapman  v.  Kincaid,  8  Humph. 
(Tenn.)  160. 

£500  for  boisterously  sporting  on 
land.  Merest  v.  Harvey,  5  Taunt.  442, 
1  Marsh.  139. 

$3,000  for  violent  trespass,  actual 
damage  $20.  Johnson  v.  Hannahan,  3 
Strob.  (S.  C.)  425. 

$5,000  for  entering  and  putting  up 
insulting  handbill.  Ogden  v.  Gibbons, 
5  N.  J.  L.  518. 

"  The  following  verdicts  have  been 
upheld: 

$21.60  actual  and  $50  exemplary  for 
taking  exempt  property  on  execution. 
Stonestreet  v.  Crandell,  10  Kan.  App. 
675,  62  Pac.  249. 

$400  besides  value  of  property  for 
taking  exempt  property.  Caldwell  v. 
Porcher  (Tex.),  17  S.  W.  87. 

$500  for  illegal  distraint  for  rent  on 
Sunday.  Mayfield  v.  White,  1  Browne 
(Pa.),  241. 

$500  for  breaking  into  house  while 
owner  was  ill  to  serve  summona  in  civil 


action.  Foley  v.  Martin  (Cal.),  71  Pac. 
165. 

$1,350  including  exemplary  damages 
for  kilUng  cattle  as  diseased.  Pearson 
V.  Zehr,  138  111.  48,  29  N.  E.  854. 

The  following  has  been  set  aside: 

$500  for  unlawful  seizure  of  property 
worth  $76.  Texas  Installment  Co.  v. 
Lewis  (Tex.  Civ.  App.),  30  S.  W. 
486. 

™  The  following  verdicts  have  been 
upheld: 

$50  for  attaching  wires  to  chimney. 
Bunke  v.  New  York  Tel"  Co.,  188  N.  Y. 
600,  81  N.  E.  1161,  affirming  110  App. 
Div.  24,  97  N.  Y.  Supp.  66. 

$280  for  loss  of  time  worth  on  the 
evidence  $240.  Friedman  v.  Brooklyn 
Heights  R.  R.,  62  Misc.  477,  102  N.  Y. 
Supp.  625. 

$333  for  erecting  poles  on  land  and 
stringing  wires.  Dobson  v.  Postal  T. 
C.  Co.,  79  S.  C.  429,  60  S.  E.  948. 

The  following  was  set  aside: 

$600  actual  and  exemplary  for  cut- 
ting eight  feet  from  top  of  ornamental 
shade  trees.  Cumberland  T.  &  T. 
Co.  V.  Cassedy,  78  Miss.  666,  29  So. 
762. 

'"  The  following  verdicts  have  been 
upheld: 

$10  for  collecting  surface  water  in 
front  of  plaintiff's  premises.  Howard 
V.  Lamoni,  124  la.  348,  100  N.  W.  62. 

$250  for  injury  lessening  yearly  rent- 
al $100.  Smith  V.  Felt,  50  Barb.  (N.  Y.) 
612. 

$250  for  obstructing  highway  for 
two  hours.  Tutwiler  C.  C.  &  I.  Co.  v. 
Nail,  141  Ala.  374,  37  So.  634. 

$300  for  destroying  roof,  well  and 
cistern  and  breaking  fences,  sidewalk, 
window  glass  and  porches.  Sanitary 
Dist.  of  Chicago  v.  Kompare,  135  111. 
App.  312. 
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tions  apply  to  actions  brought  for  other  miscellaneous  pecuniary 
injuries.^"^ 

§  1335.  Defamation. 

The  jury  is  always  allowed  a  wide  range  in  finding  damages 
for  defamation.  Actual  malice,  long-continued  defamation, 
and  other  circumstances  justifying  exemplary  damages  will 
support  a  large  verdict;  '"'  and  for  imputations  against  a 
woman's  chastity  liberal  verdicts  have  been  allowed  to  stand.  ^"^ 

'"'  The  following  verdicts  have  been 
upheld: 

$40,000  actual  and  $10,000  exem- 
plary damages  for  malicious  state- 
ments to  customers,  injuring  business. 
American  F.  L.  M.  Co.  v.  Brown,  54 
Tex.  Civ.  App.  448,  118  S.  W. 
1106. 

$45,000,  where  there  had  been  long- 
continued  persecution.  Smith  v.  Times 
Co.,  4  Pa.  Dist.  Ct.  399. 

$25,000,  where  there  was  gross  ag- 
gravation. Young  V.  Fox,  49  N.  Y. 
Supp.  634. 

$5,000  for  wanton  publication  im- 
puting swindle  in  newspaper  of  large 
circulation.  Hartman  v.  Morning  Jour- 
nal Assoc,  19  N.  Y.  Supp.  398. 

$3,000  for  malicious  publication  im- 
puting adultery.  Grace  v.  McArthur, 
76  Wis.  641,  45  N.  W.  518. 

$2,000  for  malicious  blacklisting. 
Missouri  Pac.  Ry.  v.  Behee,  2  Tex.  Civ. 
App.  107,  21  S.  W.  384. 

The  following  verdicts  have  been  re- 
duced or  set  aside: 

$2,000  for  wanton  transmission  of 
libellous  and  insulting  message  reduced 
to  $1,000.  Peterson  v.  Western  U.  T. 
Co.,  75  Minn.  368,  77  N.  W.  985. 

$5,200  for  same  libel  set  aside. 
Peterson  v.  Western  U.  T.  Co.,  65 
Minn.  18,  67  N.  W.  646. 

$40,000  for  malicious  charges  against 
magistrate  reduced  to  $25,000.  Crane 
V.  Bennett,  77  App.  Div.  102,  79  N.  Y. 
Supp.  66. 

'»■■  The  following  verdicts  have  been 
upheld : 


$675  for  nuisance  by  flooding  with 
sewage,  causing  illness.  Houston  v. 
Bryan,  2  Tex.  Civ.  App.  553,  22  S.  W. 
231. 

The  following  has  been  set  aside: 

$400  for  obstructing  right  of  way 
causing  slight  damage.  Schaaf  v.  Penn- 
sylvania R.  R.,  77  N.  J.  L.  115,  71  Atl. 
114. 

M2  The  following  verdicts  have  been 
upheld: 

$200  for  failure  to  construct  farm 
crossings,  causing  inconvenience.  Van 
Jellico  Min.  Co.  v.  Rollins,  108  S.  W. 
235,  32  Ky.  L.  Rep.  1190. 

$2,500  for  failure  to  restore  a  high- 
way, necessitating  use  of  a  road  1}4 
miles  longer.  Post  v.  West  Shore  Ry., 
123  N.  Y.  580,  26  N.  E.  7. 

$5,000  for  slander  of  title,  causing 
business  to  fall  off  and  loss  of  sale  of 
lease  and  goodwill  for  $3,700.  Hop- 
kins V.  Downe,  21  R.  I.  20,  41  Atl. 
567. 

The  following  have  been  set  aside: 

$127.50  for  breach  of  contract  to 
operate  sight-seeing  cars,  being  maxi- 
mum loss  if  car  was  full  each  trip. 
Zabinsko  v.  Bedford  Garage,  134 
App.  Div.  318,  118  N.  Y.  Supp. 
959. 

$483.50  for  keeping  out  of  possession 
of  household  goods  for  a  short  time. 
Margolith  v.  McDonald,  62  S.  W.  1026, 
23  Ky.  L.  Rep.  248. 

$1,560,  damage  to  land  not  taken  by 
railway,  no  special  damage  shown.  St. 
Louis  &  I.  B.  Ry.  v.  Barnsback,  234 
111.  344,  84  N.  E.  931. 


§1335 


DEFAMATION 


2687 


A  charge  of  crime,  especially  if  followed  by  actual  prosecution 
as  a  consequence,  will  support  a  finding  of  heavy  damages.  ^"^ 
And  defamation  affecting  business  or  otherwise  injuring  the 
plaintiff  is  liberally  compensated.^"^ 


$500  for  imputing  unchastity.  Flan- 
nigan  v.  Stauss,  131  Wis.  94,  111  N.  W. 
216. 

$800  for  slander  by  wealthy  man. 
Fuller  V.  Fenner,  16  Barb.  333. 

$800  for  slander  against  married 
woman.  Emerson  v.  Miller,  115  la. 
315,  88  N.  W.  803. 

$887.66  for  malicious  slander  against 
recently  married  woman  of  16.  Ray- 
nolds  V.  Vinier,  125  App.  Div.  18,  109 
N.  Y.  Supp.  293. 

$1,000  for  imputing  criminal  inter- 
course with  negro.  .  Smittey  v.  Pinch, 
148  Mich.  670,  112  N.  W.  868. 

$2,485.50  for  charging  plaintiff  with 
keeping  company  with  negro.  Luft  v. 
Lingane,  17  R.  I.  420,  22  Atl.  942. 

$2,500  for  charge  of  keeping  dis- 
orderly house.  Wendt  v.  Craig,  17 
N.  Y.  Supp.  748. 

$3,500  for  malicious  charge  of  long- 
continued  unchastity  with  defendant. 
Bloomfield  v.  Piim,  84  Neb.  472,  121 
N.  W.  716. 

The  following  verdicts  have  been 
held  excessive: 

$3,000,  mitigating  facts,  reduced  to 
$2,000.  Brooks  v.  Dutcher,  22  Neb. 
644,  36  N.  W.  128;  Bailey  v.  Kling 
(Neb.),  130  N.  W.  439. 

$7,000  reduced  to  $1,700.  Riker  v. 
Clopton,  83  App.  Div.  310,  82  N.  Y. 
Supp.  65. 

116  The  following  verdicts  have  been 
^upheld: 

$200  for  charge  of  theft.  DaUin  v. 
Mayer,  122  App.  Div.  676,  107  N.  Y. 
Supp.  316. 

$437.50  for  charge  of  theft.  San- 
born V.  Fickett,  91  Me.  364,  40  Atl.  66. 

$450  for  charge  of  counterfeiting. 
Pellardis  v.  Journal  Printing  Co.,  99 
Wis.  156,  74  N.  W.  99. 


$500  for  charge  of  rape.  Oilman  v, 
McClatchy,  111  Cal.  606,  44  Pac.  241. 

$500  for  charge  of  theft.  Fatjo  v. 
Seidel,  109  La.  699,  33  So.  737. 

$500  for  charge  of  burglary  followed 
by  prosecution  and  arrest.  Plummer  v. 
Johnson,  70  Wis.  131,  35  N.  W.  334. 

$1,458,  where  prosecution  followed 
and  cost  $700.  Provident  S.  L.  A.  Soc. 
V.  Johnson,  99  S.  W.  1159,  30  Ky.  L. 
Rep.  1031. 

$1,500  for  charge  of  theft.  S.  M. 
Burgess  &  Co.  v.  Patterson,  106  S.  W. 
837,  32  Ky.  L.  Rep.  624. 

The  following  verdicts  have  been 
held  excessive: 

$1,000  for  charge  of  theft  withdrawn 
in  few  minutes;  reduced  to  $500. 
Townsley  v.  Yeutsch  (Ark.),  135  S.  W. 
882. 

$5,000,  charge  of  embezzlement,  no 
circumstances  of  aggravation.  Turton 
V.  New  York  Recorder  Co.,  22  N.  Y. 
Supp.  766. 

'™  The  following  verdicts  have  been 
upheld: 

$50  for  calling  a  "cultured"  gentle- 
man a  "colored"  gentlemen.  Upton  v. 
Times-Democrat  Pub.  Co.,  104  La. 
141,  28  So.  970. 

$300  for  charging  butcher  with  selling 
diseased  pork.  Mowry  v.  Raabe,  89 
Cal.  606,  27  Pac.  157. 

$750  foT  slander  in  presence  of  nu- 
merous people.  Childs  ».  Childs,  49 
Wash.  27,  94  Pac.  660. 

$1,500  for  distributing  circulars  call- 
ing plaintiff  a  liar.  Turner  v.  Stevens, 
8  Utah,  75,  30  Pac.  24. 

$3,000  (reduced  from  verdict  of 
$7,500)  for  libel  against  business  char- 
acter. Hines  v.  Shumaker,  95  Miss. 
477,  52  So.  705. 

$3,500  for  charging  undertaker  with 
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§  1336.  False  imprisonment. 

Damages  for  false  imprisonment  have  not  taken  a  very  wide 
range,  except  in  a  few  unusual  cases.  The  largest  damages 
allowed  to  stand  on  a  first  trial  have  been  for  an  imprisonment 
which  involved  peculiar  defamation,  as  in  an  insane  asylum 
or  a  reformatory  for  women. '^"^    In  a  Kentucky  case,  Schneider 


intoxicatioii  at  funeral  of  General 
Grant.  Holmes  ti.  Jones,  69  Hun,  346, 
23  N.  Y.  Supp.  631. 

$5,000  for  charging  political  corrup- 
tion. Meriwether  v.  Publishers :  George 
Knapp  &  Co.,  120  Mo.  App.  354,  97 
S.  W.  257. 

15,000  for  serious  charge  of  fraud. 
Jacquelin  v.  Morning  Journal  Assoc, 
57  N.  Y.  Supp.  299. 

$7,000  for  charge  of  poUtical  corrup- 
tion against  judge.  Lauder  v.  Jones,  13 
N.  D.  525,  101  N.  W.  907. 

The  following  have  been  set  aside: 

$8,000  for  charge  of  selling  impure 
lead.  Butterworth  v.  Todd,  76  N.  J.  L. 
317,  70  Atl.  139. 

$5,000  for  charge  of  dishonesty  in 
profession.  Dennis  v.  Johnson,  42 
Minn.  301,  44  N.  W.  68. 

$4,600  for  political  corruption. 
Evening  Post  Co.  v.  Rhea,  81  S.  W. 
273,  26  Ky.  L.  Rep.  375. 

$1,000  for  charging  school  teacher 
with  incompetence,  reduced  to  $300. 
Sherwood  v.  Kyle,  125  Gal.  652,  58  Pac. 
270. 

"'  The  following  verdicts  have  been 
upheld: 

$100,  imprisonment  13  days,  cost  of 
discharge  $23.  Jacques  d.  Parks,  96 
Me.  268,  52  Atl.  763. 

$250,  arrest  for  illegal  voting. 
Thomas  v.  Henderson,  125  La.  292,  51 
So.  202. 

$250,  detained  in  office  45  minutes, 
became  sick  from  shock  and  disgrace. 
Kroeger  v.  Passmore,  36  Mont.  504,  93 
Pac.  805,  14  L.  R.  A.  (N.  S.)  988. 

$250,  jail  for  two  days,  expenses  $40. 
Brosde  v.  Sanderson,  86  Wis.  368,  57 
N.  W.  49. 


$350  and  $450,  jail  for  2}^  hours. 
Bauman  ».  Lamont,  82  Minn.  477,  85 
N.  W.  236. 

$500  (reduced  from  $876),  short  de- 
tention caused  by  honest  mistake. 
Dunlevy  v.  Wolferman,  106  Mo.  App. 
46,  79  S.  W.  1165. 

$500,  arrest  for  evading  fare,  son  ar- 
rested at  same  time  had  recovered  six 
cents.  Toomey  v.  Delaware,  L.  &  W. 
R.  R.,  4  Misc.  392,  24  N.  Y.  Supp.  108. 

$600  for  imprisonment  in  ball  park 
one  hour,  no  special  damage.  Tolcott 
V.  National  Exhibition  Co.,  144  App. 
Div.  337,  128  N.  Y.  Supp.  1059. 

$800,  public  arrest.  Scott  v.  Com., 
93  S.  W.  668,  29  Ky.  L.  Rep.  671. 

$800,  jail  2  J^  hours.  Judson  «.  Rear- 
don,  16  Mmn.  387. 

$1,000,  jaU  for  some  time,  illness  re- 
sulted, exemplary  damages.  Wheeler 
&  W.  M.  Co.  V.  Boyce,  36  Kan.  350,  13 
Pac.  609,  59  Am.  Rep.  571. 

$1,000,  pubUcly  searched,  health  im- 
paired. Illinois  Cent.  R.  R.  v.  Wilson, 
103  S.  W.  364,  31  Ky.  L.  Rep.  789. 

$1,000,  imprisonment  1}^  hours. 
Thorp  V.  Carvalho,  36  N.  Y.  Supp.  1. 

$1,000,  public  arrest,  imprisonment 
till  released  on  habeas  corpus.  Bollon  v. 
Vellines,  94  Va.  393,  26  S.  E.  847,  64 
Am.  St.  Rep.  737. 

$1,200,  publicly  searched.  Efroym- 
son  V.  Smith,  29  Ind.  App.  451,  63  N.  E. 
328. 

$1,271,  detained  three  days  in  de- 
tective agency.  Pinkerton  v.  Snydor, 
87  111.  App.  76. 

$1,500,  imprisonment  in  an  insane 
asylum.  "A  sad,  silent  and  fragile 
little  lady,  now  beyond  middle  hfe, 
wrongfully  declared  a  lunatic,  and  that 
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V.  McGilV*  an  election  officer  was  illegally  arrested,  was  kept 
in  custody  three  hours,  and  suffered  no  unusual  indignity  and 
no  violence.    A  verdict  of  $4,000  was  held  excessive. 

§  1337.  Malicious  prosecution. 

In  actions  for  malicious  prosecution  larger  verdicts  have 
been  given  and  allowed  to  stand  than  in  actions  for  false  im- 
prisonment.'"'    In  a  case  in  Illinois  Mexican  Central  Railway 


of  the  most  repulsive  style,  shut  up  in 
a  madhouse,  under  the  circumstances 
disclosed,  and  with  a  stigma  branded 
upon  her  name  and  character,  .  .  . 
with  endurance  of  such  shame,  hu- 
miliation, and  crucifixion  of  soul,  as 
happily  does  not  often  fall  to  a 
woman's  lot."  Bacon  v.  Bacon,  76 
Miss.  458,  24  So.  968. 

$2,500  for  imprisonment  seven  years 
in  charitable  institution  for  ref onnation 
of  women  and  giris.  Gallon  v.  House  of 
Good  Shepherd,  158  Mich.  361,  122 
N.  W.  631. 

$2,500,  against  officer  who  wantonly 
made  false  charge,  verdict  restored  by 
Supreme  Court  after  being  cut  down 
to  $200  by  trial  court.  Smith  v.  Ma- 
comber,  28  R.  I.  248,  66  Atl.  570. 

$3,000,  third  verdict.  Union  Depot 
&  R.  R.  V.  Smith,  16  Colo.  361,  27  Pac. 
329. 

The  following  verdicts  have  been 
held  excessive: 

$4,000,  imprisonment  three  hours,  no 
aggravation.  Schneider  v.  McGill,  64 
S.  W.  835,  23  Ky.  L.  Rep.  587. 

$750,  taken  to  poUce  station  and 
searched,  no  exemplary  damages. 
Staples  V.  Schmid,  18  R.  I.  224,  26 
Atl.  193. 

$550,  arrest  for  evading  fare,  no  ac- 
tual damage,  circumstances  of  mitiga- 
tion, reduced  to  $10.  Palmer  v.  Maine 
Cent.  R.  R.,  92  Me.  399,  42  Atl.  800, 
69  Am.  St.  Rep.  513,  44  L.  R.  A. 
673. 

$500,  no  humiUation  or  expense, 
short  imprisonment.     Miller  v.   Ash- 
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craft,  98  Ky.  314,  32  S.  W.  1085,  17  Ky. 
L.  Rep.  894. 

$400,  formal  arrest  for  non-payment 
taxes,  paid  at  once;  judges  respectively 
mentioned  $50,  $100  and  $250  as  limit. 
Fanjoy  v.  Portland,  29  N.  B.  24. 

$288,  refused  to  give  bonds,  asked 
to  be  locked  up,  on  reaching  jail  re- 
leased; reduced  to  $100.  Yost  o. 
Tracy,  13  Utah,  431,  45  Pac.  346. 

1K8  23  Ky.  L.  Rep.  587,  64  S.  W.  835. 

"'  The  following  verdicts  have  been 
upheld: 

$70,  ten  days  in  jail.  Peterson  v. 
Toner,  80  Mich.  350,  45  N.  W.  346. 

$300,  no  special  damages.  Weil  v. 
Israel,  42  La.  Ann.  955,  964,  8  So.  826. 

$400,  prosecution  for  larceny  of 
worthless  fence.  Haas  v.  Powers,  130 
Wis.  406,  110  N.  W.  205. 

$450,  prosecution  for  theft  of  valise. 
Orefice  v.  Savarese,  113  N.  Y.  Supp. 
175. 

$500,  prosecution  for  stealing  horse. 
Stephens  v.  Gravit,  136  Ky.  479,  124 
S.  W.  414. 

$500,  prosecution  to  force  payment 
of  debt.  Morgan  v.  Duffy,  94  Tenn. 
686,  30  S.  W.  735. 

$550  though  not  committed  to  jail. 
Martin  v.  Corscadden,  34  Mont.  308, 
86  Pac.  33. 

$600,  no  serious  inconvenience  or  ex- 
pense, exemplary  damages.  Henderson 
V.  McGuder  (Ind.  App.),  94  N.  E.  580. 

$600,  imprisoned  less  than  one  hour, 
greatly  humiliated.  Charlton  v.  Mark- 
land,  36  Wash.  40,  78  Pac.  132. 

$780,  jail  three  hours,  temporary  loss 
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V.  Gehr  ""  the  defendant  railway  was  sued  for  malicious  prose- 
cution and  resulting  imprisonment  in  Mexico.  Plaintiff  was  an 
officer  of  the  company,  and  was  arrested  for  embezzlement, 
kept  in  a  Mexican  jail  for  two  months,  when  he  was  dis- 
charged without  a  trial.  The  jail  was  uncomfortable.  The 
plaintiff  was  a  man  of  excellent  family  and  social  connections, 
fine  personal  character,  and  presumably  of  fine  sensibiUties. 
A  verdict  of  $40,000  was  allowed  to  stand. 


of  position,  some  expense.  Fiola  v.  Mc- 
Donald, 85  Minn.  147,  88  N.  W.  431. 

$800  exemplary  damages.  Merchant 
V.  Piekle,  10  N.  D.  48,  84  N.  W.  574. 

$1,000,  confined  in  cell  four  hours. 
Scholl  V.  Schnebel,  8  N.  Y.  Supp.  865. 

81,000,  illness,  small  expense.  Neya 
V.  Taylor,  12  S.  D.  488,  81  N.  W.  901. 

81,000  exemplary  damages.  Eggett 
V.  Allen,  119  Wis.  625,  96  N.  W.  803. 

81,500,  two  public  arrests  and  other 
indignities.  Rule  v.  McGregor,  115  la. 
323,  88  N.  W.  814. 

$2,000,  jail  over  night,  no  injury 
to  reputation.  Finigan  o.  Sullivan 
(Wash.),  118  Pac.  888. 

$2,500  exemplary  damages,  injury 
to  reputation  and  business.  Spencer  v. 
Cramblett,  56  Kan.  794,  44  Pac.  985. 

86,500.  Evansville  &  T.  H.  R.  R.  v. 
Talbot,  131  Ind.  221,  29  N.  E.  1134. 

87,500,  few  hours  in  jail,  attended 
court  two  or  three  times.  National 
Surety  Co.  v.  Mabry,  139  Ala.  217,  35 
So.  698. 

$12,500,  prosecution  for  arson  to  de- 
fraud insurance  company.  Carp  v. 
Queen  Ins.  Co.,  203  Mo.  295, 101  S.  W. 
78. 

825,000,  prosecution  of  man  fifty-five 
years  old,  salary  84,500  per  year,  cost 
of  defense  85,000.  Rawson  v.  Leggett, 
97  App.  Div.  416,  90  N.  Y.  Supp.  5. 

The  following  verdicts  have  been 
held  excessive: 

820,000,  former  verdict  840,000  set 
aside,  no  exemplary  damages.  Bell  v. 
Atlantic  C.  R.  R.,  58  N.  J.  L.  227,  33 
Atl.  211. 


$6,000 reduced  from  88,000,  imprison- 
ment twenty-four  days.  Fadner  v. 
Filer,  27  111.  App.  506. 

$4,500,  no  imprisonment,  plaintiff,  an 
ignorant  negro,  released  on  bond,  case 
thrown  out  by  grand  jury.  Wright  v. 
Hagerman,  42  S.  W.  917,  19  Ky.  L. 
Rep.  1032. 

$4,000,  no  exemplary  damages,  for- 
mer verdict  82,800  set  aside.  Davis  v. 
McMillan,  142  Mich.  391,  105  N.  W. 
862,  3  L.  R.  A.  (N.  S.)  928. 

$3,500,  in  custody  one  hour,  dis- 
charged on  appearance  in  court,  ex- 
pense 850;  reduced  to  81,000.  Bill- 
ingsley  v.  Maas,  93  Wis.  176,  67  N.  W. 
49. 

$3,000,  expenses  $150,  short  arrest, 
man  of  bad  character.  Davis  v  Seeley, 
91  la.  583,  60  N.  W.  183. 

$2,500,  only  technical  arrest. 
O'Boyle  v.  Shively,  65  111.  App.  278. 

$2,000,  evading  fare,  no  special  or  ex- 
emplary damages;  reduced  to  81,000. 
Ruth  V.  St.  Louis  Transit  Co.,  98  Mo. 
App.  1,  71  S.  W.  1055. 

81,000,  no  exemplary  damages.  Cart- 
wright  V.  Elliott,  45  111.  App.  458. 

$1,000,  released  on  bail,  attended 
court  three  days ;  8500  suflicient .  Coin- 
tenent  v.  Cropper,  41  La.  Ann.  303,  6 
So.  127. 

81,000  reduced  to  .$400.  Bell  v. 
Morse,  48  Kan.  601,  29  Pac.  1086. 

8500,  four  days'  imprisonment,  time 
and  expenses  $20,  no  special  damages. 
Sasae  v.  Rogers,  40  Ind.  App.  197,  81 
N.  E.  590. 

"« 66  III.  App.  173. 
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§  1338.  Alienation  of  affections. 

In  actions  for  alienation  of  affections  much  depends  on  the 
pecuniary  and  other  circumstances  of  the  parties,  and  a  wide 
range  is  to  be  expected  in  the  size  of  verdicts.  For  aUenation 
of  the  affections  of  a  husband,  the  loss  of  society  and  support 
is  a  large  element.""  For  ahenation  of  the  affections  of  a  wife, 
usually  accompanied  by  seduction,  the  affection  of  the  husband 
and  the  wealth  of  the  seducer  may  justify  large  verdicts;  "^ 
while  evidence  of  lack  of  affection  or  condonation  by  husband 
will  prevent  the  allowance  of  heavy  damages."' 


§  1339.  Breach  of  promise  of  marriage. 

Damages  for  breach  of  promise  of  marriage  depend  largely 
on  the  wealth  of  the  defendant  and  upon  the  fact  of  seduction, 
and  a  large  range  of  damages  is  therefore  to  be  expected."* 


"'  The  following  verdicts  have  been 
upheld: 

$1,750.  Wilson  v.  Coulter,  29  App. 
Div.  85,  90,  51  N.  Y.  Supp.  804. 

$3,000.  White  v.  White,  101  Minn. 
451,  112  N.  W.  627. 

$5,000.  Nichols  v.  Nichols,  147  Mo. 
387,  401,  48  S.  W.  947. 

$5,000,  actual  and  $1,500  exemplary. 
White  V.  White,  140  Wis.  538,  122 
N.  W.  1051. 

$7,600.  Cochran  v.  Cochran,  127 
App.  Div.  319,  111  N.  Y.  Supp.  588. 

$15,000.  Lockwood  v.  Lockwood,  67 
Minn.  476,  70  N.  W.  784. 

The  following  have  been  set  aside: 

$30,000.  Sivley  v.  Sivley,  96  Miss. 
137,  51  So.  457. 

$7,000  reduced  to  $2,000.  Heisler  v. 
Heisler,  151  la.  503,  127  N.  W.  823. 

$2,000,  wife  did  not  desire  husband's 
affection.  Van  Olinda  v.  Hall,  88  Hun, 
452,  34  N.  Y.  Supp.  777. 

"2  The  following  verdicts  have  been 
upheld: 

$15,000.  Speck  v.  Gray,  14  Wash. 
589,  45  Pac.  143. 

$15,000,  reduced  by  trial  court  to 
$10,000.  Fuller  v.  Robinson,  230  Mo. 
22,  130  S.  W.  343, 


$5,250.  Hartpence  v.  Rodgers,  143 
Mo.  623,  45  S.  W.  650. 

'1'  The  following  verdicts  have  been 
set  aside  as  excessive: 

$5,000,  husband  had  connived,  and 
had  been  sent  to  jail  for  setting  wife  on 
hot  stove.  Peek  v.  Taylor,  17  Ky.  L. 
Rep.  1312,  34  S.  W.  705. 

$5,000,  second  verdict,  lack  of  affec- 
tion shown.  Bathke  v.  Krassin,  78 
Minn.  272,  80  N.  W.  950. 

1'*  The  following  verdicts  have  been 
upheld: 

$1,500,  restoring  verdict  reduced  by 
trial  court  to  $500,  seduction,  defend- 
ant worth  $3,000.  Halness  v.  Anderson, 
110  Minn.  204,  124  N.  W.  830. 

$5,000.  Kerns  v.  Hagenbuchle,  17 
N.  Y.  Supp.  367. 

$8,000,  seduction,  defendant  worth 
$16,000.  Lanigan  v.  Neely,  4  Cal.  App. 
760,  89  Pac.  441. 

$8,000,  engagement  of  fourteen  years, 
seduction.  Hanson  v.  Johnson,  41 
Wis.  560,  124  N.  W.  506. . 

$16,000,  seduction,  defendant  worth 
$60,000  to  $75,000.  Geiger  v.  Payne, 
102  la.  681,  69  N.  W.  554. 

The  following  has  been  set  aside: 

$3,500,  short  engagement,  no  aggra- 
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§  1340.  Seduction. 

Large  ||amages  have  been  upheld  for  the  seduction  of  plain- 
tiff's wife  "^  or  daughter;  '"  but  even  larger  damages  have 
been  allowed  where  a  woman  sued  under  a  statute  for  her  own 
seduction.^" 


§  1341.  Telegraph  companies. 

In  jurisdictions  where  recovery  is  allowed  for  mental  suffer- 
ing for  delay  in  deUvering  telegrams,  or  for  non-deUvery,  many 
cases  have  been  presented  for  determining  the  excessiveness  of 
damages.  A  frequent  cause  of  action  has  arisen  from  delay  in 
messages  announcing  ilhiess  or  death,  so  that  the  plaintiff  was 
unable  to  arrive  at  the  bedside  of  a  relative  before  uncon- 
sciousness or  death,"*  or  was  unable  to  be  present  at  the 
funeral  of  a  relative.    The  recovery  in  the  latter  case  seems  to 


vation,  defendant  worth  $6,000.  Kel- 
lett  V.  Robie,  99  Wis.  303, 74  N.  W.  781. 

'1'  The  following  verdicts  have  been 
upheld: 

$3,000.  Smith  v.  Meyers,  52  Neb. 
70,  71  N.  W.  1006. 

$4,275.  Dorman  v.  Sebree,  21  Ky.  L. 
Rep.  634,  52  S.  W.  809. 

""  The  following  verdicts  have  been 
upheld: 

$1,200.  Thiebault  v.  Prendergast 
(R.  I.),  69  Atl.  922. 

$3,000.  Riddle  v.  McGinnis,  22 
W.  Va.  253. 

$3,500.  Kerns  v.  Hagenbuchle,  17 
N.  Y.  Supp.  369. 

"'  $25,000  not  excessive.  Marshall 
V.  Taylor,  98  Cal.  55,  32  Pac.  867,  35 
Am.  St.  Rep.  14. 

11'  The  following  verdicts  have  been 
upheld: 

$300.  Western  U.  T.  Co.  v.  Gillis,  97 
Ark.  226,  133  S.  W.  833. 

$500.  Western  U.  T.  Co.  u.  Cleve- 
land, 169  Ala.  131,  53  So.  80. 

$500.  Arkansas  &  L.  Ry.  v.  Stroude, 
82  Ark.  117,  100  S.  W.  760. 

$955.50.  Western  U.  T.  Co.  v.  Price, 
137  Ky.  758,  126  S.  W.  1100,  29  L.  R. 
A.  (N.  S.)  836. 


$1,000.  Western  U.  T.  Co.  v.  Black- 
mer,  82  Ark.  526,  102  S.  W.  366. 

$1,150.  Western  U.  T.  Co.  v.  Ben- 
nett (Tex.  Civ.  App.),  124  S.  W.  151. 

$1,200.  Western  U.  T.  Co.  v.  Cobb 
(Tex.  Qv.  App.),  118  S.  W.  717. 

$1,950.  Western  U.  T.  Co.  v.  Zane,  6 
Tex.  Civ.  App.  585,  25  S.  W.  722. 

$1,995.  Western  U.  T.  Co.  v.  Sloss, 
45  Tex.  Civ.  App.  153,  100  S.  W.  354. 

$2,000.  Western  U.  T.  Co.  v.  Hough- 
ton (Tex.  Civ.  App.),  26  S.  W.  448. 

$2,150.  Western  U.  T.  Co.  v.  Finer, 
9  Tex.  Civ.  App.  152,  29  S.  W.  66. 

$2,500.  Western  U.  T.  Co.  v.  Evans, 
5  Tex.  Civ.  App.  55,  23  S.  W.  998. 

The  following  verdicts  have  been 
held  excessive: 

$5,000.  Western  U.  T.  Co.  v.  Evans, 
1  Tex.  Civ.  App.  297,  21  S.  W.  266. 

$4,750.  Western  U.  T.  Co.  v.  Finer, 
1  Tex.  Civ.  App.  301,  21  S.  W.  315. 

$1,250,  could  not  have  arrived  before 
father  became  unconscious,  reduced  to 
$500.  Western  U.  T.  Co.  v.  Bouchell, 
28  Tex.  Civ.  App.  23,  67  S.  W.  159. 

$900,  delay  of  several  days,  but 
reached  bedside  thirty-six  hours  before 
death.  Newport  N.  &  M.  V.  R.  R.  v. 
Griffin,  92  Tenn.  694,  22  S.  W.  737. 
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have  been  graduated  according  to  the  relationship.""  In  other 
cases  also  the  excessiveness  of  damages  allowed  against  a  tele- 
graph company  has  been  brought  in  question."" 

§  1342.  Carriers. 

For  any  misuse  of  a  passenger  by  a  carrier  the  damages  are 
partly  non-pecuniary,  leaving  the  assessment  to  the  judgment 
of  a  jury;  and  the  question  of  excessiveness  is  often  presented. 
Thus  the  court  has  had  to  pass  upon  the  damages  in  cases 
where  a  carrier  failed  to  stop  to  take  on  a  passenger,"^  or  failed 
to  stop  the  conveyance  and  leave  him  at  his  destination,  thus 


'"  The  following  verdicts  have  been 
upheld: 

$400.25  (brother).  Western  U.  T. 
Co.  V.  Bell,  48  Tex.  Civ.  App.  359,  106 
S.  W.  1147. 

$500  (brother).  Western  U.  T.  Co. !). 
Hill  (Tex.  Civ.  App.),  26  S.  W.  252. 

8700  (brother).  Western  U.  T.  Co. 
V.  Thompson,  18  Tex.  Civ.  App.  279,  44 
S.  W.  402. 

$1,000  (wife).  Western  U.  T.  Co.  v. 
Fuel,  165  Ala.  391,  51  So.  571. 

81,000  (brother).  Western  U.  T. 
Co.  V.  Caldwell,  126  Ky.  42,  102  S.  W. 
840,  31  Ky.  L.  Rep.  497,  12  L.  R.  A. 
(N.  S.)  748. 

81,350  (father).  Western  U.  T.  Co. 
V.  McDavid  (Tex.  Qv.  App.),  121 S.  W. 
893. 

82,000  (mother).  Western  U.  T.  Co. 
V.  Hardison  (Tex.  Civ.  App.),  101  S.  W. 
541. 

The  following  were  set  aside: 

$1,354  (brother).  Western  U.  T.  Co. 
V.  Weniski,84  Ark.  457,  106  S.  W.  486. 

8750  (son),  could  not  have  arrived 
till  after  decomposition  set  in;  reduced 
to  $350.  Western  U.  T.  Co.  v.  Rhine, 
90  Ark.  57,  117  S.  W.  1069. 

"» The  following  verdicts  have  been 
upheld: 

$100,  plaintiff  not  met  on  arrival  at 
station,  suffered  inconvenience.  West- 
em  U.  T.  Co.  V.  Karr,  5  Tex.  Civ.  App. 
60,  24  S.  W.  302. 

$450,  plaintiff  told  both  parents  dead 


instead  of  only  one.  Western  TJ.  T.  Co. 
t;.  Taylor,  122S.  W.  131. 

$750,  plaintiff  traveling  with  body  of 
deceased  child  not  met  on  arrival  at 
station.  Western  U.  T.  Co.  v.  Giffin,  27 
Tex.  Civ.  App.  306,  65  S.  W.  661. 

The  following  verdicts  have  been 
held  excessive: 

$1,999.99  for  delay  in  getting  physi- 
cian for  sick  child.  Western  U.  T.  Co. 
V.  Berdine,  2  Tex.  Civ.  App.  577,  21 
S.  W.  982. 

$1,000  for  delaying  information  of 
mother's  condition;  reduced  to  $500. 
Western  U.  T.  Co.  v.  Hiller,  93  Miss. 
658,  47  So.  377. 

$345  for  causing  necessity  of  hack 
ride  for  20  miles.  Western  U.  T.  Co.  v. 
Collins,  156  Ala.  333,  47  So.  61. 

^'^  The  following  verdicts  have  been 
upheld: 

$100,  plaintiff  forced  to  walk  home, 
took  all  night.  Indiana  U.  T.  Co.  v. 
Heller,  44  Ind.  App.  385,  89  N.  E.  419. 

8250,  physician  on  way  to  see  pa- 
tients. Southern  Ry.  v.  Wallis,  133  Ga. 
553,  66  S.  E.  370,  30  L.  R.  A.  (N.  S.) 
401. 

The  following  have  been  set  aside  as 
excessive: 

81,500,  no  special  damages,  exem- 
plary damages  allowed.  Memphis  & 
C.  R.  R.  V.  Green,  52  Miss.  779. 

$1,000,  caught  in  rain  and  became 
sick.  Bums  v.  Alabama  &  V.  R.  R.,  93 
Miss.  186,  47  So.  640. 
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compelling  him  to  return  from  the  place  where  he  was  left,i^^ 
or  where  it  failed  to  carry  him  through  to  his  destination.  ^^^ 
For  wrongful  expulsion  of  a  passenger  the  damages  may  be  af- 
fected by  the  humiliating  circumstances  of  the  expulsion,  i^'*  the 
insulting  or  violent  language  or  conduct  of  the.conductor,^^^  or 


"'  The  following  verdicts  have  been 
upheld: 

875,  carried  two  miles,  exposure  and 
illness.  St.  Louis,  I.  M.  &  S.  R.  R.  v. 
Knight,  81  Ark.  429,  99  S.  W.  684. 

$150,  including  exemplary  damages. 
Birmingham  R.  L.  &  P.  Co.  v.  Nolan, 
134  Ala.  329,  32  So.  715. 

$500,  including  exemplary  damages, 
carried  three-fourths  mile  beyond  sta^- 
tion  at  night  in  rain.  Eiggins  v.  Louis- 
ville &  N.  R.  R.,  64  Miss.  80,  8  So.  176. 

$1,000,  where  passenger  was  injured 
while  waUdng  back.  Winkler  v.  St. 
Louis,  I.  M.  &  S.  R.  R.,  21  Mo.  App.  99. 

$1,000,  including  exemplary  dam- 
ages, conductor  used  profane  and  in- 
sulting language.  Fordyce  v.  Nix,  58 
Ark.  136,  23  S.  W.  967. 

$1,500,  exposure  caused  illness.  St. 
Louis,  I.  M.  &  S.  Ry.  v.  Day,  86  Ark. 
104,  110  S.  W.  220. 

The  following  verdicts  have  been 
held  excessive: 

$1,750,  insulted,  walked  half  mile, 
made  nervous.  North  Alabama  Trac. 
Co.  V.  Daniel,  158  Ala.  414,  48  So.  50. 

$1,000,  walked  back  at  night  over 
trestle  and  was  frightened;  reduced  to 
$500.  Texas  &  P.  Ry.  v.  Mansell  (Tex. 
Civ.  App.),  23  S.  W.  549. 

$300,  no  special  damages.  Southern 
R.  R.  V.  Bryant,  105  Ga.  316,  31  S.  E. 
182. 

"a  $210,  upheld,  dark  night,  walk  of 
several  miles.  Gulf,  C.  &  S.  F.  Ry.  v. 
Sain  (Tex.  Qv.  App.),  24  S.  W.  958. 

$300,  excessive,  reduced  to  $200. 
Moss  ».  Missouri  Pac.  Ry.,  128  Mo. 
App.  385,  107  S.  W.  422. 

"*  The  following  verdicts  have  been 
upheld  where  there  were  circumstances 
of  humiliation: 


$60.    Dalton  v.  Beers,  38  Conn.  529. 

$200,  where  walked  six  miles  in  rain. 
Fordyce  v.  Manuel,  82  Tex.  527,  18 
S.  W.  657. 

$250,  boy  of  thirteen,  only  thirty 
yards  from  starting  point.  St.  Louis 
S.  W.  R.  R.  V.  Furlow,  81  Ark.  496,  99 
S.  W.  689. 

$500.  Cagney  ».  Manhattan  R.  R.,  2 
N.  Y.  Supp.  410. 

$500,  Houston  &  T.  C.  R.  R.  v.  Lee 
(Tex.  av.  App.),  123  S.  W.  154. 

$650,  walked  five  miles.  Chamber- 
lain ».  Lake  Shore  &  M.  S.  R.  R.,  122 
Mich.  477,  81  N.  W.  339. 

The  following  verdicts  have  been  held 
excessive: 

$5,000.  Warner  v.  Southern  Pac. 
Co.,  113  Cal.  105,  45  Pac.  187,  54  Am. 
St.  Rep.  327. 

$4,000.  Elser  v.  Southern  Pac.  Co., 
7  Cal.  App.  493,  94  Pac.  852. 

$1,900;  reduced  to  $500.  Willson  v. 
Northern  Pac.  R.  R.,  5  Wash.  621,  32 
Pac.  468. 

$1,400,  expulsion  of  woman  causing 
great  nervous  suffering ;  reduced  to  $400. 
Sloane  v.  Southern  California  R.  R.,  Ill 
Cal.  668,  44  Pac.  320,  32  L.  R.  A.  193. 

$900,  expulsion  from  I^illman  car. 
Pullman  Co.  v.  Custer  (Tex.  Civ. 
App.),  140  S.  W.  847. 

$500.  Camden  I.  Ry.  v.  Frazier,  97 
S.  W.  776,  30  Ky.  L.  Rep.  186. 

$390.  Atchison,  T.  &  S.  F.  R.  R.  t;. 
Hogue,  50  Kan.  40,  31  Pac.  698. 

"^  The  following  verdicts  were  up- 
held where  the  carrier's  servants  were 
insulting  or  used  unnecessary  violence : 

$150  reduced  to  $100.  Brown  v. 
Minneapolis  &  S.  P.  S.  Ry.,  102  Minn. 
298,  113  N.  W.  895. 

$299.54.     Wightman  v.  Chicago  & 
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the  inconvenience  of  the  place  where  the  passenger  is  ex- 
pelled; "*  or  by  serious  injuries  supervening  on  the  expulsion;  *" 
but  if  there  are  no  circumstances  of  aggravation,  large  damages 
will  not  be  allowed,  ^^  unless  exemplary  damages  may  be  al- 


N.  R.  R.,  73  Wis.  169,  40  N.  W.  689,  9 
Am.  St.  Rep.  778,  2  L.  R.  A.  185. 

$300.  Southern  Pac.  Co.  v.  Craner 
(Tex.  Civ.  App.),  101  S.  W.  534. 

$100  actual  and  $300  exemplary. 
Short  V.  St.  Louis  &  S.  F.  R.  R.  (Mo.), 
130  S.  W.  489. 

$500.  Atchison,  T.  &  S.  F.  R.  R.  v. 
Cuniffe  (Tex.  Civ.  App.),  57  S.  W.  692. 

$1,000.  Chesapeake  &  O.  R.  R.  v. 
Osborne,  97  Ky.  112,  30  S.  W.  21,  53 
Am.  St.  Rep.  407. 

$1,250.  Gulf,  C.  &  S.  F.  Ry.  v. 
Moore  (Tex.  Qv.  App.),  39  S.  W. 
987. 

$1,500,  serious  personal  injuries,  ex- 
emplary damages.  St.  Louis,  I.  M.  & 
S.  Ry.  V.  Mynott,  83  Ark.  6,  102  S.  W. 
380. 

$1,500,  walk  of  thirty  miles  after  im- 
prisonment. Trabing  v.  California  N. 
&  I.  Co.,  133  Cal.  XX,  65  Pac.  478. 

$6,000,  leg  broken.  Singleton  v. 
Southwestern  R.  R.,  70  Ga.  464. 

The  following  verdicts  were  held 
excessive: 

$2,500;  reduced  to  $750.  Mobile,  J. 
&  K.  C.  R.  R.  V.  Kranfield,  92  Miss. 
494,  46  So.  71. 

$1,000;  reduced  to  $100.  Missouri, 
K.  &  T.  Ry.  V.  Mitchell,  47  Tex.  Civ. 
App.  307,  105  S.  W.  827. 

"°  The  following  verdicts  were  up- 
held where  inconvenience  or  physical 
injury  resulted  from  the  expulsion: 

$50.  Durfee  v.  Union  Pac.  Ry.,  9 
Utah,  213,  33  Pac.  944. 

$287.  Birmingham  R.  L.  &  P.  Co. !). 
Turner,  154  Ala.  542,  45  So.  671. 

$425.  South  Covington  &  C.  S.  Ry. 
V.  Quinn,  110  S.  W.  404,  33  Ky.  L.  Rep. 
534. 

$1,500.  Texas  &  P.  R.  R.  v.  Lynch 
(Tex.  Civ.  App.),  73  S.  W.  65. 


The  following  verdicts  were  held  ex- 
cessive, in  spite  of  resulting  discomfort 
or  physical  inj\iry: 

$1,000;  reduced  to  $100.  St.  Louis, 
I.  M.  &  S.  Ry.  V.  Woodruff,  89  Ark.  9, 
115  S.  W.  953. 

$850.  Masterson  v.  Chicago  &  N. 
W.  R.  R.,  102  Wis.  571,  78  N.  W.  757. 

$750.  Gillen  v.  Minneapolis,  S.  P.  & 
S.  S.  M.  Ry.,  91  Wis.  633,  65  N.  W. 
373. 

$500;  reduced  to  $250.  Gulf,  C.  &  S. 
F.  R.  R.  V.  St.  John,  13  Tex.  Gv.  App. 
257,  35  S.  W.  501. 

$250.  McLean  w.  Chicago,  S.  P.  M.& 
O.  Ry.,  50  Minn.  485,  52  N.  W.  966. 

$200.  Howe  V.  Gibson,  3  Tex.  Civ. 
App.  263,  22  S.  W.  826. 

I*'  Where  the  expulsion  caused  se- 
rious physical  injury  the  following  ver- 
dicts have  been  upheld: 

$2,500.  Flavin  v.  Chicago,  B.  &  Q. 
R.  R.,  43  Mont.  220,  115  Pac.  667. 

$10,000.  Chicago  U.  T.  Co.  v. 
Brethauer,  125  111.  App.  204,  affirmed, 
223  lU.  521,  79  N.  E.  287. 

A  verdict  of  $1,000  was  held  exces- 
sive, and  was  reduced  to  $500.  Shan- 
non V.  Northern  Pac.  Ry.,  44  Wash. 
321,  87  Pac.  351. 

'^  The  following  verdicts  have  been 
upheld  where  there  were  no  special  cir-. 
cumstances  of  aggravation: 

$150.  Gileson  v.  Minneapolis  &  St. 
L.  R.  R.,  85  Minn.  329,  88  N.  W. 
970. 

$175.  Arnold  v.  Rhode  Island  Co., 
28  R.  I.  118,  163,  66  Atl.  60. 

$200.  Chicago,  St.  L.  &  P.  R.  R.  v. 
Holdbridge,  118  Ind.  281,  20  N.  E.  837. 

$300.  Phettiplace  v.  Northern  Pac. 
R.  R.,  84  Wis.  412,  54  N.  W.  1092. 

8500.  Marlow  v.  Southern  Pac.  Co., 
151  Cal.  383,  90  Pac.  928. 
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lowed.  1^'    Large  damages  have  also  been  allowed  for  abuse,  as- 
sault, or  other  injury  to  passengers  by  servants  of  the  carrier  ^'^ 


$500.  Monnier  v.  New  York  Cent.  & 
H.  R.  R.,  70  App.  Div.  405,  75  N.  Y. 
Supp.  521. 

84,000,  former  verdict  for  S5,000  set 
aside.  Peck  v.  New  York  C.  &  H.  R. 
R.,  8  Hun,  286. 

The  following  verdicts  have  been 
held  excessive: 

$1,500.  Cunningham  v.  Seattle 
Electric  R.  &  P.  Co.,  3  Wash.  471,  28 
Pac.  745. 

$1,300.  Comer  v.  Foley,  98  Ga.  678, 
25  S.  E.  671. 

$1,000.  Terre  Haute,  A  &  St.  L.  R. 
R.  V.  Vanatta,  21  111.  188,  74  Am.  Dec. 
96. 

$800.  Olson  V.  Northern  Pac.  R.  R., 
49  Wash.  626,  96  Pac.  150,  18  L.  R.  A. 
(N.  S.)  209. 

$759.  Brian  v.  Oregon  S.  L.  R.  R., 
40  Mont.  109,  105  Pac.  489. 

$750,  reduced  by  trial  court  from 
$1,500;  further  reduced  to  $400.  Gil- 
len  V.  Minneapolis,  St.  P.  &  S.  S.  M. 
R.  R.,  91  Wis.  633,  65  N.  W.  373. 

$500.  Ijouisville  &  N.  R.  R.  «. 
Breckinridge,  99  Ky.  1,  34  S.  W. 
702. 

$500.  Finch  v.  Northern  Pac.  R.  R., 
47  Minn.  36,  49  N.  W.  329. 

$400.  Cincinnati,  N.  O.  &  T.  P.  R. 
R.  V.  Carson  (Ky.),  140  S.  W.  71. 

$250.  St.  Louis,  i.  M.  &  S.  Ry.  v. 
Woodard,  69  Ark.  659,  64  S.  W. 
263. 

^'^  The  following  verdicts,  including 
exemplary  damages,  have  been  up- 
held: 

$1,325.  Louisville  City  R.  R.  v. 
Mercer,  11  Ky.  L.  Rep.  810. 

$2,000.  Louisville  &  N.  R.  R.  v. 
Wilkinson,  15  Ky.  L.  Rep.  92. 

The  following  verdict  has  been  held 
excessive : 

$750.  Georgia  R.  &  B.  Co  v.  Eskew, 
86  Ga.  641,  12  S.  E.  106,  22  Am.  St. 
Rep.  490. 


"°  The  following  verdicts  have  been 
upheld: 

$250,  conductor  cursed  and  threat- 
ened woman.  St.  Louis  S.  W.  Ry.  v. 
Granger  (Tex.  Civ.  App.),  100  S.  W. 
987. 

$50  actual  and  $450  exemplary; 
brakeman  knocked  passenger  down 
and  kicked  him  in  mouth.  Cathey  v. 
St.  Louis  &  S.  F.  R.  R.  (Mo.),  130 
S.  W.  130. 

$500,  conductor  insulted  passen- 
ger and  struck  him  in  face.  Coor- 
man  v.  Brooklyn  Heights  R.  R.,  127 
App.  Div.  315,  111  N.  Y.  Supp. 
531. 

$750,  conductor  cursed  and  threat- 
ened. Cincinnati,  N.  O.  &  T.  P.  Ry.  v. 
Strosnider,  121  S.  W.  971. 

$1,000,  passenger  insulted  and  im- 
prisoned on  steamboat.  Ragland  v. 
Norfolk  &  Washington  (D.  C.)  Steam- 
boat Co.,  163  Fed.  376. 

$1,000,  eyes  and  nose  bruised. 
Sweeney  v.  Chicago  City  Ry.,  148  111. 
App.  351. 

$1,000.  Missouri,  K.  &  T.  R.  R.  v. 
Gaines,  35  Tex.  Civ.  App.  257,  79  S.  W. 
1104. 

$1,000,  conductor  kissed  passenger. 
Craker  v.  Chicago  &  N.  W.  R.  R.,  36 
Wis.  657,  17  Am.  Rep.  504. 

$2,000,  driver  criminally  assaulted 
female  passenger.  Beardmore  ».  Bar- 
ton, 108  Minn.  28,  121  N.  W. 
228. 

$2,500,  negro  servant  insulted 
woman  passenger.  Gulf,  C.  &  S.  F. 
Ry.  V.  Luther,  40  Tex.  Civ.  App.  517, 
90  S.  W.  44. 

$2,500,  badly  beaten.  Birmingham 
R.  &  E.  Co.  V.  Baird,  130  Ala.  334,  30 
So.   456. 

$2,500,  left  hand  crippled.  Louis- 
ville &  N.  R.  R.  V.  Ray,  101  Tenn.  1,  46 
S.  W.  554. 

$5,000,    operation   required.     Nien- 
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or  by  third  persons  through  lack  of  protection  by  the  carrier's 
servants,^"  and  for  failure  of  the  carrier  to  provide  proper 
accommodations.  ^^^  Verdicts  have  also  been  considered  in 
actions  for  other  injuries  by  a  carrier  to  passenger."' 


dorff  V.  Manhattan  Ry.,  4  App.  Div. 
46,  38  N.  Y.  Supp.  690. 

In  the  following  cases  the  verdicts 
were  held  excessive: 

$1,500;  reduced  to  $1,000.  Doran  v. 
Brooklyn  &  N.  Y.  F.  Co.,  19  N.  Y. 
Supp.  172. 

$1,000,  a  former  verdict  of  $7,000 
having  previously  been  set  aside. 
Georgia  S.  &  F.  Ry.  v.  Ransom,  5  Ga. 
App.  740,  68  S.  E.  943. 

$1,000.  Mitchell  v.  United  Rys.,  125 
Mo.  App.  1,  102  S.  W.  661. 

$900;  reduced  to  $100.  Texas  N.  0. 
R.  R.  V.  MarshaU  (Tex.  Civ.  App.),  140 
S.  W.  508. 

$500;  reduced  to  $100.  Burfeindt  v. 
New  York  City  Ry.,  52  Misc.  651,  101 
N.  Y.  Supp.  589. 

$123.  Mueller  v.  Chicago,  B.  &  N. 
R.  R.,  75  Minn.  109,  77  N.  W.  566. 

"1  The  following  verdicts  have  been 
upheld: 

$200,  reduced  from  $300.  Jansen  v. 
Minneapolis  &  S.  L.  R.  R.,  112  Minn. 
496,  128  N.  W.  826,  32  L.  R.  A.  (N.  S.) 
1206. 

$250.  Lucy  w.  Chicago  G.W.Ry.,  64 
Minn.  7,  65  N.  W.  944,  31  L.  R.  A.  551. 

$1,000.  Richmond  &  D.  R.  R.  v. 
Jefferson,  89  Ga.  554,  17  L.  R.  A.  571, 
16  S.  E.  69. 

$2,000.  Savannah  St.  R.  R.  v. 
Bryan,  86  Ga.  312,  12  S.  E.  307,  22  Am. 
St.  Rep.  748. 

The  following  verdicts  have  been 
held  excessive: 

$18,000.  Louisville  &  N.  R.  R.  v. 
McEwan,  31  S.  W.  465,  17  Ky.  L.  Rep. 
406. 

$15,000;  reduced  to  $5,000.  The 
Western  States,  151  Fed.  929. 

$7,125.  Louisville  Ry.  v.  Welling- 
ton, 126  S.  W.  370,  137  Ky.  719. 


$1,000;  reduced  to  $500.  Whitlock  v. 
Northern  Pac.  Ry.,  69  Wash.  15,  109 
Pac.  188. 

"2  The  following  verdicts  hav«  been 
upheld: 

$700,  blind  man  with  first-class 
ticket  put  in  smoking  car  and  made  ill. 
Louisville  &  N.  R.  R.  v.  Weathers,  163 
Ala.  48,  50  So.  268. 

$750  for  exclusion  from  sleeping  car. 
Braum  v.  Webb,  32  Misc.  243,  65  N.  Y. 
Supp.  668. 

$900  for  failure  to  reserve  berth  for 
sick  lady.  Pullman  P.  C.  Co.  v.  Nelson, 
22  Tex.  Civ.  App.  223,  64  S.  W.  624. 

$1,800,  married  woman  insulted  and 
threatened  with  ejection  from  berth. 
Cincinnati,  N.  O.  &  T.  P.  R.  R.  v. 
Harris,  115  Tenn.  601,  91  S.  W.  211,  5 
L.  R.  A.  (N.  S.)  779. 

The  following  verdicts  have  been 
held  excessive. 

$1,150,  defendant  suffering  with 
rheumatism  not  allowed  to  occupy 
berth  during  day.  Pullman  P.  C.  Co. 
V.  Fowler,  6  Tex.  Civ.  App.  755,  27 
S.  W.  268. 

$1,000,  compelling  white  woman  to 
ride  sixty  miles  in  negro  coach;  reduced 
to  $100.  Missouri,  K.  &  T.  R.  R.  v. 
Ball,  26  Tex.  Civ.  App.  500,  61  S.  W. 
327. 

$500,  failure  to  reserve  berth.  Pull- 
man Co.  V.  Pennock,  118  Tenn.  566, 
102  S.  W.  73. 

"'  The  following  verdicts  have  been 
upheld: 

$60  for  leaving  passenger  at  inter- 
mediate station.  St.  Louis  S.  W.  Ry.  v. 
Germany  (Tex.  Civ.  App.),  56  S.  W. 
586. 

$600  for  failure  to  notify  woman  pas- 
senger to  change  cars.  Central  of  Ga. 
Ry.  w.  Ashley,  159  Ala.  145,  48  So.  981. 
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As  an  example  of  extreme  cases,  a  verdict  of  $50.00  was  held 
not  excessive  where  a  passenger  was  compelled  to  get  off  and 
walk  a  short  distance  in  the  mud."*  And  where  a  conductor 
made  a  vicious  and  unprovoked  assault  on  a  passenger  with  a 
switch  iron,  giving  him  a  long  wound  on  the  skull,  a  fracture  of 
the  skull,  a  blood  tumor  on  the  eye,  causing  loss  of  memory, 
change  of  disposition,  and  permanent  injury,  and  exemplary 
damages  were  recoverable  for  the  malice,  $5,000  compensatory 
and  $2,000  exemplary  damages  were  held  not  to  be  exces- 
sive."^ 

§  1343.  Other  malicious  torts,  or  wrongs  causing  mental 
suffering. 
For  other  malicious  torts  large  verdicts  have  been  allowed, 
as  for  malicious  attachment,"^  malicious  eviction  from  prem- 
ises,"' malicious  discharge  from  employment  "*  or  expulsion 
from  a  beneficial  order,"'  or  wrongful  invasion  of  privacy."" 
And  damages  have  been  considered  for  removing  the  body  of  a 


$1,500  for  misinformation  about 
route.  Southern  Ry.  ».  Nowlin,  156 
Ala.  222,  47  So.  180. 

$2,500  for  delay.  Southern  Ry.  v. 
Miller,  120  S.  W.  278  (Ky.). 

$5,500  (reduced  from  $8,500)  for 
causing  passenger  on  alighting  to  fall 
through  a  trestle.  Bumside  v.  Min- 
neapolis &  St.  L.  Ry.,  110  Minn.  401, 
125  N.  W.  895. 

The  following  verdicts  have  been 
held  excessive: 

$750  for  delay;  reduced  to  $100. 
LeCIaire  v.  Tacoma  R.  &  P.  Co.,  62 
Wash.  157,  113  Pac.  268. 

$640  for  delay  in  shipping  corpse. 
Louisville  &  N.  R.  R.  v.  Hull,  113 
Ky.  561,  68  S.  W.  433,  57  L.  R.  A. 
711. 

"*  City  &  S.  Ry.  v.  Brauss,  70  Ga. 
368. 

"^  Neuer  v.  Metropolitan  St.  Ry., 
(Mo.),  127  S.  W.  669. 

"'  The  following  verdicts  have  been 
upheld: 


$996.  Friedly  v.  Giddings,  119  Fed. 
438. 

$5,000.  Union  Mill  Co.  v.  Prenz- 
ler,  100  la.  540,  69  N.  W.  876. 

1"  The  following  verdicts  have  been 
upheld: 

$200.  Evertson  v.  Sutton,  5  Wend. 
(N.  Y.)  583. 

$400.  Wood  V.  Young,  20  Ky.  L. 
Rep.  1931,  50  S.  W.  541. 

$800.  Walterscheid  v.  Crupper,  79 
Kan.  627^  100  Pae.  623. 

$6,500.  O'Conner  v.  Parrott,  22  111. 
App.  429. 

"« $1,200  not  excessive.  Gibson  v. 
Fidelity  &  Casualty  Co.,  232  111.  49,  83 
N.  E.  539,  affirmmg  135  111.  App. 
290. 

"'  $500  actual  and  $2,500  exemplary 
damages  not  excessive.  St.  Louis  S.  W. 
Ry.  V.  Thompson  (Tex.  Civ.  App.), 
108  S.  W.  453. 

"» $1,000  not  excessive.  Rhodes  v. 
Sperry  &  Hutchinson  Co.,  120  App, 
Div.  467,  104  N.  Y.  Supp.  1102. 
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child  from  a  cemetery, "^  for  expulsion  from  a  theatre,"^  for 
abandonment  of  an  obstetrical  case  by  physician."' 

§  1344.  Exemplary  damages. 

Even  where  exemplary  damages  are  allowed,  the  amount  of 
them  is  not  entirely  within  the  power  of  the  jiu"y,  and  the 
coiu"t  will  see  to  it  that  they  bear  some  relation  to  the  actual 
damages;  if  the  amount  is 'out  of  all  proper  proportion  to  the 
actual  damages  the  verdict  will  be  set  aside  as  excessive."* 


§  1346.  Assault  and  battery. 

For  intentional  injury  by  assault  and  battery  the  circum- 
stances may  lead  to  large  damages  for  mental  suffering."^ 


"'■  $1,700  excessive.  Bessemer  L.  & 
I.  Co.  V.  Jenkins,  111  Ala.  135,  18  So. 
565. 

1^2  $250  not  excessive.  WeberrStair 
Co.  V.  Fisher,  119  S.  W.  195  (Ky.  L. 
Rep.). 

1^'  $2,000  not  excessive.  Lathrope  v. 
Flood,  135  Cal.  458,  63  Pac.  1007. 

i<*The  following  verdicts  for  exem- 
plary damages  have  been  held  exces- 
sive because  out  of  proportion  to  the 
actual  damages: 

$1,000  for  trespass  on  premises  of  a 
total  value  of  little  over  $1,000.  Cobb 
V.  Johnson  (Tex.  Civ.  App.),  105  S.  W. 
847. 

$225,  actual  damages  $25.  Texas  L. 
&  C.  Co.  ».  Nations  (Tex.  Civ.  App.), 
63  S.  W.  915. 

$800,  actual  damages  $37.  Ahrens  v. 
Fenton,  138  la.  559,  115  N.  W.  233. 

$2,344,  actual  damages  $56.  Flanary 
V.  Wood,  32  Tex.  Civ.  App.  250,  73 
S.  W.  1072. 

$4,950,  actual  damages  $25.  Page  v. 
Yool,  28  Colo.  464,  65  Pac.  636. 

$10,000,  actual  damages  $200.  In- 
ternational &  G.  N.  Ry.  V.  Telephone 
&  Tel.  Co.,  69  Tex.  277,  5  S.  W.  517,  5 
Am.  St.  Rep.  74. 

The  following  verdicts  for  exemplary 
damages  were  allowed: 

$50,  actual  damages  $35.    Lister  v. 


CampbeU  (Tex.  Civ.  App.),  46  S.  W. 
876. 

$1,500,  actual  damages  $800.  Sum- 
mers V.  Keller,  152  Mo.  App.  626,  133 
S.  W.  1180. 

$2,500,  actual  damages  $500.  St. 
Louis  S.  W.  Ry.  v.  Thompson  (Tex. 
Civ.  App.),  108  S.  W.  453. 

In  Bentley  v.  Fischer  L.  &  M.  Co.,  51 
La.  Ann.  451,  25  So.  262,  exemplary 
damages  of  $5,000  where  the  actual 
damages  were  $500  were  held  sufficient. 

"5  The  following  verdicts  have  been 
upheld: 

$100,  wrist  broken.  Peterson  v. 
Toner,  80  Mich.  350,  45  N.  W.  346. 

$225.  Schmitz  v.  Kirchan,  32  Wash. 
546,  73  Pac.  678. 

$300.  Matthews  v.  Gray  (Ky.),  137 
S.  W.  517. 

$350,  malicious  assault  by  man  on 
boy.  Fleming  v.  Loughren,  139  la. 
517,  115  N.  W.  506. 

$400.  Faulkner  v.  Davis,  38  S.  W. 
1049,  18  Ky.  L.  Rep.  1004. 

$450,  malicious  assault  by  man  on 
boy.  HoUins  v.  Gorham,  66  S.  W.  823, 
23  Ky.  L.  Rep.  2185. 

$450  exemplary  damages.  August  v. 
Finnerty,  30  Oh.  Cir.  Ct.  330. 

$200  actual  and  $300  exemplary. 
McMillen  v.  Elder  (Mo.  App.),  140 
S.  W.  917. 
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This  is  especially  true  in  the  case  of  indecent  assault  upon  a 
woman, "^  or  in  the  case  of  illegal  search  of  the  person."^ 
Where  the  defendant,  while  running  his  saloon  on  Sunday  in 
violation  of  law,  made  an  assault  on  the  plaintiff  which  broke 
his  jaw,  made  it  necessary  to  employ  surgical  aid,  and  caused 


S500  exemplary  damages.  Coal  B. 
E.  Ry.  V.  Young,  126  111.  App.  651. 

$500,  assault  of  man  on  child.  Moore 
V.  Sturm,  88  Neb.  793,  130  N.  W.  581. 

$570,  aggravated  case.  Smith  v. 
Flannery,  69  Hun,  615,  23  N.  Y.  Supp. 
201. 

$900,  pain,  and  serious  injury  to  hip. 
Williams  v.  Williams,  132  Mo.  App. 
266,  111  S.  W.  837. 

$1,000,  including  exemplary  dam- 
ages, defendant  publicly  spit  in  plain- 
tiff's face.  Alcorn  v.  Mitchell,  63  111. 
553. 

$1,000,  plaintiff  maimed.  Slater  v. 
Rink,  18  111.  527. 

$1,000,  patient  in  hospital  injured  by 
demented  patient.  University  of  Louis- 
ville V.  Hammock,  127  Ky.  564,  106  S. 
W.  219. 

11,000,  wanton  assault  in  dining- 
room  of  hotel,  exemplary  damages. 
Borland  v.  Barrett,  76  Va.  128,  44  Am. 
Rep.  152. 

$1,250,  malicious  and  unprovoked 
battery  on  sick  woman,  exemplary 
damages.  Chicago  C.  T.  Co.  v.  Ma- 
honey,  230  111.  562,  82  N.  E.  868,  af- 
firming 131  111.  App.  591. 

$2,000,  gunshot  wound.  James  v. 
Hayes,  63  Kan.  133,  65  Pac.  241. 

$2,000,  plaintiff  a  minister.  Wagner 
V.  Gibbs,  80  Miss.  53,  31  So.  434,  92 
Am.  St.  Rep.  598. 

$2,500,  serious  injury  in  public  place. 
Rand  v.  Butte  E.  Ry.,  40  Mont.  398, 
107  Pac.  87. 

$2,500,  plaintiff  rendered  insane. 
Spear  v.  Sweeney,  88  Wis.  545,  60 
N.  W.  1060. 

$4,500,  severe  injury  to  seaman. 
Bolden  v.  Jensen,  70  Fed.  505. 

$5,000,    pain,    eyesight     impaired. 


Doerhoefer  v.  Shewmaker,  97  S.  W.  7, 
29  Ky.  L.  Rep.  1193. 

The  following  verdicts  have  been 
held  excessive: 

$5,000  for  overcoming  resistance  of 
girl  to  entry  on  land.  East  Jersey  Co. 
V.  SUngerland,  58  N.  J.  L.  411,  33  Atl. 
843. 

$2,000,  slight  injury.  St.  Peter  v. 
Iowa  Tel.  Co.,  151  la.  294,  131  N.  W. 
2. 

$2,000,  assault  with  whip.  Goetz  v. 
Ambs,  22  Mo.  170. 

$1,000  for  insulting  assault  on  man 
of  poor  character;  reduced  to  $300. 
Matson  v.  Matson,  105  Me.  152,  73 
Atl.  867. 

$600,  slight  injury.  Nagle  v.  Cohn 
(R.  I.),  67  Atl.  419. 

i«  The  following  verdicts  were  up- 
held: 

$500.  Bruske  v.  Neugent,  116  Wis. 
488,  93  N.  W.  454. 

$700  after  former  verdicts  of  $500 
and  $510  had  been  set  aside.  Ragsdale 
V.  Ezell,  20  Ky.  L.  Rep.  1567,  49  S.  W. 
775. 

A  verdict  of  $3,000  was  held  exces- 
sive, and  reduced  to  $1,500.  Kurpge- 
weit  V.  Kirby,  88  Neb.  72,  129  N.  W. 
127. 

"'  The  following  verdicts  were  up- 
held: 

$800.  Kress  v.  Lawrence,  158  Ala. 
652,  47  So.  574. 

$2,500.  Doane  v.  Anderson,  15  N.  Y. 
Supp.  459. 

A  verdict  of  $1,000  was  held  exces- 
sive where  a  woman,  accused  of  taking 
property,  went  to  the  office  and  stayed 
there  some  time  in  order  to  get  back 
her  property.  Fair  v.  Himmel,  50  111. 
App.  215. 
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an  expense  of  $225,  and  loss  of  time,  a  verdict  of  $482  was 
held  not  excessive."*  Where  a  woman  while  in  a  deUcate 
state  of  health  was  wrongfully  ejected  from  a  house  in  bad 
weather,  at  night,  and  was  compelled  to  seek  shelter  with  a 
neighbor,  a  verdict  of  $6,000  actual  and  $1,000  exemplary- 
damages  was  held  not  excessive.""  In  Pullman  Palace  Car 
Co.  V.  Lawrence  ""  a  verdict  for  $15,000  as  compensatory  and 
exemplary  damages  for  an  assault  on  a  passenger  was  upheld; 
and  in  Nirsing  v.  Smith  i"  a  verdict  for  $45,000  was  allowed 
to  stand  where  the  defendant  murderously  assaulted  his  son- 
in-law  with  a  shot-gun,  seriously  disabUng  him. 

§  1346.  Physical  injury — Doubtful  physical  consequences. 

Where  the  plaintiff  seeks  compensation  for  alleged  injurious 
consequences  of  an  injury,  and  the  court  feels  serious  doubt 
whether  the  damage  suffered  was  in  reality  a  consequence  of 
the  injury,  this  doubt  may  be  considered  in  passing  upon  a 
motion  to  set  aside  the  verdict  as  excessive."^ 

§  1347.  Slight  or  temporary  injury. 

For  a  sUght  or  temporary  injury  small  verdicts  have  been 
held  not  excessive,  and  even  in  a  few  cases  large  verdicts, 
where  the  injury,  though  temporary  and  curable,  is  severe;  ^*' 

1"  Bicknese  v.  Brandl,  46  Ind.  App.  $4,060.     Johnson  v.  Great  N.  Ry., 

269,  91  N.  E.  41.  107  Minn.  285,  119  N.  W.  1061. 

>«  Redfield   v.    Redfield,    75    Iowa,  $4,000;  reduced  to  $1,000.     Pate  v. 

435,  .39  N.  W.  688.  Columbia  &  P.  S.  R.  R.,  52  Wash.  166, 

"» 74  Miss.  782,  22  So.  53.  100  Pac.  324. 

151 222  Pa.  8,  70  Atl.  906.  $3,500;  reduced  to  $2,000.    Billings 

152  Where  serious  doubt  was  felt  by  v.  Snohomish,  51  Wash.  135,  98  Pac. 

the  court  as  to  whether  an  alleged  con-  107. 

sequence  had  followed  from  the  injury,  $2,000;  reduced  to  $1,200.    Reynolds 

the  following  verdicts  were  held  exces-  v.    Smith,    148   la.  264,   127   N.    W. 

sive:  192. 

$7,000;  reduced  to  $2,500.    Wellman  Anything  over  $1,000.    Schierloh  ». 

V.  Metropolitan  St.  Ry.,  219  Mo.  126,  Interurban  St.  Ry.,  115  App.  Div.  455, 

118  S.  W.  31.  101  N.  Y.  Supp.  437. 

$5,000.    Louisville  Ry.  v.  Roser,  122  "» For  a  slight  or  temporary  injury 

S.  W.  149.  the  following^  verdicts  have  been  up- 

$5,000 ;  reduced  to  $3,000.    Briscoe  v.  held : 

MetropoUtan  St.  Ry.,  222  Mo.  104,  120  $200.    Tanzer  v.  New  York  C.  Ry., 

S.  W.  1162.  46  Misc.  86,  91  N.  Y.  Supp.  334. 

$4,250.     Webb  v.   Minneapolis   St.  $250.    Anderson  v.  Sparks,  142  Wis. 

Ry.,  107  Minn.  282,  119  N.  W.  955.  398,  125  N.  W.  925. 
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but  in  general  large  verdicts 
merely  temporary  injuries."* 

$300.  Sheyer  v.  Lowell,  134  Cal. 
357,  66  Pac.  307. 

$300.  Evansville  El.  Ry.  v.  Lerch, 
40  Ind.  App.  147,  81  N.  E.  22.5. 

$300.  Riley  v.  Iowa  Falls,  83  la. 
761,  50  N.  W.  33. 

$300.  Illinois  Cent.  R.  R.  v.  Tandy, 
107  S.  W.  715,  32  Ky.  L.  Rep.  962. 

$300.  Segerstrom  v.  Lawrence 
(Wash.),  116  Pac.  876. 

$350.  Barry  v.  Kurshan,  103  N.  Y. 
Supp.  120. 

$400.  Louisville  &  A.  R.  R.  v.  Davis, 
96  S.  W.  533,  29  Ky.  L.  Rep.  846. 

$441.67.  Hignett  v.  Norridgewock, 
105  Me.  189,  73  Atl.  1086. 

$450.  St.  Louis,  I.  M.  &  S.  Ry.  v. 
Grimsley,  90  Ark.  64,  117  S.  W.  1064. 

$466.66.  Vindas  v.  Bering  Coal  Co., 
145  111.  App.  528. 

$500.  St.  Louis,  I.  M.  &  S.  Ry.  v. 
Fambro,  88  Ark.  12,  114  S.  W.  230. 

$500.  Morton  w.  Pusey,  237  111.  26, 
86  N.  E.  601. 

$500.  Southern  Ry.  o.  Johnson,  101 
S.  W.  929,  31  Ky.  L.  Rep.  143. 

$500.  Baker  v.  Best,  107  S.  W.  1192, 
33  Ky.  L.  Rep.  1. 

$500.  Campbell  v.  Dreher,  110  S.  W. 
353,  33  Ky.  L.  Rep.  444. 

$500.  Louisville  Ry.  v.  O'Connell, 
126  S.  W.  1103  (Ky.). 

$500.  Creason  v.  St.  Louis,  I.  M.  & 
S.  Ry.,  149  Mo.  App.  223,  130  S.  W. 
445. 

$500.  Norman  v.  Bellingham,  46 
Wash.  205,  89  Pac.  559. 

$600.  St.  Louis  &  S.  F.  Ry.  ». 
Neely,  45  Tex.  Civ.  App.  611, 101  S.  W. 
481. 


have  not  been  sustained  for 


$600.  Carroll  v.  Centralia  Water 
Co.,  5  Wash.  613,  32  Pac.  609. 

$650.  Scurlock  v.  Boone,  142  la. 
684,  121  N.  W.  369. 

$665.  Hill  V.  Glenwood,  124  la.  479, 
100  N.  W.  522. 

$700.  Harvey  v.  News  Pub.  Co. 
(R.  I.),  69  Atl.  69. 

$750.  St.  Louis  S.  W.  Ry.  v.  Jackson, 
91  Ark.  14,  124  S.  W.  241. 

$750.  Lemoine  v.  Sullivan  (Ark.), 
134  S.  W.  946. 

$750.  Ryan  v.  Knickerbocker 
Steam-boat  Co.,  15  Daly,  520,  8  N.  Y. 
Supp.  471. 

$800.  Winfrey  v.  St.  Louis  Trans. 
Co.,  122  Mo.  App.  388,  99  S.  W.  458. 

$825.  Chesapeake  &  O.  Ry.  t'. 
Dodge,  66  S.  W.  606,  23  Ky.  L.  Rep. 
1959. 

$1,000.  Eagle  Distillery'  v.  Hardy 
(Ky.),  120  S.  W.  336. 

$1,000.  Boyle  v.  Sagmaw,  124  Mich. 
348,  82  N.  W.  1057. 

$1,000.  Hedges  v.  Metropolitan  St. 
Ry.,  125  Mo.  App.  583, 102  S.  W.  1086. 

$1,000.  Maness  v.  Joplin  &  P.  Ry., 
149  Mo.  App.  259,  130  S.  W.  87. 

$1,000.  Kelly  v.  Butte,  34  Mont. 
530,  87  Pac.  968. 

$1,000.  Rogers  v.  Mann  (R.  I.),  70 
Atl.  1057. 

$1,000.  Houston  C.  S.  Ry.  v.  Ross 
(Tex.  Qv.  App.),  28  S.  W.  254. 

$1,200.  Rush  V.  Spokane  F.  &  N. 
Ry.,  23  Wash.  501,  63  Pac.  500. 

$1,200.  Hiroux  v.  Baum,  137  Wis. 
197, 118  N.  W.  533, 19  L.  R.  A.  (N.  S.) 
332. 

$1,250      (reduced     from      $2,500). 


"<  For  a  slight  or  temporary  injury 
the  following  verdicts  have  been  held 
excessive: 

$25,000;  reduced  to  $5,000.  Peyton 
V.  Texas  &  P.  Ry.,  41  La.  Ann.  801,  6 
So.  690. 


$25,000;  reduced  to  $12,500.  Yazoo 
&  M.  V.  R.  R.  V.  Cobb,  94  Miss.  661,  48 
So.  522. 

$17,500.  Dresch  v.  Elliott,  137  App. 
Div.  252,  122  N.  Y.  Supp.  14. 

$12,000.    Rueping  v.  Chicago  &  N, 
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§  1348.  Broken  bones— Bones  of  leg  and  hip. 
For  a  broken  leg  the  amount  of  compensation  allowed  by  the 


Bauer  v.  Ollendorf,  12  Ind.  App.  397, 
40  N.  E.  644. 

$1,250.  Ownesboro  v.  Williams  (Ky. 
L.  Rep.),  116  S.  W.  280. 

$1,250.  Connor  v.  Wabash  R.  R., 
149  Mo.  App.  676,  129  S.  W.  777. 

$1,250.  Clegg  V.  Metropolitan  St. 
Ry.,  37  N.  Y.  Supp.  130. 

$1,250.  Ft.  Worth  &  D.  C.  Ry.  v. 
Bell,  5  Tex.  Civ.  App.  28,  23  S.  W.  922. 

$1,350.  Washington  v.  Rhode  Is- 
land Co.  (R.  I.),  70  Atl.  913. 

$1,400.  Smith  v.  Des  Moines,  84  la. 
685,  51  N.  W.  77. 

$1,400.  Southern  Ry.  v.  Cash,  110 
Va.  282,  65  S.  E.  601. 

$1,500  (reduced  from  $2,000).  Mar- 
shall V.  Saginaw  V.  T.  Co.,  157  Mich. 
541,  122  N.  W.  131. 

$1,500.  Mack  v.  Chicago,  R.  I.  &  P. 
Ry.,  123  Mo.  App.  631,  101  S..  W. 
142. 

$1,600.  Driscoll  v.  Humes,  Cruise  & 
SmUey  Co.  (R.  I.),  69  Atl.  766. 

$1,675.  Stevens  w.  E.  &  N.  A.  Ry., 
66  Me.  74. 

$2,000.  Prowell  v.  Waterloo,  144  la. 
689,  123  N.  W.  346. 


$2,000.  Plozke  v.  Detroit  U.  Ry., 
162  Mich.  632,  127  N.  W.  700. 

$2,000.  Kampmann  v.  Rothwell 
(Tex.  Civ.  App.),  107  S.  W.  120. 

$2,500.  A.  L.  Clark  Lumber  Co.  o. 
Johns  (Ark.),  135  S.  W.  892. 

$2,500.  Miller  v.  St.  Paul  City  Ry. 
(Minn.),  68  N.  W.  862. 

$2,500.  Heiberger  v.  Missouri  & 
Kansas  Tel.  Co.,  133  Mo.  App.  452, 
113  S.  W.  730. 

$2,500.  Citizens'  Ry.  v.  Griffin,  49 
Tex.  av.  App.  569,  109  S.  W.  999. 

$2,500.  Chesapeake  &  O.  Ry.  v. 
Hoffman,  109  Va.  414,  63  S.  E.  432.  • 

$2,775.  Henderson  v.  Clayton,  57 
S.  W.  1,  22  Ky.  L.  Rep.  283. 

$3,000.  La  Doucre  v.  Nichel 
(Minn.),  131  S.  W.  852. 

$3,000.    Egan  v.  Dry  Dock,  E.  B.  & 

B.  R.  R.,  42  N.  Y.  Supp.  188. 
$4,000.    Morris  v.  St.  Paul  City  Ry., 

105  Minn.  276,  117  N.  W.  500. 

$6,926.06.  Phillips  v.  Taxi  Service 
Co.,  183  Fed.  869. 

$7,500.    Osterhohn  v.  Boston  &  M. 

C.  C.  &  S.  M.  Co.,  40  Mont.  508,  107 
Pac.  499. 


W.  R.  R.,  116  Wis.  625,  93  N.  W. 
843. 

$10,000.  Duffy  V.  Jacobson,  135  111. 
App.  472. 

$10,000.  Louisville  &  N.  R.  R.  v. 
Brown,  127  Ky.  732,  106  S.  W.  795. 

$10,000.  Corcoran  v.  Ulster  &  D.  R. 
R.,  40  N  Y.  Supp.  1117. 

$10,000;  reduced  to  $5,000.  Smith 
V.  Third  Ave.  R.  R.,  10  App.  Div.  409, 
41  N.  Y.  Supp.  977. 

$10,000.  Becker  v.  Albany  Ry.,  54 
N.  Y.  Supp.  395. 

$10,000;  reduced  to  $5,000.  Mis- 
souri Pacific  Ry.  v.  Texas  Pacific  Ry., 
41  Fed.  311. 

$6,500.  Landro  v.  Great  N.  Ry. 
(Minn.),  130  N.  W.  553. 


$6,500.  Waddell  v.  Metropolitan  St. 
Ry.,  213  Mo.  8,  111  S.  W.  542. 

$6,300.  Fremont  E.  &  M.  V.  R.  R.  v. 
French,  48  Neb.  638,  67  N.  W.  472. 

$6,000.  Louisville  &  N.  R.  R.  v. 
Survant,  27  S.  W.  999,  96  Ky.  197. 

$5,500.  Karasich  v.  Hasbrouch,  28 
Wis.  569. 

$5,500;  reduced  to  $3,500.  Wad- 
leigh  V.  Duluth  St.  Ry.,  92  Minn.  415, 
100  N.  W.  104. 

$5,000  (reduced  from  $7,000).  Ala- 
bama G.  S.  R.  R.  V.  Burgess,  119  Ala. 
555,  25  So.  251,  72  Am.  St.  Rep. 
943. 

$5,000;  reduced  to  $3,500.  Moudy 
V.  St.  Louis  D.  B.  &  P.  Co.,  153  Mo. 
App.  34,  130  S.  W.  476. 
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court  has  varied  greatly."*   Verdicts  have  also  been  considered 


$5,000;  reduced  to  $1,500.  Evers  v. 
Weil,  17  N.  Y.  Supp.  29. 

$5,000.  Spofford  v.  Rhode  Island 
Suburban  Ry.,  29  R.  I.  34,  69  Atl.  2. 

$4,500.  Illinois  Cent.  R.  R.  v. 
Downs,  122  111.  App.  545. 

$4,500.  Meade  v.  Brooklyn  Heights 
R.  R.,  39  N.  Y.  Supp.  320. 

$4,300.  Levitt  v.  Nassau  El.  Co.,  43 
N.  Y.  Supp.  426. 

$3,500.  Southern  Ry.  v.  Lee,  119 
S.  W.  170  (Ky.  L.  Rep.). 

$3,500.  Shortsleeve  v.  New  York  C. 
&  H.  R.  R.,  40  N.  Y.  Supp.  1105. 

$3,000.  Graham  v.  Rockford,  142 
111.  App.  306,  affirmed,  238  111.  214,  87 
N.  E.  361. 

$3,000.  Lexington  Ry.  v.  Wood- 
ward, 106  S.  W.  853,  32  Ky.  L.  Rep. 
653. 

$3,000.  Kentucky  &  I.  B.  &  R.  Co. 
V.  Singheiser,  115  S.  W.  192  (Ky.  L. 
Rep.). 

$3,000.  Kennedy  v.  St.  Paul  City 
Ry.,  59  Minn.  45,  60  N.  W.  810. 

$3,000;  reduced  to  $1,925.  Putz  v. 
St.  Paul  Gas  Light  Co.,  108  Minn.  243, 
121  N.  W.  1109. 

$2,500.  Chicago,  R.  I.  &  P.  R.  R.  v. 
Payzant,  87  111.  125. 

$2,500.  Lake  St.  El.  R.  R.  ;;.  John- 
son, 70  111.  App.  413. 

$2,500;  reduced  to  $2,000.  West 
Chicago  St.  R.  R.  v.  Musa,  80  111.  App. 
223. 

$2,500.  Haywood  v.  Bering  Coal 
Co.,  145  111.  App.  506. 

$2,500.  Votimakis  v.  Maropulos, 
147  111.  App.  630. 

$2,350.  Fremont  E.  &  M.  V.  R.  R.  v. 
Leslie,  41  Neb.  159,  59  N.  W.  559. 

$2,250.  Haskins  i/.  Rhode  Island 
Co.  (R.  I.),  69  Atl.  335. 

$2,000;  reduced  to  $1,000.  St.  Louis, 
I.  M.  &  S.  R.  R.  V.  Stovall  (Ark.), 
136  S.  W.  169. 

$1,500.  St.  Louis,  I.  M.  &  S.  R.  R.  v. 
Snell,  82  Ark.  61,  100  S.  W.  67. 


$1,500.  Dixon  v.  Scott,  74  111.  App. 
277. 

$l,500;reducedto$l,000.  Comrade!). 
Atlas  L.  &  S.  Co.,  44  Wash.  470, 87  Pac. 
517. 

$1,425;  reduced  to  $1,000.  Spring- 
field Consol.  Ry.  v.  Wright,  134  111. 
App.  598. 

$1,000.  Parkinson  Sugar  Co.  v. 
Riley,  50  Kan.  401,  31  Pac.  1090. 

$1,000;  reduced  to  $500.  Yazoo  &M. 
R.  R.  V.  Kelly  (Miss.),  53  So.  779. 

$1,000;  reduced  to  $600.  Johnson  v. 
Ish  (Neb.),  133  N.  W.  201. 

$750;  reduced  to  $350.  Bellerti.Levy, 
68  Misc.  182,  124  N.  Y.  Supp.  411. 

$700;  reduced  to  $400.  Durose  v.  St. 
Paul  City  Ry.,  80  Minn.  512,  83  N.  W. 
397. 

$.500.  Southern  Ry.  v.  Turner 
(Miss.),  49  So.  113. 

$400.  Chicago  v.  Colman,  33  111. 
App.  557. 

$250;  reduced  to  $100.  Catzer  v. 
Brooklyn,  O.  C.  &  S.  R.  R.(Misc.),  112 
N.  Y.  Supp.  1088. 

$250;  reduced  to  $125.  De  Noyels  v. 
Joline  (Misc.),  116  N.  Y.  Supp.  662. 

$250.  Vilicki  a.  New  York  Transp. 
Co.,  65  Misc.  43,  119  N.  Y.  Supp.  220. 

'"  For  a  broken  leg  the  following  ver- 
dicts have  been  upheld: 

$275.  Madisonville  v.  Stewart  (Ky.), 
121  S.  W.  421. 

$500,  nervous  system  injured.  Ken- 
tucky Hotel  Co.  V.  Camp,  97  Ky.  424, 
30  S.  W.  1010. 

$900,  seven  months  lame,  leg  per- 
manently shortened.  Palmer  Transf. 
Co.  V.  Smith,  137  Ky.  319,  125  S.  W. 
725,  29  L.  R.  A.  (N.  S.)  321. 

$985  (reduced  from  $1,000),  both 
legs,  permanent  deformity.  Mitchell  v. 
Libby,  149  111.  App.  201. 

$1,000.  Hobart  Lee  Tie  Co.  v.  Keck, 
89  Ark.  122,  116  S.  W.  183. 

$1,200.  Smith  v.  Heibel,  157  Mo. 
App.  177,  137  S.  W.  70. 
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for  damages  from   broken  ankles,"*  broken  kneecap,* ^^  and 
broken  hips.^^* 


$1,400.  Smith  v.  DeS  Moines,  84  lai 
685,  51  N.  W.  77. 

$1,500,  pernlaiiettt  distortion  and 
pain.  IVibrgan  ti.  C.  Hager  &  Sbns'H. 
M. Co.,  120  Mo.  App.  590,  97S.W. 638. 

$1,80©;  permanent  shorteiiing.  Prop- 
som  V.  Leatham,  80*Wis.  608,  SON.  W. 
686. 

$^,000.  Pearce  'v.  Kalisas  City,  156 
Mo.  App.  236,  IS'S'S.  W.  629. 

$2,500,  permanent  itfckpacity.   Dries 


».  FredeHeh,  73  Tex.  4ea,  US.  W. 
493. 

$2,500.  Patterson  v.  MelcMor,  106 
Minri:"437,  119  N.  W.  402. 

$3,00i0  (redticed  from  $4;000);  Chi- 
cago City  Ry.  ».'  Kenyon,  137  111.  App. 
126;  affirmed,  235  111.406, 85  N.  E.  660. 

$3,000;  arm  also'  broken  afld  de- 
formed, serious  nervous  effects.  Maine 
ti.  CMcsigd  City  Ry.,  148  111.  App.  509. 

$3,000,  penrianeht  injury,  incapacity 


"«  For  a  broken  anikle  the  following 
verdicts  have  been  upheld: 

$2,500.  Millel:  t).  City  of  New  York, 
104  App.  Div.  33,  93'N.  Y'  Siipp.  227. 

$3,000,  arm  also  broken,  earning 
capacity  imipaired.  Selma  Street  &  S. 
R.  R.  V.  Owen,  132  Ala;  420;  31  So.  598. 

$3,000,  permianent  lameness.  St. 
Joseph  &  G.  I.  R.  R.  V.  Hedge,  44  Neb. 
446,  62  N.  W.  887. 

$3,000,  Pott's  fracture.  Haney  v. 
City  of  New  York;  126  App'.  Div.  908, 
110  N.  Y.  Supp.  815. 

$3,000,  permanent  stiffiiess.  St. 
Joseph  &  G.  I.  R.  R;  V.  Hedge',  44  Neb. 
446,  62  N.  W.  887. 

$4,000,  painful  and  permanent  in- 
juries. Missouri,  K.  &'  T.  Ry.  v.  Bris- 
coe (Tex.  Civ.  App.),  109  S.  W.  4S3. 

$4,000,  crippled  for  life.  St.  Louis  & 
S.  F.  Ry.  v.  Woolum,  84  Tex.  570,  19 
S.  W.  782. 

$5,000,  piBrmianerit  impairment  of 
earning  capacity.  Louisville  v.'  Ar- 
rowsmith  CKy.),  140  S.  W'.  1029. 

$6,500,  rupture,  permanent  incapac- 
ity.   The  Mineola,  44  Fed.  143. 

$7,5(X),  Pott's  fracture.  Ft.  Worth 
V.  Williams  (Tex.  Civ.  App.),  119  S.  W. 
137. 

The  following  verdicts  have  been 
held  excessive: 

$10,000.  Adams  v:  Mo.  Pac.  Ry., 
100  Mo.  555,  12  S.  W.  637,  13  S.  W. 
609. 
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$8,666,  strength  of  leg  permanently 
impaired,  but  not  use  of  it;  reduced  to 
$5,000.  Nicholds  v.  Crystal  Plate 
Glass  Co.,  126  Mo.  65,  28  S.  W.  991. 

$4,000,  great  pain,  permanent  lame- 
ness; reduced  to  $2,500.  Johnson  v.  St. 
Paul  City  Ry.,  67  Minn.  260,  69  N.  W. 
900,  36  L.  R.  A.  586. 

"'  For  broken  kneecap  and  dis- 
located collar  bone,  $3,000  was  al- 
lowed. Ward  V.  Mefeds  (Minn.),  130 
N;w.  2;    , 

168  For  a  broken  hip  the  following 
verdicts  have  been  upheld: 

$2,000,  leg  permanently  shortened 
and'criFfpled.  Leonard  v.  Union  Ry., 
98  App.  Div.  204,  90  N.  Y.  Supp.  574. 

$3,0(J0.  Beringer  v.  Dubuque  St.  R. 
r!,  118  Iowa;  135,  91  N:  W.  931. 

$5,000,  impacted  fractiire,  permanent 
injury.  Kansas  City  v.  Manning;'  50 
Kaa.  373,  31  Pac.  1104. 

$5,000,  inipacted  fr&,cture,  great  paili. 
Peterson  v.  Metropolitan  St.  Ry.,  211 
Mo.  498;  111  S.  W.  37. 

$7,750,  permanent  lameness.  Setzler 
V.  Metropolitan  St.  Ry.  (Mb.),  127  S. 

w;i. 

The  following  verdicts  were  held  ex- 
cessive: 

$15,000;  reduced  to  $10,000.  Cox- 
head  V.  Johnson,  47  N.  Y.  Supp.  389. 

$12,500;  reduced  to  $7,000.  Dean  v. 
Wabash  R.  R.,  229  Mo.  425,  129  S.  W. 
953. 
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1349.  Bones  of  arm  or  shoulder. 

In  case  of  a  broken  arm,  verdicts  have  had  a  rather  wide 


to  labor  for  a  year.  Campbell  v.  Rail- 
way Transfer  Co.,  95  Minn.  375,  104 
N.  W.  547. 

$3,000,  leg  shortened.  Weingarten  v. 
Metropolitan  St.  Ry.,  62  App.  Div. 
364,  70  N.  y.  Supp.  1113. 

$3,000,  leg  shortened.  MaJoney  v. 
Stetson  &  Post  Mill  Co.,  46  Wash.  645, 
90  Pac.  1046. 

$3,250,  permanent  lameness,  severe 
pain.  NavaUles  v.  Dielmann,  124  La. 
421,  50  So.  449. 

$3,850,  permanent  lameness,  shoul- 
der dislocated.  North  Arkansas  Tel. 
Co.  V.  Steiner,  95  Ark.  275,  129  S.  W. 
810. 

$4,000,  permanent  shortening.  Roche 
V.  Redington,  125  Cal.  174,  57  Pac.  890. 

$4,000,  both  legs  broken.  Atchison, 
T.  &  S.  F.  Ry.  V.  Hastings,  78  Kan. 
499,  100  Pac.  68. 

$4,000.  Danville,  L.  &  N.  Turnpike 
Road  Co.  V.  Stewart,  2  Mete.  (Ky.)  119. 

$4,000,  foot  crushed,  head  wound, 
long  disablement.  Burleigh  v.  St. 
Louis  Tr.  Co.,  124  Mo.  App.  724,  102 
S.  W.  621. 

$4,000,  left  arm  and  leg  permanently 
injured,  shock  to  nervous  system,  large 
medical  expenses.  Missouri,  K.  &  T. 
Ry.  V.  Malone  (Tex.  Qv.  App.),  110 
S.  W.  958. 

$4,316.75,  wrist  sprained,  ankle 
bruised,  leg  shortened.  Chicago  &  A. 
Ry.  V.  Watsker,  128  111.  App.  299. 

$4,500  (reduced  from  $6,000),  per- 
manent shortening,  lameness  and  in- 
capacity. Lehman  v.  Minneapolis  &  S. 
L.  R.  R.  (la.),  133  X.  W.  327. 

$4,500,  both  legs,  one  permanently 
shortened,  loss  of  time  and  expenses 
$1,143.  Burke  v.  St.  Louis  Southwest- 
em  Ry.,  120  Mo.  App.  683, 97  S.  W.  981. 

$4,500,  permanent  incapacity.  Evers 
V.  Wiggins  Ferry  Co.,  127  Mo.  App. 
236,  105  S.  W,  306. 

$5,000  (reduced  from  $8,000),  per- 


manent crippling.  Chicago  City  Ry.  v. 
Mumford,  97  111.  660. 

$5,000,  permanent  shortening.  Eiler- 
man  v.  Farmer  (Ky.  L.  Rep.),  118 
S.  W.  289. 

$5,000,  permanent  incapacity.  Per- 
rette  v.  City  of  Kansas  City,  162  Mo. 
238,  62  S.  W.  448. 

$5,000,  permanent  incapacity.  Pauck 
V.  St.  Louis  D.  B.  &  P.  Co.,  166  Mo. 
639,  66  S.  W.  1070. 

85,000,  permanent  injury  and  de- 
formity. Garard  v.  Manufacturers'  C. 
&  C.  Co.,  207  Mo.  242,  105  S.  W.  767. 

$5,000,  permanent  lameness.  Baker 
V.  Metropolitan  St.  Ry.  (Mo.  App.), 
126  S.  W.  764. 

$5,000,  permanent  lameness  and  de- 
formity. Missouri,  K.  &  T.  Ry.  v. 
Johnson  (Tex.  Civ.  App.),  37  S.  W.  771. 

$5,000,  broken  arm  also.  Hoseth  v. 
Preston  Mill  Co.,  55  Wash.  416,  104 
Pac.  612. 

$5,500,  compound  comminuted  frac- 
ture, permanent  injury  and  lameness. 
Kincaid  v.  WaUa  WaUa  V.  T.  Co.,  57 
Wash.  334,  106  Pac.  918. 

$6,000,  necrosis  of  bone,  permanent 
disability.  Louisiana  &  Ark.  Ry.  v. 
Nix,  94  Ark.  270,  126  S.  W.  1076. 

87,000,  permanent  shortening  and 
lameness,  constitution  impaired. 
Moore  v.  Wabash  R.  R.,  157  Mo.  App. 
53,  137  S.  W.  5. 

$7,000,  leg  shortened,  permanent 
pain.  Fitch  v.  Broadway  &  S.  A.  R.  R., 
58  N.  Y.  Super.  Ct.  575,  10  N.  Y.  Supp. 
225. 

87,500,  necrosis  of  bone,  several  op- 
erations, chronic  invalid  for  life.  Chi- 
cago V.  Loebel,  130  111.  App.  487,  af- 
firmed, 228  111.  52,  81  N.  E.  796. 

$7,595,  other  injuries,  permanent 
nervousness,  leg  shortened.  Loftus  v. 
Metropolitan  St.  Ry.,  220  Mo.  470, 
119  S.  W.  942. 

$7,700,  hip  crushed,  ribs  broken,  per- 
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range,  as  might  be  expected  from  the  great  variety  of  ac- 


manent  disability.  Foster  v.  B.  I. 
Crooker  Co.,  143  App.  Div.  920,  126 
N.  Y.  Supp.  1020. 

$8,500,  several  ribs  broken,  lung  in- 
jured, great  pain,  permanently  crip- 
pled. Foster  v.  Chicago,  R.  I.  &  P. 
Ry.,  134  la.  67,  111  N.  W.  415. 

$9,000,  leg  shortened  and  crippled. 
Griffith  V.  Missouri  Pac.  R.  R.,  98  Mo. 
168,  11  S.  W.  559. 

$10,000,  permanent  cripple,  great 
pain.  Hilton  &  D.  L.  Co.  v.  Ingram, 
136  Ga.  473,  70  S.  E.  234. 

$10,000,  compound  fracture,  shock 
to  nervous  system,  permanent  impair- 
ment, of  capacity.  Olson  v.  Nebraska 
Tel.  Co.,  85  Neb.  331,  127  N.  W. 
916. 

$10,000,  arm  dislocated,  shoulder  and 
side  injured,  long  continued  incapacity. 
Brown  v.  Sullivan,  71  Tex.  470, 10  S.  W. 
288. 

$10,000,  bone  would  not  knit,  plain- 
tiff could  not  stand.  HaU  v.  Northwest 
Lumber  Co.,  61  Wash.  351,  112  Pac. 
369. 

$12,500,  comminuted  fracture  both 
legs,  compound  fracture  of  jaw.  Mc- 
Donnel  v.  Henry  EUas  Brewing  Co.,  44 
N.  Y.  Supp.  652. 

$15,000,  compound  fracture,  intense 
pain  for  twenty  months,  $2,300  medical 
expenses.  Western  U.  T.  Co.  v.  Engler, 
75  Fed.  102,  21  C.  C.  A.  246. 

$15,000,  leg  shortened,  surgical  op- 
eration. Mitchell  V.  Broadway  &  S.  A. 
Ry.,  70  Hun,  387,  24  N.  Y.  Supp. 
32. 

$20,000,  both  legs,  permanent  dis- 
ability, excruciating  pain.  St.  Loiiis 
S.  W.  Ry.  V.  Ford  (Tex.  Civ.  App.),  121 
S.  W.  709. 

$22,000,  both  legs,  ribs  and  back, 
paralyzed  from  waist  down,  use  of  all 
lower  organs  lost,  total  disability. 
Louisville  &  N.  R.  R.  v.  Melton,  127 
Ky.  276,  105  S.  W.  366,  110  S.  W.  233, 
112  S.  W.  618. 


The  following  verdicts  were  held  to 
be  excessive: 

$49,000,  both  legs  and  right  arm 
broken,  shoulder  and  head  hurt,  incur- 
able wound,  leg  shortened;  reduced  to 
$25,000.  Canfield  v.  Chicago,  R.  I.  & 
P.  Ry.,  142  la.  658,  121  N.  W.  186. 

$15,000,  compound  fracture,  several 
operations,  great  pain,  crippled  for  life; 
reduced  to  $7,500.  Dole  v.  New  Or- 
leans R.  &  L.  Co.,  121  La.  945,  46  So. 
929,  19  L.  R.  A.  (N.  S.)  623. 

$14,833.  Southwestern  R.  R.  v. 
Singleton,  66  Ga.  252. 

$12,500,  several  months'  loss  of  time, 
use  of  leg  somewhat  impaired;  reduced 
to  $7,000.  Dean  v.  Wabash  R.  R.,  229 
Mo.  425,  129  S.  W.  953. 

$12,000;  reduced  to  $2,500.  Rueping 
V.  Chicago  &  N.  W.  Ry.,  116  Wis.  625, 
93  N.  W.  843,  96  Am.  St.  Rep.  1013. 

$11,000,  leg  shortened;  reduced  to 
$8,000.  Rice  v.  Reece  (Tex.  Civ.  App.), 
110  S.  W.  502. 

$11,000.  Bronson  v.  Forty-Second 
St.  M.  &  St.  M.  A.  Ry.,  67  Hun,  649,  21 
N.  Y.  Supp.  695. 

$10,000,  both  legs,  one  permanently 
weakened;  reduced  to  $3,500.  Moore 
V.  W.  R.  Pickering  Lumber  Co.,  105 
La.  504,  29  So.  990. 

$9,000  (reduced  from  $15,000);  re- 
duced to  $5,266.20.  Ross  v.  Metro- 
poUtan  St.  Ry.,  116  App.  Div.  507,  101 
N.  Y.  Supp.  932. 

$6,000;  reduced  to  $4,000.  Clapp  v. 
Hudson  River  R.  R.,  19  Barb.  461. 

$5,000,  both  legs  broken;  reduced  to 
$3,500.  Hart  v.  Cascade  Timber  Co., 
39  Wash.  279,  81  Pac.  738. 

$5,000.  North  Chicago  St.  R.  R.  v. 
Wiswell,  68  111.  App.  443. 

$5,000.  Ross  V.  Metropolitan  St. 
Ry.,  104  App.  Div.  378,  93  N.  Y.  Supp. 
679. 

$4,100,  slight  limp;  reduced  to 
$2,100.  Slette  v.  Great  Northern  Ry., 
53  Minn.  341,  55  N.  W.  137. 
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$4,000.  Lombard*; Chicago,  R.  I.  & 
P.  R.  R.,  47  la.  494. 

84,000,  severe  sprain  of  ankle,  in- 
juries to  some  extent  permanent;  re- 
duced to  $2,000.  Galveston  Electric 
Co.  V.  Diekey  (Tex.  Civ.  AppO,  138 
S.  W.  1093. 

83,000.  Chicago  v.  Sutton,  136  111. 
App.  221. 

$3,000;  reduced  to  $2,000i  South! 
Omaha  v.  Fennell  (Neb.),  94  N.  W. 
632. 

82,800,  slight  permanent  limp;  for- 
mer verdict  of  81,700  set  aside,  cOUld* 
not  sanction  more.  Collins  v.  Janes- 
ville,  107  Wis.  436,  87  N.  W.  241. 

$1,700  (reduced  from  $2,500).  Col- 
lins V.  Janesville,  107  Wis.  436,  83 
N.  W.  695. 

$1,500.  Johnson  v.  Heath  (Neb.), 
98  N.  W.  832. 

""  For  a,  broken  arm  the  following 
verdicts  have  been  upheld! 

$500,  permanent  deformity.  Gerkfen 
V.  Plimpton,  62  App.  Div.  35,  70  N.  Y. 
Supp.  793. 

$625,  compound  fracture,  front  teeth 
knocked  out'.  D.  H.  Ewing  &  SonSw. 
Callahan,  105  S.  W.  387,  32  Ky.  L. 
Rep.  46. 

$850,  dislocated  hip,  long-continued 
pain.  Southern'  Ryi  v:  ButgesS,  143 
Ala.  364,  42  So.  35. 

81,750,  compound  fracture,  perma- 
nent impairment  of  use  of'arnS,  large 
medical  expenses.  Trasfc  v.  HalloWell 
Granite  Wks.,  106  Me.  468,  76  Atl. 
919. 

82,600,  face  bruised,  knee  hurt,  hear- 
ing permaneiltly  injured.  Louisville  & 
N.  R.  R.  V.  Roe,  142  Ky.  456, 134  S.  W. 
437. 

83,000jpain,  loss  of  time,  loss  of  use  of 
three  fingers.  Mallay  v.  Ktelly-^Atkin- 
son  Const.  Co.,  144  111.  App.  226,  af- 
firmed, 240  111.  102,  88  N.  E.  234. 

$8,000,  pain,  partial  loss  of  use  of 
hand.     Lanccin  v.  Morgan's' L.    &  T. 


RJ.  R.  &  S.  S.  Co.,  127  La.  1,  53 
So.  365. 

$3,000,  spine  and  shoulder  injured, 
ribs  wrenched,  injuries  permanent. 
Texas  Midland  R.  R.  v.  Byrd  (Tex. 
Civ.  Apt).),  110  S.  W.  199. 

84,500,  permanent  reduction  of 
working  capacity.  Sweeney  v.  Butte,  15 
Mont.  274,  39  Pac.  286. 

$4,750,  permanent  loss  of  use,  several 
operations.  Clark  v.  Johnson  County 
Telephone  Co.  (la.),  123  N.  W.  327. 

85,000,  ear  torn  from  head,  face  dis- 
fl^red,  long"  suffering,  subject  to 
spasms.  Wankowski  v.  Crivitz  P. 
&-  P.  Co.,  137  Wis.  123,  118  N.  W. 
643. 

$8,000,  ribs  broken,  head,  hip,  back 
and  legs  wounded.  Chicago,  R.  I.  &  P. 
Ry.  V.  Pratt,  94  Ark.  430,  127  S.  W. 
711. 

810,000,  ribs  broken,  hand,  arm  and 
leg-  cut,  back  wrenched,  great  pain. 
Yazoo  &  M,  V.  R.  R.  v.  Grant,  86  Miss. 
585,  38  So.  502. 

$15,000,  collar  bone  broken,  arm 
shortened,  plaintiff,  a  surgeon,  ren- 
dered Unable  to  do  delicate  operations, 
nervous  systemi  disturbed,  great  pain. 
Galveston,  H.  &  S.  A.  Ry.  v.  Young, 
45  Tex.  Civ.  App.  430,  100  S.  W. 
993. 

815,000,  collar  bone  broken,  chest 
compressed,  elbow  crushed.  Gulf,  C. 
&  S.  P.  Ry.  V.  Dorsey  (Tex.),  18  S.  W. 
444. 

825,000,  five  ribs  broken,  unable  to 
use  arm  one  year,  money  loss  to  trial 
89,000.  Dieffenbach  v.  New  York,  L. 
E.  &  W.  R.  R.,  5  App.  Div.  91,  38  N.  Y. 
Supp.  788. 

The  following  verdicts  were  held  ex- 
cessive: 

$11,800,  stiffness  of  two  fingers;  re- 
duced to  $6,000.  Clifton  v:  Kansas 
City  So.  Ry.  (Mo.),  135  S.  W.  40. 

$1,500;  reduced  to  $500.  Diblin  v. 
Murphy,  3  Sandf.  19. 
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broken  bones  in  the  hftndj'^*'' -,fii)ger,i"  svrist  ^*^  and. shoul- 
der. ^^^ 

§  1350.  Bones  of  the  trunk. 

For  .fracture  of  the  spine  l^ijge  dam^iges  have  been^giyen  and 
allowed."^  For  a  broken  ,rib  .or  ribs  "^  the  amount  recovered 
varies  according  to  the  accompanying  injuries  or  other  cir- 


160  pof  Jjrqken  bones  jn  a  l^and  the 
following  verdicts  have  been, upheld: 

$700.  Townsend  v.  Joplin  (Mo. 
App.),  123  .S.  W.  474. 

11,500,  hand  permanently  :Btiffewed. 
Goodloe  .V.  Metropolitan  St-  Ry-,  120 
Mo.  App.  194,  96  S.  W,  482. 

1^'.  For  a  broken  .finger  .the  ipllo)TCing 
verdicts  have  been  upheld: 

$300,  hand  lacerated,  idisability.jf or 
three  months.  Olsen  v.  ,Wendt,  58 
Misc.  21,  110  N.  Y.,Supp.  153. 

12,500,  hand  permanently  .injured. 
Gregory  .w.  Slaughter,  99  S.  .W.  247,  30 
Ky.  Law  Rep.  500. 

162  Por  a,  broken  wrist  the  following 
verdicts  have  been  upheld: 

$600  (though  reduced  by  trial  court 
to  $150).  Flaunt  v.  Railway  Transfer 
Co.,  90  Minn.  499,  97  N.  W.,433. 

$1,250,  hand  crippled.  Mohr  v. 
Wetherill,  33  Misc.  791,  67  N.  Y.Supp. 
690. 

$2,000,  CoUes  fracture,  permanent 
diminution  earning  capacity.  Powers 
i;.  Maravia,  125  App.  Div.  9Q2,  108 
N.  Y.  Supp.  159. 

$2,500,  Colles  fi;acture,  hand  dis- 
figured and  use  permanently  impaired- 
Schreiber  v.  Depew,  187  App.  Div.;433, 
121  N.  Y.  Supp.  757. 

"^  For  a  broken  shoulder,  with  per- 
manent impairment  of  use  of  arm,  a 
verdict  for  "$8,000  was  held  exoessiye. 
Southern  Ry.  v.  Godda,rd,  97  S.  ;W. 
392,  30  Ky.  L.  Rep.  126. 

'°*  For  fracture  of  the  spine  the  fol- 
lowing verdicts  have  been  upheld: 

$1,000.  Springfield  Gonsol.  Ry.  v. 
Johnson,  134  111.  App.  536. 

$4,000,  sprained  ankle,  nervous  sys- 


tem affected.   The Cityof .Pqrtsmovith, 
125vFed.  .264. 

$4,500,  .progressive  disP'bility  for  life. 
Hamburg-Amer.  S.  Co.  .v., Backer,  185 
Bed- 40,  107  C.  C.  A.  290. 

r$18,00O,brqken-neck.  Missouri,  K.  & 
T.  Ry.  V.  Thomas,  48  Tex.  ,Civ.  App. 
646, 107  S.  ,W.  868. 

.  $25,000,  (broken  neck,  .total  disability . 
Texas  &  N.  O.  R.  -R.  .^..^Baiiwick,  50 
Tex.  Civ.  App.  544,  110  S.  W, 
953. 

In .  Gprdon  .w.  JKansas  .City  Squthern 
Ry.,  222  Mo.  516,  121  -S.  W.  80,  where 
the  plaintiff^  iback  and  five  ribs  were 
broken,  his  pelvis  find  hip  rbones 
mashed,  and  the  injuries .  resulted  in 
total  pajralysis  from  the  middle  of  the 
back  down,  and  he  had  no  control  over 
the  functions  of  that  part  of  his,  body,  a 
verdict  of  $35,000  was  held  excessive, 
and  jeduced  to  $25,000. 

1C6  ]?Qj.  fi-acture  of  one  or  more  .ribs 
the  following  verdicts  have  been  up- 
held: 

$500  (reduced  from  $600),  several 
ribs  br^dten,  two  attacks  fif  ..pleurisy- 
Ghiesigp  U.  T.  Co.  v.  Berfces,  136  111. 
App.  105. 

$988,  three  ribs-brokep,  shou,lder  dis- 
located, internal  injuries.  Beverage  v. 
RoGkport,..106  Me.  523,  76  AtI.-677. 

$l,000,.he.alth  impaired,  pain.  Mer- 
chants' I.  &  C.  S.  Co.  V.  Eargholt,  129 
Ky.  60,  110  S.  W.  364. 

$1,000,  yesj's  disabiUty.  Dabmer  v. 
Metropolitan  St.  Ry.,  136  Mo.  App. 
443,  118  S.  W.  496. 

$1,000,  probably  permanent  injuries. 
McDermott  v.  Chicago  &  N.  W.  Ry.,  85 
Wis.  102,  55  N.  W.  179. 
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cumstances.    Damages  allowed  for  fracture  of  the  collar  bone 
have  also  been  examined."^ 


§  1361.  Bones  of  the  head. 

Verdicts  have  been  examined  by  the  courts  which  were  ren- 
dered for  a  broken  jaw/"  or  nose/^*  or  for  fracture  of  the  skull. ^^' 


Sl,025.  Ashley  v.  Aberdeen,  46 
Wash.  385,  90  Pac.  210. 

$1,400,  shoulder  dislocated,  permar 
nent  injury.  Waukegan  v.  Sharafinski, 
135  111.  App.  436. 

$1,500,  ribs  and  foot.  West  Chicago 
St.  Ry.  V.  Mileham,  138  111.  App.  569. 

$2,000,  sprained  ankle,  nervous  sys- 
tem shocked,  lame  for  three  months. 
Lee  V.  St.  Louis  &  S.  F.  R.  R.,  146  Mo. 
App.  696,  129  S.  W.  773. 

$2,200,  bruised  back  and  side, 
wrenched  spine,  nervous  disorders. 
Missouri,  K.  &  T.  Ry.  v.  Hay  (Tex. 
Civ.  App.),  86  S.  W.  954. 

$3,000,  collar  bone  broken,  great 
suffering.  Louisville  &  S.  I.  T.  Co.  v. 
Snead,  93  111.  App.  177. 

$3,200,  tumor,  pleurisy,  adhesion  of 
lung.  Wynne  v.  Atlantic  Ave.  R.  R., 
14  Misc.  394,  35  N.  Y.  Supp.  1034. 

$3,500,  stomach  trouble,  permanent 
impairment  of  use  of  arms.  Craney  v. 
Schloeman,  145  111.  App.  313. 

$3,750,  side  bruised,  insensible  for 
some  time.  Missouri  Pacific  Ry.  v. 
Aiken,  71  Tex.  373,  9  S.  W.  437. 

$4,500,  contusion  of  shoulder  and 
head,  inability  to  work,  deterioration  in 
health.  Ivey  v.  Brooklyn  Heights  R. 
R.,  63  App.  Div.  311,  71  N.  Y.  Supp. 
633. 

14,500,  permanent  injury  affecting 
respiration.  Perry  v.  Metropolitan  St. 
Ry.,  68  App.  Div.  351,  74  N.  Y.  Supp. 
1. 

$5,000,  pain  and  disability.  Texas  & 
N.  O.  R.  R.  V.  Reed,  54  Tex.  Civ.  App. 
26,  116  S.  W.  69. 

$8,250,  several  ribs,  lung  punctured. 
Reed  v.  Chicago,  St.  P.,  M.  &  O.  Ry.,  74 
la.  188,  37  N.  W.  149. 


$9,000,  use  of  right  arm  lost.  Burke 
V.  City  &  County  Contract  Co.,  133 
App.  Div.  113,  117  N.  Y.  Supp. 
400. 

$9,000,  badly  scalded,  unable  to  work. 
Galveston,  H.  &  S.  A.  Ry.  v.  Croskell, 
6  Tex.  Civ.  App.  160,  25  S.  W. 
486. 

The  following  verdicts  have  been 
held  excessive: 

$38,750,  collar  bone  fractured,  cir- 
culation impaired,  chest  deformed! 
Tunnel  M.  &  L.  Co.  v.  Cooper,  50  Colo. 
390,  115  Pac.  901. 

$5,000;  reduced  to  $2,500.  Mar- 
riott V.  Missouri  Pac.  Ry.,  142  Mo. 
App.  199,  204,  126  S.  W.  231. 

$5,000;  reduced  to  $3,500.  Fry  v. 
Great  Northern  Ry.,  95  Minn.  87,  103 
N.  W.  733. 

166  por  fracture  of  the  collar  bone  the 
following  verdicts  have  been  upheld: 

$2,500,  permanent  injury  to  arm  and 
hand.  Clarke  v.  Philadelphia  &  R.  C. 
&  I.  Co.,  92  Minn.  418,  100  N.  W.  231. 

$2,500.  Chicago,  R.  I.  &  P.  Ry.  v. 
Barrett,  35  Tex.  Civ.  App.  366,  80 
S.  W.  660. 

"'  For  a  broken  jaw  the  following 
verdicts  have  been  upheld: 

$4,000,  with  loss  of  ear.  Well  v. 
Moran  Bros.  Co.,  55  Wash.  102,  104 
Pac.  172. 

$6,000,  permanent  disfigurement. 
Miller  v.  Erie  R.  R.,  54  N.  Y.  Supp.  606. 

'»*  For  a  broken  nose,  and  loss  of 
teeth  $330  was  not  excessive.  Texas  & 
P.  Ry.  V.  Crockett,  27  Tex.  Civ.  App. 
463,  66  S.  W.  114. 

'™  For  a  broken  skull  the  following 
verdicts  have  been  upheld : 

$1,500  (reduced  from  $3,000),  mental 
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§  1352  Surgical  operation. 

Where  the  injury  results  in  a  serious  abdominal  or  other 
major  operation,  the  damages  will  be  swelled  by  the  risk,  pain, 
and  expense  of  the  operation;  and  heavy  damages  may  be 
given  and  allowed  by  the  court,  i™ 

§  1353.  Pain  and  suffering. 

In  many  cases  the  chief  element  of  damages  is  the  pain  and 
suffering,  physical  and  mental,  of  the  plaintifif.  Where  that  is 
the  case,  it  is  of  course  difficult  to  place  any  check  on  the 
discretion  of  the  jury;  and  the  circumstances  necessarily  vary 
so  much,  and  pain  may  be  felt  in  such  infinite  difference  of 
degree,  that  verdicts  for  very  dififerent  amoimts  wiU  be  al- 
lowed."^   In  a  few  cases  the  court  is  required  to  pass  upon 


disturbance  and  inability  to  work. 
Savage  v.  Chicago  &  J.  Ry.,  142  lU. 
App.  342,  affirmed,  238  lU.  392,  87 
N.  E.  377. 

$3,000,  some  disturbance  of  the 
brain.  Enos  Fire  Escape  Co.  v.  Lana- 
gan,  136  111.  App.  631,  affirmed,  Lana^ 
gan  V.  Enos  Fire  Escape  Co.,  233  HI. 
308,  84  N.  E.  267. 

§7,500,  several  pieces  of  bone  and 
portion  of  brain  removed,  injuries  per- 
manent. Phelps  V.  Conqueror  Z.  &  L. 
Co.,  218  Mo.  572,  117  S.  W.  705. 

"'  For  an  injury  which  caused  a 
serious  surgical  operation  the  following 
verdicts  have  been  upheld : 

$1,100.  Williams  ».  Shaw  (R.  I.), 
71  Atl.  207. 

$1,900.  Jarvis  v.  MetropoUtan  St. 
Ry.,  65  App.  Div.  490,  72  N.  Y.  Supp. 
829. 

$1,999,  permanent  impairment  earn- 
ing capacity.  Illinois  Cent.  R.  R.  v. 
Mayes,  142'Ky.  382,  134  S.  W.  436. 

$3,000,  permanent  lameness.  Keane 
V.  Seattle,  55  Wash.  622,  104  Pac.  819. 

$3,000,  impairment  of  health  and 
function.  Allen  v.  Voje,  114  Wis.  1,  89 
N.  W.  924. 

$3,725,  injury  to  health.  Birming- 
ham R.  L.  &  P.  Co.  V.  Moore,  148  Ala. 
115,  42  So.  1024. 


$4,156.  O'MaUey  v.  Rhode  Island 
Co.  (R.  I.),  70  Atl.  915. 

$5,000,  great  pain.  Niendorff  v. 
Manhattan  Ry.,  38  N.  Y.  Supp.  690. 

$5,000,  weakness  in  back,  abscess  in 
side.  Galveston  H.  &  S.  A.  Ry.  v. 
Sanders  (Tex.  Qv.  App.),  65  S.  W.  889. 

$6,500,  heavy  expense,  great  pain. 
Clarke  v.  Westcott,  2  App.  Div.  503,  37 
N.  Y.  Supp.  nil. 

$9,000.  Alkire  v.  Myers  Lumber  Co. 
(Wash.),  106  Pac.  915. 

$10,933.  Van  Vranken  v.  Kansas 
aty  E.  Ry.,  84  Kan.  287, 114  Pac.  202. 

The  following  verdicts  have  been 
held  excessive: 

$7,500;  reduced  to  $4,000.  Kirby  i'. 
St.  Louis  &  S.  F.  R.  R.,  146  Mo.  App. 
304,  130  S.  W.  69. 

$4,500;  reduced  to  $2,500.  Reems  v. 
New  Orleans  G.  N.  R.  R.,  126  La.  511, 
52  So.  681. 

$3,500;  reduced  to  $2,500.  Nelson  v. 
Bromley,  55  Wash.  256,  104  Pac.  251. 

•"  Where  pain  and  suffering,  mental 
or  physical,  was  a  principal  item  of  re- 
covery the  following  verdicts  have  been 
upheld: 

$300.  Augusta  v.  Tharpe  (Ga.),  38 
S.  E.  389. 

$300.  Mordente  v.  New  York  Cab 
Co.,  109  N.  Y.  Supp.  12. 


2712  EXCESSIVE   OR  INADEQUATE  DAMAGES  §  1353 

the  proper  compensation  for  the  Qonscious  sufferuig  ;hefore 


f  2,000.  Atcliison,  T.  &  S.  F.  R.  .R..!;. 
Stewart,  55  Kan.  667,  41  Pac.  961. 

«2>000.  Austin '«.  St.  Louis  .&  S.F. 
R..R.,  149  Mo.  App.  §97,  130  S.  W. 
385. 

$2,QQ0.  .Tp;?as  &  P.  R.  R.  v.  I^wry, 
61  Tex.  149. 

$2,000.  Murray  v.  Seattle  Electric 
Co.,  50;W_aBh.  444,!.£!7  Pac.  458. 

$2,250.  Lpuisyille  &  E.  R.  R.  v. 
Vincent,  96  S.'  W.  898,  29  Ky.  L.  Rep. 
1049. 

$2,500.  St.  Louis,  I.  M.  &  S.  Ry. 
V.  Hartung,  95  Axk.  220,  128  S.  W. 
1025. 

$2,500.  San  Antonio  Gas  Co.  v. 
Singleton  (Tex.  Civ.  App.),  59  S.  W. 
9^6.' 

•  $2i810  (reduced  from  |4,000).  Evans 
V.  Iowa  City,  1^5  la.  202,  100  N.  W. 
11.12. 

,|3i000.  Montgomery  v.  Shirley,  159 
Ala.  239,, 48  So.  679. 

.$3,258.  ;Spires  v.  Middlesex  &  M. 
E^  L.  H.  &  P.  Co.,  70  N.  J.  L.  355,  57 
Atl.  ^3*. 

|4,0Q0.  Houston  &  T.  C.  R.  R.  v. 
Pulger,  35  Tex.  Civ.  App.  478,  80 
S.  W.  657. 

$4,000.  Ga,lYeston,  H.  &  S.  A.  Ry.  v. 
Matzdorf  (Tex.  Civ.  App.),  107  S.  W. 
882. 

$5,000.  Hanlpnv.  Misspiiri  Pac.  Ry., 
104  Mo.  381,'  16  S.  W.  233. 

$6,333.  Lipsky  v.  C.  Reiss  Coal 
Co.,  136  Wis.  307,  117  N.  W.  803. 

$6,300.  St.  Louis  &  S.  F.  R.  R.  v. 
Richards,  23  Okla.  256,  102  Pac.  92. 

$7,000.  Allen  t).  Ames  College  Co., 
106  la.  602^  76  N.  W.  848. 

$7,600.  Hallack  v.  Jfohnson,  12  Colo. 
244,  20  Pac.  700. 

$8,000.  Southern  Ry.  v.  Brewer,  117 
S.  W.  958  (Ky.). 

$22,895.  Carr  v.  Am.  Locomotive 
Co.,  29  R.I.  276,  77  Atl.  ,104. 

The  following  verdicts  were  held  ex- 
cessive: 


LevjnjW.  Nassau  Electric  R. 
R.  (App.  Div.),  122  N.  Y.  Supp.  863. 

$400.  Weiskopf  v.  Ritter,  97  S.  W. 
1120,  29  Ky.  L.  Rep.  1268. 

$460.  Barker  v.  Jefferson,  155  Mo. 
App.  390,  137  S.  W.  10. 

$500.  Wallace  v.  Bach,  97  S.  W.  418, 
30  Ky.  L.  Rep.  69. 

$500.    Cartwright  v.  Puisgigur,  125 
-La.  700,  51,So..692. 
'  $600.   Thompsons.  Poplar  Bluff,  124 
Mo.'  App.  439,  101  S.  W.  709." 

$600.  Piering  v.  Dunham  Mfg.  Co., 
113  N.  Y.  Supp.  713. 

J|^700.  Illinois  Central  Ry.  v.  Smith, 
1^2  ky.  732,  118  S.  W.  933.  ' 

$700.  Ilillerbrand  v.  May  Mercantile 
Co.,  141  Mo.  App.  122, 121  S.  W.326. 

$1,000.  Ozan  Lumber  Co.  w.  Bryan, 
90,Ark.  223,  119  S.  W.  73. 

$1,000.  Lexington  Ry.  v.  Johnson, 
139  Ky.  323,  122  S.  W.  830. 

$i,000.  Joseph  V.  Edison  Electjric 
Co.,  ip4  La.  634,  29  So.  223. 

$1,QOO.  Winkler  w.St.  Loi}is,  I.  M.  & 
S.  Ry.,  21  Mo.  App.  99. 

J51,064.  Smith  v.  Nassau  Electric 
R.  R.,  67  App.  Div.  152,  67  N.  Y. 
,Supp.  1044. 

^1,125.  '  Texas  Ccjnt.  R.  R.  v.  Wheel- 
er (Tex.  Civ.  App.),  116  S.  W-  83. 

$1,400.  Radjaviller  v.  Third  Ave. 
R.  R.,(68  App.  Div.  11,  68  n!  Y..^upp. 
617. 

$1,500.  O'Shaugapnessy  w.  Chicago 
qity  Ry.,  .144  lU.  App.  174. 

$1,500  ($lj000  for  permanent  in- 
juries, $500  for  pain).  Atchison,  T.  & 
S.  F.  R.  R.  P-  Lee,  8  ^an.  App.  24,  54 
Pac.  4. 

|1,600.  ,Q\irvin  v.  .Grimes,  132  Ky. 
555,  1],6.S.,W.725. 

$1,500.  St.  Louis  Southwestern  Ry. 
V.  Browning,  54  Tex.  Civ.  App.  521, 
118  S.  W.  245. 

$1,600.  Texarkana  &  Ft.  S.  Ry.  v. 
Brandon  (Tex.  Civ.  App.),  126  S.  W. 
703. 


§1354 


DISABILITY  TO   LABOR 


2713 


death  of  a  person  who  died  as  a  result  of  the  (iefendant's 
wrong.  ^'^ 


§  1354.  Permanent  injuries— Disability  to  labor. 

The  injury  caused  by  permanent  impairment  or  destruction 
of  ability  to  labor  varies  greatly,  according  to  the  capacity  of 
the  injured  person  and  the  nature  and  completeness  of  the 
impair^ient.  Verdicts  varying  from  small  to  very  large  have 
been  considered  by  the  courts."* 


S5,000  (reduced  from  $7,500);  re- 
duced to  $2,500.  Hemenway  v.  Wash- 
ijigtpn  W.  P.  Co.,  49  Wash.  338,  95 
Pac.  269. 

,$3,000 ;  reduced  to  $1,500.  Ferringer 
V.  Crowley,  O.  &  M.  Co.,  122  La.  441, 
47  So.  763. 

$3,000;reduced  to  $2,000.  Eeddecki;. 
St.  Louis  Car  Co.,  125  Mp.  App.  24, 
102  S.  W.  675. 

$2,700;  reduced  to  $1,700.  Meyers  v. 
Syndicate  H.  &  P.  Co.,  47  Wash..  48,  91 
Pac.  549. 

$666.66  (reduced  from  $1,000);  re- 
duced to  $300.  Puis  w.  Powelson,  142 
la.  604,  121  N.  W.  1. 

"2  The  following  verdicts  for  pain  and 
suffering  before  death  were  upheld: 

$1,000,  thirty  or  forty  minutes.  St. 
Louis,  I.  M.  &  S.  Ry.  v.  Pate,  90  Ark. 
135,  118  S.  W.  260. 

$2,500,  twenty-four  hours.  St.  Louis, 
I.  M.  &  S.  Ry.  V.  Robbins,,57  Ark.  377, 
21  S.  W.  886. 

$6,750,  excruciating  pain  for  six  days. 
BowUng  G.  G.  Co.  v.  Dean,  141  Ky. 
473,  134  S.  W.  1115. 

The  following  verdicts  were -held  ex- 
cessive: 

$4,000  where  the  deceased  lived  only 
a  few  moments  after  the  accident..  St. 
Louis,  I.  M.  &  S.  R.  R.  v.  Dawson,  68 
Ark.  1,  56  S.  W.  46. 

$3,500,  suffering  in  the  water  before 
drowning;  reduced  to  $350.  The 
Robert  Graham  Dun,  70  Fed.  270,  17 
C.  C.  A.  90. 

"^  For  an  injury  causing  partial  or 


total  disability  to  IfihoT  the  following 
verdicts  have  been  upheld: 

$941.70,  total  permanent  disability. 
Montague  v.  Sanson,  38  Mont.  376,  99 
Pac.  1063. 

$1,000.  Osborn  v.  Jenkinson,  100  la. 
432,  69  N.  ,W.  548. 

$1,000.  Lewis  J).  Wabash  R.  R.,  142 
Mo.' App.  585,  121  S.  W.  1090. 

$1,000,  permanent  incapacity.  So- 
derman  v.  Troy  Steel  &  Iron  Co.,  70 
Hun,  449,  24  N.  Y.  Supp.  401. 

$1,200,  total  disability  probably  per- 
manent. Hirpux  .V.  Baum,  137  Wis. 
179,  19  L.  R.  A.  (N.  S.)  332,  118  N.  W. 
533. 

$1,250,  total  disabihty,  permanent 
without  da-ngsrous  operation.  Louis- 
ville Ry.  V.  Pulham,  101  S.  W.  295,  30 
Ky.  L.  Rep.  1325. 

$1,350,  seripus  impairment  of  ppwer 
tp  labpr.  Oklahpma  City  v.  Welsh 
(Okla.),  41  Pac.  598. 

$2,000.  Cplprado  City  v.  Smith,  17 
Colo.  App.  172,  67  Pac.  909. 

$2,000,  permanent  disability.  Slezak 
V.  St.  Louis  Transit  Co.,  142  Mo.  App. 
693,  121  S.  W.  1095. 

$2,000,  permanent  total  disability. 
Felsch  V.  Babb,  72  Neb.  736, 101  N.  W. 
1011. 

$2,000,  permanent  injuries.  Shawnee 
V.  Slankard  (Okla.),  116  Pac.  803. 

$2,232,  permanent  diminution  of 
earning  ppwer.  Miller  v.  Manhattan 
Ry.,  73  Hun,  512,  26  N.  Y.  Supp.  162. 

$2,250,  permanent  impairment  pf 
earning    power,    exemplary    damages. 
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1355.  Permanent  crippling. 

Where  the  injury  left  the  plaintiff  a  permanent  cripple,  large 


Louisville  Ry.  v.  Gaddie,  105  S.  W. 
454,  32  Ky.  L.  Rep.  316. 

$2,500,  permanent  disability.  Fuhry 
V.  Chicago  City  Ry.,  144  111.  App.  521, 
affirmed,  239  III.  548,  88  N.  E.  221. 

$2,500,  paralysis,  permanent  disabil- 
ity. Doherty  v.  Des  Moines  City  Ry., 
144  la.  26,  121  N.  W.  690. 

$2,500,  permanent  disability.  Kan- 
sas City  C.  S.  &  R.  Co.  V.  Taylor  (Tex. 
Civ.  App.),  107  S.  W.  889. 

$2,700,  permanent  impairment  of 
ability  to  labor.  Louisville  &  N.  R.  R. 
V.  Freppon,  134  Ky.  650,  121  S.  W.  454. 

$3,000,  permanent  injury.  Chicago 
V.  Wieland,  139  111.  App.  197. 

$3,000,  permanent  diminution  of 
earning  capacity.  Conrad  v.  Spring- 
field Consol.  Ry.,  145  111.  App.  564, 
affirmed,  240  111.  12,  88  N.  E.  180. 

$3,000,  permanent  impairment  of 
earning  capacity.  Wesley  v.  Chicago, 
St.  P.  &  K.  C.  Ry.,  84  la.  441,  51  N.  W. 
163. 

$3,000,  permanent  impairment  of 
earning  capacity.  Nicholson  C.  M.  Co. 
V.  Moulden,  143  Ky.  348, 136  S.  W.  621. 

$3,000,  permanent  injury  and  im- 
pairment of  earning  capacity.  Galves- 
ton, H.  &  S.  A.  Ry.  V.  Garcia,  45  Tex. 
Civ.  App.  229,  100  S.  W.  198. 

$3,500,  severe  burns,  permanent  im- 
pairment of  earning  capacity.  Dow  v. 
Sunset  T.  &  T.  Co.,  157  Cal.  182,  106 
Pac.  587. 

$3,500,  permanent  and  progressive 
injuries.  Mowbray  v.  Brooklyn  Heights 
R.  R.,  59  App.  Div.  239,  69  N.  Y. 
Supp.  435. 

$3,800,  injury  to  spine,  probably  per- 
manent disability.  Luper  v.  Henry,  59 
Wash.  33,  109  Pac.  208. 

$4,000  (reduced  from  $5,000),  hear- 
ing of  one  ear  destroyed,  sight  im- 
paired, ability  to  work  permanently 
impaired.  Kennedy  v.  Chicago,  M.  & 
S.  P.  Ry.,  57  Minn.  227,  58  N.  W.  878. 


$4,000,  capacity  for  labor  reduced 
one-half.  Dillingham  v.  Richards 
(Tex.  Civ.  App.),  27  S.  W.  1061. 

$4,200,  concussion  of  brain,  perma^ 
nent  injurj'.  Peltomaa  v.  Katahdin 
P.  &  P.  Co.,  149  Fed.  282. 

$4,500  (reduced  from  $5,500),  help- 
less and  incurable  invalid.  Partello  v. 
Missouri  Pac.  Ry.  (Mo.  App.),  107 
S.  W.  473. 

$4,500,  permanent  disability.  Baker 
V.  Hamburg-American  Packet  Co.,  179 
Fed.  271. 

$5,000,  spine  injured,  leg  shortened, 
earning  capacity  permanently  reduced. 
Ft.  Smith,  A.  &  S.  Co.  v.  Nedry  (Ark.), 
140  S.  W.  711. 

$5,000,  miscarriage,  total  disability. 
Colorado  Springs  &  I.  Ry.  v.  Nichols, 
41  Colo.  272,  92  Pac.  691. 

$5,000,  severe  injuries,  inabiUty  to 
work.  Chicago,  B.  &  Q.  Ry.  v.  Sulli- 
van, 21  111.  App.  580. 

$5,000,  serious  injuries,  inability  to 
work.  Karczenska  v.  Chicago,  144  111. 
App.  516,  affirmed,  239  111.  483,  88  N. 
E.  188. 

$5,000,  injury  to  spine,  inability  to 
work.  Flanagan  v.  Chicago  City  Ry., 
145  111.  App.  56. 

$5,000,  injury  to  ,spine,  paralysis. 
Louisville  &  N.  R.  R.  v.  Wilkins,  143 
Ky.  572,  136  S.  W.  1024. 

$5,000,  disability  to  follow  trade. 
Kinney  v.  Folkerts,  84  Mich.  616,  48 
N.  W.  283. 

$5,000,  section  hand,  disability  to 
work.  Dean  v.  Kansas  City,  S.  L.  & 
C.  R.  R.,  199  Mo.  386,  97  S.  W. 
910. 

$5,000,  permanent  injuries,  disability 
to  earn.  Torreyson  v.  United  Rys.  Co., 
144  Mo.  App.  626,  129  S.  W.  409. 

$5,000,  total  disability  to  work. 
Stewart  v.  St.  Louis  S.  W.  Ry.,  149 
Mo.  App.  456,  130  S.  W.  441. 

$5,000,  total  disability  for  ordinary 
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damages  may  be  recovered  and  allowed."*    The  commonest 


work.  Mayer  v.  Liebmann,  16  App. 
Div.  54,  44  N.  Y.  Supp.  1067. 

$5,000,  permanent  impairment  of 
earning  capacity.  Davey  v.  Rhode  Is- 
land Co.,  29  R.  I.  49,  68  Atl.  946. 

$5,000.  Missouri,  K.  &  T.  Ry.  v. 
Rodgers  (Tex.  Civ.  App.),  35  S.  W.  412. 

$6,000,  permanent  disability  to  work 
at  trade.  Chicago  v.  Bork,  128  111.  App. 
357,  affirmed,  227  111.  60,  81  N.  E.  27. 

$6,000,  permanent  and  increasing 
impairment  of  capacity  to  work. 
Eckels  V.  Boylan,  136  111.  App.  258. 

$6,000,  disfigurement  and  permanent 
disability  of  child.  Bennett  v.  Brook- 
lyn Heights  R.  R.,  1  App.  Div.  205, 
37  N.  Y.  Supp.  447. 

$6,000,  permanent  disability.  Bryer 
V.  Foerster,  7  App.  Div.  611,  41  N.  Y. 
Supp.  617. 

$6,166.79,  total  incapacity.  Eicholz 
V.  Niagara  Falls  H.  P.  &  M.  Co.,  68 
App.  Div.  441,  73  N.  Y.  Supp.  843. 

$6,500,  permanent  disability  for  pro- 
fession of  nurse.  Vredenburgh  v.  N.  Y. 
C.  &  H.  R.  R.  R.,  58  Hun,  607,  12  N. 
Y.  Supp.  18. 

$6,500,  paralysis  and  total  disability. 


Atchison,  T.  &  S.  F.  Ry.  v.  Click  (Tex. 
Civ.  App.),  32  S.  W.  226. 

$6,500,  permanent  impairment  of 
earning  capacity.  Galveston,  H.  &  S. 
A.  Ry.  V.  Waldo  (Tex.  Civ.  App.),  32 
S.  W.  783. 

$6,565,  permanent  injury  and  impair- 
ment of  capacity  to  labor  of  married 
woman.  Miller  v.  Boone  County,  95 
Iowa,  5,  63  N.  W.  352. 

$7,000,  third  trial,  business  man  com- 
pelled to  give  up  business.  Southern 
Ry.  V.  Goddard  (Ky.),  108  S.  W.  890. 

$7,000,  earning  capacity  of  man  of 
twenty-seven  greatly  and  permanently 
diminished.  Louisville  &  N.  R.  R.  v. 
Cox  (Ky.),  141  S.  W.  59. 

$7,000,  earning  capacity  of  man 
greatly  and  permanently  reduced. 
Weeks  v.  Fletcher  (R.  I.),  71  Atl.  881. 

$7,500  (reduced  from  $9,500),  total 
disability  of  strong  man.  Booker  v. 
Southwest  Mo.  R.  R.,  144  Mo.  App. 
273,  128  S.  W.  1012. 

$7,500,  total  permanent  disability  of 
man  of  twenty-nine,  already  of  im- 
paired ability.  Dunkin  v.  Hoquiam,  56 
Wash.  47,  105  Pac.  149. 


"*  Where  the  injui-y  made  the  plain- 
tiff a  cripple,  the  following  verdicts 
have  been  upheld: 

$1,000.  Weil  V.  Kreutzer,  134  Ky. 
563,  121  S.  W.  471. 

$1,500.  Sidmonds  v.  Brooklyn 
Heights  R.  R.,  69  App.  Div.  471,  74 
N.  Y.  Supp.  989. 

$1,750.  Oohtic  Stone  Co.  v.  Ridge, 
(Ind.),  91  N.  E.  944. 

$2,500.  Miller  v.  Canton,  123  Mo. 
App.  325,  100  S.  W.  671. 

$3,200.  Poll  V.  Numa  Block  Coal 
Co.,  149  la.  104,  127  N.  W.  1105. 

$3,500.  W.  G.  Morel  &  Co.  v.  Leh- 
man, 159  Fed.  124,  86  C.  C.  A.  512. 

$6,000.  Freeman  v.  Ortiz  (Tex.  Civ. 
App.),  136  S.  W.  113. 

$7,500.  Thomas  v.  Union  Ry.,  18 
App.  Div.  185,  45  N.  Y.  Supp.  920. 


$8,000.  Heer  v.  Warren-Scharf 
Asphalt  Paving  Co.,  118  Wis.  57,  94 
N.  W.  789. 

$10,000.  Foster  v.  Missouri  Pac. 
Ry.,  115  Mo.  165,  21  S.  W.  916. 

$12,500.  El  Paso  Electric  Ry.  v. 
Shaklee  (Tex.  Civ.  App.),  138  S.W.  188. 

$15,000.  Patzke  v.  Minneapohs  &  S. 
L.  Ry.,  109  Minn.  97,  129  N.  W.  124. 

$15,000.  International  &  G.  N.  R. 
R.  V.  Hugen,  45  Tex.  Civ.  App.  326, 
100  S.  W.  1000. 

The  following  verdicts  were  held  ex- 
cessive: 

$15,000;  reduced  to  $10,000.  Fur- 
nish V.  Missouri  Pac.  Ry.,  102  Mo.  438, 
13  S.  W.  1044,  22  Am.  St.  Rep.  781. 

$13,500;  reduced  to  $7,000.  Cop- 
pins  V.  New  York  C.  &  H.  R.  R.  R.,  48 
Hun,  292. 
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and  in  some  respects  the  most 

$7,660,  cppductor  of  freight  tr?,in, 
age  thirty,  permanently  disabled  from 
business.  Barker  v.  Burlington,  C.  R. 
&  N.  Ry.,  88  la.  409,  55  N.  W.  316. 

$8,000,  disfigurement  and  serious  im- 
pairment of  earning  capacity  of  .man. 
St.  Louis,  I.  M.  &  S.  Ry.  v.  Glqssup,  88 
Ark.  225,  114  S.  W.  247. 

$8,000,  leg  shortened,  curvature  of 
spine,  inability  to  do  hard  .work.  An- 
derson V.  Pittsburg  Coal  Qo.,  108  Minn. 
455,  122  N.  W.  794. 

$8,000,  permanent  injury  interfering 
with  earning  power  of  physician. 
Quinn  v.  O'Keefe,  9  App.  Div.  68,  75, 
41  N.  Y.  Supp.  116. 

$8,000,  disabling  brakeman  from  act- 
ing as  such,  shock  to  nervous  system 
and  pain.  Galveston,  H.  &  S.  A.  Ry.  v. 
Stoy,  44  Tex.  Civ.  App.  448,  99  S.  W. 
135. 

$8,000,  injury  to  spine  and  chest  of 
boy  of  fourteen,  earning  capacity  per- 
manently impaired.  Ferguson  v.  Truax, 
132  Wis.  478,  110  N.-  W.  395,  111 
N.  W.  657,  112  N.  W.  513. 

$8,800,  bookkeeper,  age  fifty-eight, 
permanent  total  disability,  life  short- 
ened. Cooper  V.  St.  Paul  City  Ry.,  55 
Minn.  134,  56  N.  W.  42. 

$9,000,  permanent  incapacity  of 
minor,  destruction  of  function.  Jones 
V.  Bunker  HiU  &  S.  M.  &  C.  Co.,  124 
Fed.  675. 

$9,000,  total  destruction  of  earning 
capacity  of  man  of  fifty-six,  earning  at 
most  $1,500  a  year.  Furman  v.  Brook- 
lyn Heights  R.  R.,  25  App.  Div.  133, 
49  N.  Y.  Supp.  194. 

$9,000,  total  inability  to  pursue  trade 
of  printer,  age  forty-two.  Houston 
City  St.  Ry.  v.  Medlenka,  17  Tex.  Civ. 
App.  621,  43  S.  W.  1028. 

$9,000,  negro,  age  twenty-one,  frac- 
ture of  skull,  operation,  paralysis,  eye- 
sight affected,  mind  impaired,  total 
inability  to  work.  Texas  &  N.  O.  R.  R. 
!;.  McCoy,  54  Tex.  Civ.  App.  278,  117 
S.  W.  446. 


serious  injury  of  this  sort  is  the 

$10,000,  loconiptiye  .fire?nan,  .age 
forty-one,  pfiralysis  apd  tptal  disability. 
Central  of  Q^.  Ry.  v.  Mote,  131  Ga. 
166,  62  S.  E.  164. 

$10,P00,  boy  of  sijcteen,  permanent 
helpless  invalid.  3-  Shoninger  Co.  v. 
Mann,  121  .111.  App.  275,  affirnjed,  219 
m.,242,  76.N.  E.  354. 

$10,000,  woman  of  thirty,  employed 
in  business,,  permanent  impairment  of 
ability  to  labor.  Chicago  v.  McNally, 
128  111.  App.  375,  a,ffirmed,.227  111.  14, 
81  N.  E.  23. 

$10,000,  permanent  reduction  of  earn- 
ing capE^city  by  two-thirds.  Wilcke  v. 
Henrotin,  146  111.  App.  481,  affirmed, 
241  lU.  169,  89  N.  E.  329. 

$10,000,  physician,  permanent  dis- 
ability to  practice.  Carthage  Turn- 
pike Co.  V.  Andrews,  102  Ind.  138,  1 
N.  E.  364,  52  Am.  Rep.  653. 

$10,000,  manof  thirty-five,  sight  and 
hearing  impaired,  skull  fractured,  per- 
manent incapacity  from  pursuing  voca- 
tion. Indianapolis  St.  Ry.  v.  Kane,  169 
Ind.  25,  80  N.  E.  841,  81  N.  E.  721. 

$10,000,  scalding,  intense  suffering, 
deaf,  inabihty  to  do  hard  work.  St. 
Louis  &  S.  F.  R.  Ja.  V.  McLain,  80  Tex. 
85, 15  S.  W.  789. 

$10,000,  locomotive  engineer,  age 
forty-four,  peimanently  disabled  from 
pursuing  occupation.  Texas  &  N.  O. 
R.  R.  V.  Middleton,  46  Tex.  Civ.  App. 
497,  103  S.  W.  203. 

$10,000,  healthy  man  rendered  un- 
able to  do  farm  work.  Missouri,  K.  & 
T.  Ry.  V.  Dunbar  (Tex.  Qv.  App.),  122 
S.  W.  574. 

$10,000,  brakeman  totally  disabled 
for  manual  work,  great  suffering. 
Daniels  v.  Union  Pac.  Ry.,  6  Utah,  357, 
23  Pac.  762. 

$10,325,  permanent  disabiUty  and 
great  suffering.  Van  Orman  ti.  Lake 
Shore  &  M.  S.  Ry.,  152  Mich.  185,  115 
N.  W.  968. 

$10,500,  woman  of  thirty-eight,  in 
business,    permanently   incapacitated. 
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crippling  of  a  leg,  or  some  part 

Smith  «.  Spokane,  16  Wash'.  403,  47 
Pac.  888. 

$11,000,  fireman,  right  arm  rendered 
useless,  permanent  injury.  Baird  v. 
New>  York- Cent.  &~  H.  R.  R.  R.,  64 
App.  Div.  14,  71  N.  Y.  Supp.  734. 

$il,500,  young  vigorous  rtian  dis- 
abled from  manual  labor,  great  pain. 
Citizens'  Telephone  Co.  v.  Wakefield 
(Ky.),  126  S.  W.  127. 

$1 1,500,  brakeman;  age  twenty-seven; 
inability  to  earn  living.  Missouri,  K.  & 
T.  Ry.  V.  Chambers,  17  Tex.  Civ.  App; 
487,  43  S.  W.  1090. 

$12,000,  permanent  illness  and  total 
disability  of  man  twenty-five  years  old. 
Denhison  L.  &'  I*.  Co.  v:  Patton'(Tex. 
Civ.  App;),  135  S.  W.  1040. 

$12,500,  perrnarient  incapacity  frdfti 
manual  labor'  of  m'an  of  forty-five. 
Maw  V.  Coast'  Lurriber  Co.,  19  Ida. 
396,  114  Pac;  9; 

$12,500,  man'  of  forty-four,  physical 
wreck,"  earning  power  periiiafiently  im- 
paired. Loiiisville  &  N.  R;  R.  v. 
Smith,  134  Ky.  47,  122  S:  W.  806. 

$l2,500,  physician,  loss  of  faculties, 
forced  to  abandon'  practice;  Gulf,  C. 
&  S.  F.  Ry.  V.  Brown,  16  Tex.  Civ.  App; 
93,  40  S.  W.  60S. 

$12,500,  man  of 'fifty-twb'  totally  in-» 
capacitated  for  work;  International  & 
G.  N.  R.  R.  V.  Woodward,  26  Tex.  Civ. 
App.  389,  63S.  W.  1051. 

112,750,  woman  of  twenty-two,  meH- 
tal  and  physical  faculties  permanently 
impaired.  Hoskovec  v.  Omah^St;  Ry;, 
85  Neb.  2S5,  123  N.  W.  BOS'. 

$14,000,  man  of  fifty-nine,  physical 
wreck  for  life.  Wallace  v:  'Vadutim  Oil 
Co.,  12  N.  Y.  Supp.  425'. 

$14,000,  girl  of  fi'fieen,  fractured 
skull,  intense  pain,  epileptic,  insainity 
or  death  hkely,  constant  care.  'Van  De 
Bogart  v:  Marinette  &  M.  P.  Co.,  132 
Wis'.  367,  112  ^f;  W.  443.' 

$14,583,  brakeman  of  twen'ty-six, 
earning  capacity  seriously  diminished 
by  injury  to  spine.    Missouri,  K.  &  T. 


of  it;  and  many  verdicts  giv- 

Ry.  v.  Hawley  (Tex.  Civ.  App.),  123 
S.  W.  726. 

$15,000,  woman  of  twenty-nine,  con- 
flrined'  invalid.  Chicago  Union  Tract. 
Co.  V.  May,  125  111!  App.  144,  affirmed, 
221  111.  530,  77  N.  E,  933. 

$15,000,  mental  and  physical'  inca- 
pacity of  woman.  Terre  Haute  &  I.  R. 
R.V.  Sheets,  155  Irid.  74,  56  N.  E.  534. 

$15,000,  incurable  paralysis  of  left 
side.  Bishop  w.  St.  Paul  City  Ry.,  48 
Minn.  26,  50  N.  W.  927. 

$15,000,  hoUse-pAinter  deformed,  and 
permanently  incapacitated  for  labor. 
Sfehneider  v.  Second  Ave.  R.  R.,  15 
N.  Y.  Supp.  566. 

$15,000,  flfeman,  twetrty-ofie  years 
old,  spiile  injured,  incapacitated  for 
work.  Galveston,  H.  &  S.  A.  Ry.  v. 
Garrett,  44  Tex.  Civ.  Apip.  406,  98 
S.  W.  932. 

$15,000,  boy  of  seventeen,  serious  and 
permanent  internal  injuries  and  ner- 
volls  troubles.  International  &  G.  N. 
R.  R.  v:  Miller  (Tex.  Civ.  App.),  124 
S.  W;  109; 

$15,000,  paralysis  of  woman  of 
thirty,  helpless  for'  remainder  of  fife. 
Searfe"!).  Seattle  Consol.  St.  R.  R.,  6 
Wash.  227,  33  Pac.  389;  1081. 

$16,000,  man  of  fifty-five,  double 
rupture,  physical  wreck,  inability  to 
perform  serious  laibor;  Freeman  v. 
Cleary  (Tex.  Civ.  App;),  136  S;  W.  521. 

$16,500,  lawyer  of  thirty-nine,  income 
of  $7,000  to  $^,500,  permanent'  injury 
to  throat,  permatient  loss  of  iricbtne'  of 
about'  $'4,000  a  year.  JohnSon  v. 
Unioh  Pac.  R.  R.,  35  Utah,  285,  100 
Pac.  390. 

$17,000,  total  physical  and  mental 
wreck.  Dupuis  v.  Sagin'aw'Val'ley  Trac. 
Co.,  146  Mich.  151,  109  N.  W.  413. 

$18,000,  skilled  mechanic,  thirty 'two 
years  old,  disfigured,  permanently  un- 
able to  follow  trade  as  mechanic.  Mc- 
CuUbugh  v:  111.  Steel  Co.,  148  111.  App. 
566. 

$20,000,  man  of  twenty-nine,  paraly- 
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ing  compensation  for  damages 

sis,  nerves  shattered,  sight  and  hearing 
affected.  Galveston,  H.  &  S.  A.  Ry.  v. 
Nass  (Tex.  Civ.  App.),  57  S.  W.  910. 

$20,000,  man  of  twenty-nine,  perma- 
nent injury.  Postal  T.  C.  Co.  v.  Coote 
(Tex.  Civ.  App.),  57  S.  W.  912. 

$20,000,  locomotive  engineer  of 
forty-nine,  great  pain,  paralyzed,  total 
disability.  Galveston,  H.  &  S.  A.  Ry.  v. 
Cherry  (Tex.  Civ.  App.),  98  S.  W.  898. 

$20,000,  expert  printer,  paralyzed 
and  permanently  incapable.  Missouri, 
K.  &  T.  Ry.  V.  Bailey,  53  Tex.  Civ.  App. 
295,  115  S.  W.  601. 

$20,000,  switchman,  great  physical 
and  mental  suffering,  invahd  for  life, 
total  disability.  Galveston,  H.  &  S.  A. 
Ry.  V.  Hanson  (Tex.  Civ.  App.),  125 
S.  W.  63. 

$20,000,  railroad  section  man,  forty- 
three  years  old,  paralyzed,  permanent 
total  incapacity.  Tills  v.  Great  North- 
ern Ry.,  50  Wash.  536,  97  Pac.  737. 

$20,000,  miner  of  thirty-seven,  per- 
manent incapacity  and  suffering. 
Starck  u.  Washington  U.  C.  Co.,  61 
Wash.  213,  112  Pao.  235. 

123,750,  young  man  crippled  by  in- 
jury to  spine,  paralysis.  Missouri,  K. 
&  T.  Ry.  V.  Farris  (Tex.  Civ.  App.),  120 
S.  W.  535. 

$25,000.  Dieffenbach  v.  New  York, 
X.  E.  &  W.  R.  R.,  38  N.  Y.  Supp.  788. 

$30,000,  man  of  thirty-six  in  extensive 
business,  paralysis  and  total  disabihty 
to  engage  in  business.  Smith  v.  Whit- 
tier,  95  Cal.  279,  30  Pac.  529. 

$30,000,  boy  of  eighteen,  sight  im- 
paired, mutilated,  face  disfigured,  ex- 
cruciating pain,  total  disability.  Wa- 
ters-Pierce Oil  Co.  V.  Snell,  47  Tex.  Civ. 
App.  413,  106  S.  W.  170. 

$30,000,  railroad  brakeman,  complete 
paralysis,  helpless.  Houston  &  T.  C. 
R.  R.  V.  Gray  (Tex.  Civ.  App.),  137 
S.  W.  729. 

$40,000,  man  of  twenty-nine,  private 
secretary,  comminuted  fracture  of 
skull,  progressive  traumatic  epilepsy. 


of  this  kind  have  been  consid- 

Hughes  V.  Harbor  &  S.  B.  &  S.  Assoc, 
131  App.  Div.  185, 115  N.  Y.  Supp.  320. 

The  following  verdicts  were  held  ex- 
cessive: 

$50,000,  brakeman,  twenty-two  years 
old,  totally  incapacitated,  died  during 
trial  from  broken  back;  reduced  to 
$25,000.  St.  Louis,  I.  M.  &  S.  Ry.  v. 
Brown,  97  Ark.  505,  140  S.  W.  279. 

$30,000,  fireman  crippled  for  life, 
mind  unimpaired;  reduced  to  $20,000. 
Strand  v.  Great  Northern  Ry.,  101 
Minn.  85, 1 1 1  N.  W.  958, 1 12  N.  W.  987. 

$30,000,  disability;  reduced  to 
$20,000.  Cleveland  H.  V.  &  T.  Ry.  v. 
Shannon,  4  Oh.  Cir.  Ct.  449. 

$30,000,  girl  of  eight;  reduced  to 
$12,000.  Mitchell  v.  Taooma  R.  &  M. 
Co.,  13  Wash.  560,  43  Pac.  528. 

$25,000,  man  of  thirty-one  became 
physical  wreck;  reduced  to  $12,050. 
Foley  V.  Everett,  142  111.  App.  250. 

$25,000,  man  of  forty-one  became 
physically  helpless;  reduced  to  $20,000. 
Waterman  v.  Chicago  &  A.  R.  R.,  82 
Wis.  613,  52  N.  W.  247. 

$21,000,  woman,  partial  disability. 
Vester  v.  Rhode  Island  Co.  (R.  I.),  67 
Atl.  444. 

$15,000,  young  man,  earning  capacity 
partially  impaired.  Chitty  v.  St.  Louis, 
I.  M.  &  S.  Ry.,  148  Mo.  64,  49  S.  W. 
868. 

$12,000,  former  partial  disability 
made  total.  Louisville  &  N.  R.  R. 
V.  Kingman,  18  Ky.  L.  Rep.  82,  35 
S.  W.  264. 

$9,000,  diminished  earning  power  of 
mason's  tender  who  had  earned  $2  a 
day;  reduced  to  $5,000.  Morris  v. 
Eighth  Ave.  R.  R.,  68  Hun,  39,  22 
N.  Y.  Supp.  666. 

$9,000,  woman  of  fifty-five,  house- 
keeper; reduced  to  $6,000.  Stone  v. 
Seattle,  33  Wash.  644,  74  Pac.  808. 

$8,000,  partly  permanent  disability. 
Campbell  v.  N.  A.  Brewing  Co.,  47 
N.  Y.  Supp.  992. 
^  $8,000,  permanent  injury  to  unskilled 
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ered."^     In  many  cases  also  the  court  has  considered  and  has 

$3,000.  Arkansas  Lumber  Co.  v. 
Wallace  (Ark.),  139  S.  W.  534. 

$3,500.  Rayburn  v.  Central  Iowa 
Ry.,  74  la.  637,  34  N.  W.  621. 

$3,500.  Napier  v.  Brooklyn  Heights 
R.  R.,  68  App.  Div.  200,  74  N.  Y. 
Supp.  7. 

$3,650.  Gorham  v.  Kansas  City  &  S. 
Ry.,  113  Mo.  408,  20  S.  W.  1060. 

$4,000.  Bryant  v.  Omaha  &  C.  B. 
R.  &  B.  Co.,  98  la.  483,  67  N.  W.  392. 

$4,000.  Goins  v.  Moberly,  127  Mo. 
116,  29  S.  W.  985. 

$4,346.93.  Bertsch  v.  Metropolitan 
St.  Ry.,  68  App.  Div.  228,  74  N.  Y. 
Supp.  238. 

$4,500.  Foels  u.  Tonawanda,  59 
Hun,  567,  14  N.  Y.  Supp.  46. 

$5,000.  Greenway  v.  Taylor  County, 
144  la.  332,  122  N.  W.  943, 

$5,000.  Stewart  v.  St.  Louis  South- 
western Ry.,  157  Mo.  App.  225,  130 
S.  W.  441. 

$5,000.  Galveston  H.  &  S.  A.  Ry.  v. 
Parrish  (Tex.  Civ.  App.),  43  S.  W. 
536. 

$5,000.  Hoffman  v.  Rib  Lake  Lum- 
ber Co.,  136  Wis.  388,  117  N.  W.  789. 

$6,000.  Chicago  &  J.  E.  Ry.  v. 
Patton,  122  111.  App.  174. 

$6,000.  Molway  v.  Chicago,  144 
111.  App.  509,  239  111.  486,  88  N.  E. 
485. 

$6,000.  Chamlee  v.  Planters'  Hotel 
Co.,  155  Mo.  App.  144,  134  S.  W. 
123. 

$6,090.  Jordan  v.  Seattle,  30  Wash. 
298,  70  Pac.  743. 

$6,500.  Sellick  v.  J.  Langdon  &  Co., 
59  Hun.  627,  13  N.  Y.  Supp.  858. 

$6,583.33.  Berry  v.  St.  Louis,  M.  & 
S.  E.  R.  R.,  214  Mo.  593,  114  S.  W. 
27. 

$7,500.  International  &  G.  N.  R.  R. 
V.  Clark  (Tex.  Civ.  App.),  125  S.  W. 
959. 

$8,000.  Henry  v.  Sioux  City  &  P. 
Ry.,  75  la.  84,  39  N.  W.  193,  9  Am. 
St.  Rep.  457. 


laborer;  reduced  to  $5,000.  Jones  v. 
Niagara  Junction  Ry.,  63  App.  Div. 
607,  71  N.  Y.  Supp.  647. 

$7,500,  partial  incapacity  for  work; 
reduced  to  $4,000.  Heck  v.  Interna- 
tional S.  P.  Co.,  77  N.  J.  L.  4,  71  Atl. 
150. 

"*  In  cases  of  crippling  a  leg  the  fol- 
lowing verdicts  have  been  upheld: 

$750.  Seller  v.  Levy,  68  Misc.  182, 
127  N.  Y.  Supp.  237. 

$1,000.  Morgan  v.  Fremont  County, 
92  la.  644,  61  N.  W.  231. 

$1,000.  Weil  V.  Kreutzer,  134  Ky. 
47,  121  S.  W.  471,  24  L.  R.  A.  (N.  S.) 
657. 

$1,125.  Louisville  &  N.  R.  R.  i-. 
Campbell,  122  S.  W.  848  (Ky.). 

$1,200  (reduced  from  $2,000)  Wash- 
ington L.  P.  Co.  V.  Goodrich,  110  Va. 
692,  66  S.  E.  977. 

$1,200.  Cook  V.  Chehalis  River 
Lumber  Co.,  48  Wash.  619,  94  Pac. 
189. 

$1,450.  Fitzgerald  v.  Dobson,  78 
Me.  659,  7  Atl.  704. 

$1,600.  Armstrong  v.  Auburn,  84 
Neb.  842,  122  N.  W.  43. 

$1,650.  Larsen  v.  Sedro-WooUey,  49 
Wash.  134,  94  Pac.  938. 

$2,000.  Consolidated  Coal  Co.  v. 
Shepherd,  122  111.  App.  323;  affirmed 
220  111.  123,  77  N.  E.  133. 

$2,000.  Bowling  Green  Stone  Co.  v. 
Capshaw,  64  S.  W.  507,  23  Ky.  L.  Rep. 
945. 

,  $2,000.  Winn  v.  MetropoUtan  St. 
Ry.,  121  Mo.  App.  623,  97  S.  W.  547. 

$2,000.  Biggie  v.  Chicago,  B.  &  Q. 
R.  R.  (Mo.  App.),  140  S.  W.  602. 

$2,000.  Wilcox  V.  Rhode  Island  Co., 
29  R.  I.  292,  70  Atl.  913. 

$2,500.  Carey  v.  Brooklyn  Heights 
R.  R.,  124  App.  Div.  524,  108  N.  Y. 
Supp.  1034. 

$2,800.  Lattimore  v.  Union  E.  L.  & 
P.  Co.,  128  Mo.  App.  37,  106  S.  W.  543. 

•$3,000.  Woodward  Iron  Co.  v. 
Sheehan,  166  Ala.  429,  52  So.  24. 
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upheld  or  set  aside  as  excessive  vtifdicts  for  crippling  some 
part  of  an  arm."* 

§  1356.  Loss  of  a  member:  leg  or  foot. 

For  the  loss  of  a  leg,  verdicts  take  a  wide  range,  according  to 


18,000.  Stephens  v.  Schmidt,  80 
N.  J.  L.  193,  76  Atl.  332. 

$8,500.  Uren  v.  Golden  Tunnel  Min. 
Co.,  24  Wash.  261,  64  Pac.  174; 

$9,000  (of  which  $1,000  for  expenses); 
International  &  G.  N.  Ry.  v.  Brett,  61 
Tex.  483. 

$10,000.  Field  «:  Winheim,  123  111. 
App.  227. 

$10,000.  Galveston  v.  Posnainsky, 
62  Tex.  118,  50  Am.  Rep.  617. 

$12,000.  International  &  G.  N. 
R.  R.  V.  Poloma  (TeX.  Civ.  App.),  123 
S.  W.  1149. 

$14,000.  Yazoo  &  M;  V.  R.  R;  v. 
Scott,  95  Miss.  43,  48  So.  239. 

$15,000.  Mitchell  v.  Broadway  & 
Seventh  Ave.  R.  R.,  70  Htm,  387,  24 
N.  Y.  Supp.  32. 

$15,000.  Chicago  City  Ry.  v.  Tay- 
lor, 68  111.  App.  613. 

$20,000.  Clark  v.  St:  L.  &  S.  Ry. 
(Mo.),  137  S.'  W;  583. 

$20,000.  Lynch  t).  American  Lin- 
seed Co.,  122- App.  Div.  42'8,  107  N.  Y. 
Supp.  458. 

The  following  verdicts  were  held  ex- 
cessive: 

$40,000.  St;  Lotais;'  I.  M.  &  S.  Ry. 
V.  Waren,  65  Ark.  619,  48  S.  W. 
222. 

$18,000;  reduced  to  $'16,000'.  San 
Antonio  &  A.  P.  Ry.  v.  Coffiiell,  27 
Tex.  Civ.  App.  533,  66  S.  W.  246. 

$15,000 ;  reduced  to  $10,000.  Chitty 
V.  St.  Louis,  I;  Ml  &  S;  Ry.,  166  Mo; 
435,  65  S.  W.  959. 

$15,000;  reduced  to  $8,000;  Chap- 
man'».  Atlantic  Ave.  R.  R.,  36  N.  Y. 
Supp.  1045. 

$10,000;  reduced  to  $5,000.  Cogs- 
well V.  West  St.  &■  N.  E.  E.  Ry.,  5 
Wash.  46,  31  Pac.  411. 


$7,500;  reduced  to  $4,000.  Kirby  v. 
St.  Louis' &  S.  P.  R.  R.  (Mo.  App.),  130 
S.  W.  69. 

$5,500;  reduced  to  $3,600.  Deht  v. 
Springfield  Trac.  Co.  (Mo.  App.),  129 
S.  W.  1044. 

$5,000;  reduced  to  $4,000.  Zeigler  v. 
Metropolitan  St.  Ry.  (Mo.  App.),  134 
S;  W.  1067. 

™  In  cases  of  crippling  an  arm,  or 
part'  of  it,  the  following  verdicts  have 
been  upheld: 

$500.  Youht  V.  Strickland,  17  Wyo. 
526,  101  Pac;  942. 

$1,000.  MacMurray  v.  Sioux  City, 
150  la.  257,  129  N.  W.  950. 

$1,000.  Kielty  v.  Buehler-Cooney 
Const.  Co.,  121  Mo.  App.  58,  97  S.  W. 
998. 

$1,250.  Gulf,  C.  &  S.  F.  Ry.  v. 
Sauter,  46  Tex.  Civ.  App.  309,  103 
S.  W.  201. 

$1,300.  Illinois  Cent.  R.  R.  v. 
Stewart,  130  111.  App.  197;  affirmed 
230  111.  204,  82  N.  E.  590. 

$1,400.  Yellow  T.  L.  Co.  v.  Ford, 
141  Ky.  5,  131  S.  W.  1010. 

$1,995.  Shalgren  v.  Red  Cliff  Lum- 
ber Co.,  95  Minn.  450,  104  N.  W. 
631. 

$2,500.  Chicago  City  Ry.  v.  Shreve, 
128  111.  App!  462;  affirmed  226  111.  630, 
80  N.  E.  1049. 

$2,500.  Graff  v.  Illinois  Steel  Co., 
146  111.  App;  238. 

$2,500.  Gregory  v.  Slaughter,  124 
Ky.  345,  99  S.  W.  247,  8  L.  R.  A.  (N.  S.) 
1228. 

$3,000.  Nicholson  C.  M.  Co.  v. 
Moulden  (Ky.),  136  S.  W.  620. 

$3,500.  Louisville  Cooperage  Co.  v. 
Farmer,  109  S.  W.  893,  32  Ky.  L.  Rep. 
1110. 
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the  earning  power  of  the  plaintiff,  the  amount  of  pain  and  suf- 
fering and  of  medical  expenses,  and  the  nature  of  the  accom- 
panying injuries;  arid  large  verdicts  have  been  sustained;  "' 

"'  The  following  verdicts  for  loss  of 
a  leg  have  been  upheld: 

$2,286.  The  William  Bratafoot,  48 
Fed.  914  (S500  of  this  was  for  suffering) 

$2,500.  Williamson  v.  Brooklyn 
Heights  R.  R.,  53  App.  Div.  399,  65 
N.  Y.  Supp.  1054. 

$3,000.    The  Iroquois,  113  Fed.  964. 

$4,000.  Cleveland,  C.  C.  &  S.  L.  Ry. 
V.  Foland  (Ind.  App.),  88  N.  E.  787. 

$4,300.  Galveston,  H.  &  S.  A.  Ry.  v. 
Pitts  (Tex.  Civ.  App.),  42  S.  W.  255. 

$5,000.  Brophy  v.  Illinois  Steel  Co., 
144  111.  App.  309,  affirmed  242  111.  55, 
89  N.  E.  684. 

$5,500.  Chesapeake  &  O.  Ry.  v. 
Fort.une,  107  Va.  412,  59  S.  E.  1095. 

$6,000.  Hebert  v.  Kingston  Lum- 
ber Co.,  126  La.  775,  52  So.  1021. 

87,000  (reduced  from  $10,000). 
Buckry-Ellis  v.  Missouri  Pac.  Ry.  (Mo. 
App.),  138  S.  W.  912. 

$7,000.  Cosselmon  v.  Dunfee,  59 
App.  Div.  467,  69  N.  Y.  Supp.  271. 

$7,500.  Com  Products  Refining  Co. 
V.  King,  168  Fed.  892,  94  C.  C.  A.  304. 

$7,500.  Thompson  v.  Great  North- 
ern Ry.,  79  Minn.  291,  82  N.  W.  637. 

$7,500.  Flaherty  v.  St.  Louis  Transit 
Co.,  207  Mo.  318,  106  S.  W.  15. 

$8,000.  Whalen  v.  St.  Louis,  K.  C. 
&  N.  R.  R.,  60  Mo.  323. 

$8,000.  Galveston,  H.  &  S.  A.  Ry.  v. 
Dehnisch  (Tei.  Civ.  App.),  57  S.  W. 
64. 

$8,500.  Missouri,  K.  &  T.  Ry.  v. 
Price,  48  Tex.  Civ.  App.  210,  106  S.  W. 
700. 

$8,500.  Odegard  v.  North  Wis. 
Lumber  Co.,  130  Wis.  669,  110  N.  W. 
809. 

$9,000.  Price  &  Lucas  C.  &  V.  Co.  v. 
Haley,  125  S.  W.  720,  137  Ky.  305. 

$9,450  (reduced  from  $15,000).  Sor- 
enson  v.  Oregon  Power  Co.,  47  Ore.  24, 
82  Pac.  10. 


$3,500.  Detzur  v.  B.  Stroh  Brewing 
Co.,  119  Mich.  282,  77  N.  W.  948. 

$3,500.  Sampson  v.  St.  Louis  &  S. 
F.  R.  R.  (Mo.  App.),  138  S.  W.  98. 

$4,000.  McCoy  v.  Milwaukee  St. 
Ry.,  88  Wis.  56,  59  N.  W.  453. 

$4,500.  Robinson  v.  St.  Louis  &  S. 
F.  R.  R.,  i33  Mo.  App.  101,  112  S.  W. 
730. 

$4,500.  Barree  v.  Cape  Girardeau, 
132  Mo.  App.  182,  112  S.  W.  724. 

$4,750  (reduced  from  $7,500). 
Nolan  V.  Stillwater  L.  Co.  (Wash.),  118 
Pac.  340. 

$4,750.  Banderob  v.  Wisconsin 
Cent.  Ry.,  133  Wis.  249,  113  N.  W. 
738. 

$6,200.  Weinhardt  v.  New  Orleans, 
125  I-a.  361,  51  So.  286. 

$7,500.  Pearson  v.  Alaska  Pac.  S.  S. 
Co.,  51  Wash.  560,  99  Pac,  753. 

$7,922.  Atchison,  T.  &  S.  F.  Ry.  v. 
Seeger  (Tex.  Civ.  App.),  126  S.  W. 
1170. 

$8,000.  O'Keefe  v.  Eighth  Ave.  R. 
R.,  33  App.  Div.  324,  53  N.  Y.  Supp. 
940. 

$9,500.  Knapp  v.  Sioux  City  &  P. 
Ry.,  71  la.  41,  32  N.  W.  18. 

$10,000.  Cleveland,  C.  C.  &  S.  L. 
R.  R.  V.  Hadley,  170  Ind.  204,  82  N.  E. 
1025,  16  L.  R.  A.  (N.  S.)  527. 

In  the  following  cases  verdicts  were 
held  excessive: 

$25,000.  Standard  Oil  Co.  v.  Tier- 
ney,  92  Ky.  367,  17  S.  W.  1025,  36  Am. 
St.  Rep.  595,  14  L.  R.  A.  677. 

$10,000;  reduced  to  $6,000.  Texas 
&  N.  O.  R.  R.  V.  Geiger,  55  Tex.  Civ. 
App.  1,  118  S.  W.  179. 

$5,000;  reduced  to  $2,000.  Cordrey 
V.  Washington  Stevedore  Co.  (Wash.), 
118  Pac.  324. 

$4,500.  Georgetown  W.  G.  E.  & 
P.  Co.  V.  Forwood  (Ky.),  113  S.  W. 
112. 
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On  the  other  hand  verdicts  have  been  found  excessive  in  many 

$12,000.    Akersloot  v.  Second  Ave. 


$10,000.  Montgomery  Traction  Co. 
V.  Knabe,  158  Ala.  458,  48  So.  601. 

810,000.  Louisiana  &  A.  R.  R. 
V.  Hobbs,  87  Ark.  641,  113  S.  W. 
46. 

$10,000.  Pennsylvania  Co.  v.  Reidy, 
99  111.  App.  477. 

$10,000.  Momence  Stone  Co.  v. 
Groves,  100  III.  App.  98. 

$10,000.  Ecltels  V.  Edison,  139  111. 
App.  75. 

$10,000.  Louisville  &  N.  R.  R.  v. 
Mitchell,  87  Ky.  327,  8  S.  W.  706. 

$10,000.  Louisville  &  N.  R.  R.  v. 
Popp,  96  Ky.  99,  112,  27  N.  W.  992,  16 
Ky.  L.  Rep.  369. 

$10,000.  HoUenbeck  v.  Missouri 
Pac.  Ry.,  141  Mo.  113,  38  S.  W. 
727. 

$10,000.  Swearingen  v.  Consol. 
Troup  Min.  Co.,  212  Mo.  524,  111 
S.  W.  545. 

$10,000.  Garoni  v.  Compagnie  Na- 
tional, 14  N.  Y.  Supp.  798. 

$10,000.  Houston  &  T.  C.  Ry.  v. 
Kelley,  13  Tex.  Civ.  App.  1,  34  S.  W. 
809. 

$10,000.  Gulf,  C.  &  S.  F.  Ry.  v. 
Warner,  22  Tex.  Civ.  App.  167,  54 
S.  W.  1064. 

$10,000.  International  &  G.  N.  R. 
R.  V.  Morin  (Tex.  Civ.  App.),  116  S. 
W.  656. 

$10,000.  Missouri,  K.  &  T.  Ry.  v. 
Redus,  55  Tex.  Civ.  App.  206,  118 
S.  W.  208. 

$10,000.  Yerkes  v.  Northern  Pac. 
Ry.,  112  Wis.  184,  88  N.  W.  33. 

$11,000.  Louisville  Ry.  v.  Bryant 
(Ky.),  134  S.  W.  182. 

$11,500.  Hill  V.  Starin,  65  App.  Div. 
361,  73  N.  Y.  Supp.  91. 

$11,500.  Texas  &  P.  Ry.  v.  Johnson 
(Tex.  Civ.  App.),  34  S.  W.  186. 

$12,000,  second  verdict.  Missouri 
Pac.  Ry.  V.  Mackey,  33  Kan.  298,  6 
Pac.  291. 

$12,000.  Louisville  &  N.  R.  R.  v. 
Schroader,  113  S.  W.  874  (Ky.) 


R.  R.,  16  N.  Y.  Supp.  864. 

$12,500.  Eichhom  v.  Central  R.  R., 
185  Fed.  624. 

$12,500.  Kentucky  Cent.  Ry.  v. 
Ryle,  18  S.  W.  938,  13  Ky.  L.  Rep. 
862. 

$12,500.  Texas  &  P.  Ry.  v.  Johnson 
(Tex.  Civ.  App.),  34  S.  W.  186. 

$12,500.  Texas  &  N.  O.  R.  R.  v. 
Parsons  (Tex.  Civ.  App.),  109  S.  W. 
240. 

$13,500.  Parker  v.  Fairbanks-Morse 
Mfg.  Co.,  130  Wis.  525,  110  N.  W. 
409. 

$13,740.  Texas  &  N.  O.  Ry.  v.  Carr 
(Tex.  Civ.  App.),  42  S.  W.  126. 

$14,000.  Galveston,  H.  &  N.  Ry.  v. 
Murphy,  52  Tex.  Civ.  App.  420,  114 
S.  W.  443. 

$15,000.  Central  of  Ga.  Ry.  v.  Fore- 
hand, 128  Ga.  547,  58  S.  E.  44. 

$15,000.  Chicago  City  Ry.  v.  Wil- 
cox, 33  111.  App.  450. 

$15,000.  Cleveland,  C.  C.  &  St.  L. 
Ry.  V.  Lynn  (Ind.),  95  N.  E.  577. 

$15,000.  Lee  v.  Powell  Bros.  & 
Sanders  Co.,  126  La.  51,  52  So. 
214. 

$15,000.  Oglesby  v.  Missouri  Pac. 
Ry.  (Mo.),  37  S.  W.  829. 

$15,000.  Kalfur  v.  Broadway  F.  & 
M.  A.  R.  R.,  51  N.  Y.  Supp.  179,  54 
N.  Y.  Supp.  503,  34  App.  Div. 
267. 

$15,000.  Missouri,  K.  &  T.  Ry.  v. 
Harris,  45  Tex.  Civ.  App.  542,  101 
S.  W.  506. 

$16,000.  Roth  V.  Union  Depot  Co., 
13  Wash.  526,  646,  43  Pac.  641,  31  L. 
R.  A.  855. 

$15,000.  Bugge  V.  Seattle  Electric 
Co.,  64  Wash.  483,  103  Pac.  824. 

$17,000.  Walsh  v.  New  York  Cent. 
&  H.  R.  R.,  140  App.  Div.  1, 124  N.  Y. 
Supp.  312. 

$18,000.  Murray  v.  Brooklyn  City 
Ry.,  7  N.  Y.  Supp.  900. 

$18,000.    Galveston,  H.  &  S.  A.  Ry. 
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cases/"    For  the  loss  of  both  legs  very  heavy  damages  have 
been  allowed."*    Much  less  damages  will  be  permitted  in  the 


V.  Hynes,  21  Tex.  Civ.  App.  34,  50 
S.  W.  624. 

$20,000.  Burch  v.  Southern  Pac. 
Co.,  32  Nev.  75,  104  Pac.  225. 

$23,000.  Erickson  v.  Brooklyn 
Heights  Ry.,  11  Misc.  662,  32  N.  Y. 
Supp.  915. 

$25,000.  Ehrman  v.  Brooklyn  City 
R.  R.,  14  N.  Y.  Supp.  336. 

$25,000.  Reeks  v.  Seattle  Electric 
Co.,  54  Wash.  609,  104  Pac.  126. 

"'  In  the  following  cases  verdicts 
were  held  excessive: 

$35,000;  reduced  to  $25,000.  Noakes 
V.  New  York  Cent.  &  H.  R.  R.  R., 
121  App.  Div.  716,  106  N.  Y.  Supp. 
522. 

$30,000;  reduced  to  $20,000.  Fisher 
V.  Barber  (Tex.  Civ.  App.),  130  S.  W. 
871. 

$25,000.  TuUy  v.  New  York  &  T. 
S.  S.  Co.,  42  N.  Y.  Supp.  29,  11  App. 
Div.  630,  42  N.  Y.  Supp.  1134. 

$25,000.  Galveston  H.  &  S.  A.  Ry.  v. 
Bernard  (Tex.  Civ.  App.),  57  S.  W. 
686. 

$23,071;  reduced  to  $17,500.  O'Brien 
V.  J.  G.  White  &  Co.,  105  Me.  308, 
74  Atl.  721. 

$20,320;  reduced  to  $12,000.  Alumi- 
num Co.  V.  Ramsey,  89  Ark.  522,  117 
S.  W.  568. 

$20,000;  reduced  to  $15,000.  Texas 
&  N.  O.  Ry.  V.  Conway,  44  Tex.  Civ. 
App.  68,  98  S.  W.  1070. 

$16,000,  third  verdict;  reduced  to 
$9,000.  Bailey  v.  Rome,  W.  &  O.  R. 
R.,  80  Hun,  4,  29  N.  Y.  Supp.  816. 

$15,000;  reduced  to  $12,000.  Wim- 
ber  V.  Iowa  Cent.  Ry.,  114  la.  551,  87 
N.  W.  505. 

$15,000;  reduced  to  $10,000.  Brady 
V.  Kansas  City  St.  L.  &  C.  R.  R.,  206 
Mo.  509,  102  S.  W.  978. 

$15,000.  Quirk  v.  Siegel-Cooper  Co., 
26  Misc.  244,  56  N.  Y.  Supp.  49. 

$10,000;  reduced  to  $6,000.     Bell  V. 


Globe  Lumber  Co.,  107  La.  725,  31  So. 
994. 

$9,500;  reduced  to  $6,000.  Rangenier 
V.  Seattle  Electric  Co.,  52  Wash.  401, 
100  Pac.  842. 

$9,000;  reduced  to  $5,000.  Morris  v. 
Eighth  Ave.  R.  R.,  68  Hun,  39,  22 
N.  Y.  Supp.  666. 

$8,000.  Baker  v.  Public  Service  Ry., 
79  N.  J.  L.  249,  75  Atl.  441. 

"» For  the  loss  of  both  legs  the  fol- 
lowing verdicts  have  been  upheld: 

$7,500.  Macon  &  B.  Ry.  v.  Parker, 
127  Ga.  471,  56  8.  E.  616. 

$9,000.  Southern  Pac.  Co.  v.  Hart, 
53  Tex.  Civ.  App.  536,  116  S.  W. 
415. 

$13,000.  Colorado  Midland  Ry.  v. 
O'Brien,  16  Colo.  219,  27  Pac.  701. 

$15,000.  Illinois  Cent.  R.  R.  v. 
Stewart,  63  S.  W.  596,  23  Ky.  L.  Rep. 
637. 

$20,000.  Pittsburgh,  C.  C.  &  St. 
L.  Ry.  V.  Simons  (Ind.),  79  N.  E. 
911. 

$22,500.  St.  Louis,  S.  W.  Ry.  v. 
Cleland,  50  Tex.  Civ.  App.  499,  110 
S.  W.  122. 

$25,000.  St.  Louis,  I.  M.  &  S.  Ry.  j,. 
Rogers,  93  Ark.  564,  126  S.  W.  375, 
1199. 

$27,500.  Union  Pacific  Ry.  v.  Con- 
nolly, 77  Neb.  254,  109  N.  W.  368. 

$30,000.  Pennsylvania  Co.  v.  Bar- 
ton, 130  111.  App.  573. 

$35,000.  Whitehead  v.  Wisconsin 
Cent.  Ry.,  103  Minn.  13,  114  N.  W. 
254,  467. 

The  following  verdicts  have  been 
held  excessive: 

$50,000;  reduced  to  $30,000.  Yazoo 
&  M.  V.  R.  R.  V.  Wallace,  91  Miss.  492, 
45  So.  857. 

$30,000.  Heddles  ».  Chicago  &  N. 
W.  Ry.,  74  Wis.  239,  42  N.  W. 
237. 
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two  feet.^'^ 


§  1357.  Loss  of  a  member:  arm,  hand  or  finger. 

Verdicts  for  loss  erf  an  arm  have  been  considered;  '*'  generally 


ISO  por  loss  of  a  foot  the  following 
verdicts  have  beeA  upheld: 

$6,950.  Elliott  V.  Newport  St.  Ry., 
18  R.  I.  707,  31  Atl.  694. 

$8,000.  San  Antonio  &  A.  P.  Ry.  v. 
Green,  20  Tex.  Civ.  App.  5,  49  S.  W. 
670. 

$9,000.  Manley  v.  New  York  C.  & 
H.  R.  R.  R.,  18  Misc.  502,  42  N.  Y. 
Supp.  1076. 

$10,000.  St.  Louis,  I.  M.  &  S.  Ry.  v. 
Sparks,  81  Ark.  187,  99  S.  W.  73. 

$10,000.  Chesapeake  &  O.  Ry.  v. 
Davis,  60  S.  W.  14,  22  Ky.  L.  Rep. 
1156. 

$10,000.  Louisville  &  N.  R.  R.  v. 
Mitchell,  87  Ky.  327,  8  S.  W.  706,  10 
Ky.  L.  Rep.  211. 

$10,000.  Southern  Ry.  v.  Isom,  92 
Miss.  82,  45  So.  424. 

$10,500.  Chipman  v.  Union  Pac. 
R.  R.,  12  Utah,  68,  41  Pac.  562. 

$15,00b.  Galvest6n,  H.  &  N.  Ry.  v. 
Newport  (Tex.  Civ.  App.),  65  S.  W. 
657. 

$15,060.  Texas  &  N.  O.  R.  R.  v.  Mc- 
Leod  (Tex.  Civ.  App.),  131  S.  W. 
311. 

$16,<K)0.  Galveston,  H.  &  S.  A.  Ry. 
V.  Abbey,  29  Tex.  Civ.  App.  211,  68 
S.  W.  293. 

In  thte  following  cases  the  amount 
was  held  excessive. 

$22,500.  International  &  G.  N.  R,. 
R.  V.  Brice  (Tex.  Civ.  App.),  126  S.  W. 
613. 

$12,500;  reduced  to  $6,000.  Blades  v. 
Des  Moihes  City  Ry.,  146  la.  580,  123 
N.  W.  1057. 

$12,000;  reduced  to  $8,000.  Kroener 
I'.  Chicago,  M.  &  St.  P.  Ry.,  88  la.  16, 
55  N.  W.  137. 

$12,000;  reduced  to  $9,000.   Chicago, 


B.  &  Q.  R.  R.  V.  Krayenbuhl,  70  Neb. 
766,  98  N.  W.  44. 

$10,000.  Peri  v.  New  York  C.  &  H. 
R.  R.  R.,  87  Hun,  499,  34  N.  Y.  Supp. 
1009. 

'*'  For  the  loss  of  part  of  a  foot  the 
following  verdicts  were  upheld: 

$1,500,  big  toe.  Jacobsen  v.  Roths- 
child, 62  Wash.  127,  113  Pac.  261. 

$3,500,  three  toes,  great  pain.  Lar- 
kin  V.  New  York  &  N.  R.  R.,  19  N.  Y. 
Supp.  479. 

$5,000,  second  verdict.  W.  M.  Rit- 
ter  Lumber  Co.  v.  Jordan,  138  Ky.  522, 
128  S.  W.  596. 

$11,000.  Jordan  v.  New  York  &  H. 
R.  R.,  16  Daly  130,  9  N.  Y.  Supp.  506. 

"2  For  the  loss  of  both  feet  the  fol- 
lowing verdicts  were  upheld: 

$3,000.  Chicago  &  J.  E.  Ry.  v.  Bar- 
rows, 128  111.  App.  11. 

$9,600.  Texas  &  N.  O.  R.  R.  v. 
Buch  (Tex.  Civ.  App.),  125  S.  W.  316. 

$10,006,  and  $2,000  additional  for 
pain.    The  Ruth,  178  Fed.  749. 

The  following  were  held  excessive: 

$25,000;  reduced  to  $20,000.  Wald- 
hier  v.  H.  &  St.  J.  R.  R.,  87  Mo.  37. 

$11,620.11 ;  reduced  to  $5,000.  Pfef- 
fer  V.  Buffalo  Ry.,  4  Misc.  465,  24  N.  Y. 
Supp.  490. 

$8,000,  one  foot  and  four  toes  of 
other  foot;  reduced  to  $4,000.  Wood 
V.  Louisville  &  N.  R.  R.^  88  Fed.  44. 

183  pgr  loss  of  an  arm  the  following 
verdicts  have  been  upheld: 

$2,500.  St.  Louis  I.  M.  &  S.  Ry.  v. 
Holmes  (Ark.),  131  S.  W.  692. 

$5,000.  Collins  v.  Waterbury  Co., 
144  App.  Div.  670, 129  N.  Y.  Supp.  661. 

$6,000.    The  Buffalo,  147  Fed.  304. 

$6,600.  Texarkana  Tel.  Co.  v.  Pem- 
berton,  86  Ark.  329,  111  S,  W.  2'57, 
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speaking,  of  course,  greater  damages  might  be  expected  for 
loss  of  a  right  arm  ^'^  than  for  loss  of  a  left  arm,"^  but 
in  each  case  the  amount  of  recovery  will  be  controlled  by 
other  circumstances.    For  loss  of  a  hand  ^*°  or  of  part  of  a 


$6,975.  Schmolt  v.  H.  W.  Wright 
Lumber  Co.,  145  Wis.  577,  130  N.  W. 
499. 

87,000.  Sobieski  v.  St.  Paul  &  D. 
R.  R.,  41  Minn.  169,  42  N.  W.  863. 

$8,000.  Anglo-American  Packing  & 
P.  Co.  V.  Baier,  31  111.  App.  653. 

$8,000.  CKeefew.  Eighth  Ave.  R.R., 
33  App.  Div.  324,  53  N.  Y.  Supp.  940. 

$9,119.  Missouri,  K.  &  T.  Ry.  v. 
Kirkland,  11  Tex.  Qv.  App.  528,  32 
S.  W.  588. 

$10,000.  South  Covington  &  C.  S. 
R.  R.  V.  Weber,  82  S.  W.  986,  26  Ky.  L. 
Rep.  922. 

$10,000.  Galveston,  H.  &  S.  A.  Ry. ». 
Collins,  24  Tex.  Civ.  App.  143,  57  S.  W. 
884. 

$10,170.  Louisville  &  N.  R.  R.  v. 
Cason,  116  S.  W.  716  (Ky.). 

$12,500.  Rodney  t;.  St.  Lpuis,  S.  W. 
Ry.,  127  Mo.  676,  28  S.  W.  887,  30 
S.  W.  150. 

$14,000.  Galveston,  H.  &  H.  R.  R.  v. 
Bohan  (Tex.  ttv.  App.),  47  S.  W.  1050. 

$15,000.  Greer  i;.  Great  Northern 
Ry.  (Minn.),  132  N.  W.  6. 

The  following  amounts  have  been 
held  excessive: 

$20,000;  reduced  to  $12,000.  Renne 
V.  U.  S.  Leather  Co.,  107  Wis.  305,  83 
N.  W.  473. 

$15,000  (reduced  by  trial  court  from 
$25,000);  further  reduced  to  $10,000. 
O'DonneU  v.  American  Sugar  Refining 
Co.,  41  App.  Div.  307,  58  JSf.  Y.  Supp. 
640. 

$13,000.  Louisville  &  N.  R.  R.  v. 
Lowe  (Ky.),  66  S.  W.  736. 

$10,000  (reduced  from  $12,500); 
further  reduced  to  $7,000.  Burdict  v. 
Missouri  Pac.  Ry.,  123  Mo.  286,  27 
S.  W.  453,  26  L.  R.  A.  384,  45  Am.  St. 
Rep.  528. 

$6,000  (fourth  verdict);  reduced  to 


$4,500.  Vaughn  v.  Glen  Falls  Portland 
Cement  Co.,  59  Misc.  230,  112  N.  Y. 
Supp.  240. 

"*  For  loss  of  a  right  arm  the  follow- 
ing verdicts  have  been  upheld: 

$6,500.  Illinois  Cent.  R.  R.  v.  Price, 
72  Miss.  862,  18  So.  415. 

$7,500.  Kenny  ».  Marquette  Ce- 
ment Mfg.  Co.,  149  lU.  App.  173. 

$10,000.  St.  Louis,  S.  W.  Ry.  v. 
Groves,  44  Tex.  Civ.  App.  63,  97  S.  W. 
1084. 

$10,500.  Larson  v.  Haglin,  103 
Minn.  257,  114  N.  W.  958. 

$11,916.  Chobanian  v.  Washburn 
Wire  Coi.,  (R.  I.),  80  Atl.  394. 

$17,500.  The  Fullerton,  167  Fed.  1, 
92  C.  C.  A.  463. 

The  following  have  been  held  exces- 
sive: 

$15,000;  reduced  to  $10,000.  Silber- 
stein  I/.  Houston,  W.  S.  &  P.  F.  R.  R., 
52  Him,  611,  4  N.  Y.  Supp.  844. 

$15,000;  reduced  to  $12,000.  Brad- 
bury V.  Chicago,  R.  I.  &  P.  Ry.  (la.), 
128  N.  W.  1. 

•*'  For  loss  of  a  left  arm  the  following 
verdicts  have  been  upheld: 

$7,000.  Atchison,  T.  &  S.  F.  R.  R.  v. 
Sledge,  68  Kan.  321,  74  Pac.  1111. 

$10,000.  Waggoner  v.  Porterfield 
(Tex.  Qv.  App.),  118  S.  W.  1094. 

$10,000.  Baltzer  u.  Chicago,  M.  & 
N.  R.  R.,  89  Wis.  257,  60  N.  W.  716. 

$12,000.  Lafferty  v.  Third  Ave.  R. 
R.,  85  App.  Div.  592^  83  N.  Y.  Supp. 
405  (affirmed  176  N.  Y.  594,  68  N.  E. 
1118). 

The  following  verdict  has  been  held 
excessive: 

$12,000;  reduced  to  $7,500.  Struble 
V.  Burlington  C.  R.  &  N.  Ry.,  128  la. 
158,  103  N.  W.  142. 

1^  For  loss  of  a  hand  the  following 
verdicts  have  been  upheld: 
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hand  ^^'  the  damages  must  be  expected  to  be  less.  For  the  loss 
of  one  or  more  fingers  the  amount  of  damages  allowed  must  in 
all  cases  depend  largely  on  the  particular  circimistances. '** 


$4,000.  Whitcofsky  v.  Weir,  32  Fed. 
307. 

$4,700.  Central  R.  R.  v.  DeBray, 
71  Ga.  406. 

$6,000,  right  hand.  Crosby  v.  Cuba 
R.  R.,  158  Fed.  144. 

$7,500.  Sprague  v.  Atlee,  81  la.  1,  46 
N.  W.  756. 

$8,500,  right  hand.  Glucina  v.  F.  H. 
Goss  Brick  Co.,  63  Wash.  401, 115  Pac. 
843. 

$10,000,  left  hand.  Deegan  v.  Gutta 
Percha  &  R.  M.  Co.,  131  App.  Div.  101, 
115  N.  Y.  Supp.  291. 

The  following  have  been  held  exces- 
sive: 

$15,000,  right  hand;  reduced  to 
$10,000.  Missouri,  K.  &  T.  Ry.  v. 
Brown  (Tex.  Civ.  App.),  140  S.  W. 
1172. 

$10,000  (reduced  from  $12,000), 
Brown  v.  Southern  Pac.  R.  R.,  7  Utah, 
288,  26  Pac.  579. 

$8,000,  left  hand.  Pittsburgh  &  L. 
E.  Ry.  V.  Blair,  11  Ohio  Cir.  Ct.  579. 

$8,000;  reduced  to  $6,000.  Murray  v. 
Hudson  R.  R.  R.,  47  Barb.  196. 

^^  $4,120  was  held  excessive  for  loss 
of  part  of  a  hand,  and  reduced  to 
$2,000,  in  Waggoner  v.  Sneed  (Tex. 
Civ.  App.),  138  S.  W.  219. 

"*  In  the  following  cases  damages  al- 
lowed for  loss  of  one  or  more  fingers 
have  been  upheld: 

$1,119.25,  one  finger,  others  lacer- 
ated. Adams  v.  Peterman  Mfg.  Co.,  47 
Wash.  484,  92  Pac.  339. 

$1,500,  one  finger,  hand  crushed, 
permanent  impairment  of  use.  Strong 
V.  Iowa  Cent.  Ry.,  94  la.  380,  62  N.  W. 
799. 

$1,500,  thumb,  great  pain,  permanent 
inconvenience  and  disfigurement.  Ong 
Chair  Co.  v.  Cook,  85  Ark.  390,  108 
S.  W.  203. 

$1,500,  little    finger,    severe    pain. 


Rommen  v.  Empire  F.  M.  Co.  (Wash.), 
118  Pac.  924. 

$2,080,  tips  of  four  fingers,  earning 
capacity  impaired.  Duskey  v.  Green 
Lake  Shingle  Co.,  51  Wash.  145,  98  Pac. 
99. 

$2,300,  right  thumb,  fingers  injured, 
hand  weakened.  Whalen  v.  Chicago,  R. 
I.  &  P.  Ry.,  75  la.  563,  39  N.  W.  894. 

$2,750,  forefinger  of  right  hand.  San 
Antonio  &  A.  P.  Ry.  v.  Muecke,  47 
Tex.  Civ.  App.  380,  105  S.  W.  1009. 

$2,947.60,  middle  finger,  hand  crip- 
pled. Lund  V.  Sargent  Mfg.  Co.,  158 
Mich.  3,  122  N.  W.  372. 

$3,000,  forefinger  and  middle  finger 
of  right  hand,  much  pain.  Sailer  v. 
Friedman  Bros.  Shoe  Co.,  130  Mo. 
App.  712,  109  S.  W.  794. 

$3,000,  right  forefinger.  Finkelstein 
V.  Kramer,  133  App.  Div.  565,  118  N. 
Y.  Supp.  152. 

$3,008,  three  fingers.  Rood  v.  Seattle 
El.  Co.,  55  Wash.  217,  104  Pac.  249. 

$3,250,  left  thumb  and  right  fore- 
finger. Bemier  v.  St.  Paul  Gaslight 
Co.,  91  Minn.  214,  99  N.  W.  778. 

$3,300,  two  fingers  of  left  hand,  two 
others  crippled.  Chapman  v.  Southern 
Pac.  Co.,  12  Utah,  30,  41  Pac.  551. 

$4,000,  little  finger,  right  hand  dis- 
abled, body  bruised,  much  pain.  Nib- 
lock  V.  Ann  Arbor  R.  R.,  158  Mich. 
582,  123  N.  W.  35. 

$4,500,  two  fimgers,  strength  of  hand 
and  arm  impaired,  plaintiff  a  musician. 
Obom  V.  Nelson,  126  S.  W.  178  (Mo. 
App.) 

$5,000,  three  fingers,  bums.  Walker 
V.  Sinunons  Mfg.  Co.,  131  Wis.  542,  111 
N.  W.  694. 

$6,000,  three  fingers,  operation  re- 
quired, wrist  stiffened.  Mm-taugh  v. 
New  York  C.  &  H.  R.  R.  R.,  49  Hun, 
456,  3  N.  Y.  Supp.  483. 

$7,250,  several  fingers,  loss  of  use  of 
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§  1368.  Disfigurement. 

Permanent  disfigurement  is  sometimes  an  element  in  dam- 
ages, either  increasing  the  damages  ^**  or  sometimes  because  it 


hand,  permanent  incapacity.  Ft. 
Worth  &  R.  G.  Ry.  v.  Bowen  (Tex. 
Civ.  App.),  68  S.  W.  700. 

$7,500,  two  fingers,  scar  on  pabn,  per- 
manent nervousness.  Johnson  v.  Bay 
City,  164  Mich.  251,  129  N.  W.  29. 

$7,500,  all  fingers  of  right  hand.  Mis- 
souri, K.  &  T.  Ry.  V.  Hauer  (Tex.  Civ. 
App.),  33  S.  W.  1010. 

$9,000  (reduced  from  $12,000),  four 
fingers.  Phippin  v.  Missouri'  Pac.  Ry., 
196  Mo.  321,  93  S.  W.  410. 

$12,000,  two  fingers,  hand  disabled, 
pain.  San  Antonio  &  A.  P.  Ry.  v. 
Beauchamp,  54  Tex.  Civ.  App.  123, 116 
S.  W.  1163. 

$16,000,  one  finger  right  hand,  all 
fingers  of  left,  plaintiff  trained  in  music. 
Murray  u.  Chicago,  R.  I.  &  P.  Ry.  (la.), 
133  S.W.  123. 

In  the  following  cases  the  verdict 
was  held  excessive: 

$15,000,  one  finger,  bums,  temporary 
crippling;  reduced  to  $7,500.  Cutler  v. 
Pittsburg  S.  P.  G.  M.  Co.  (Nev.),  116 
Pac.  418. 

$7,500,  four  fingers  of  right  hand;  re- 
duced to  $5,000.  Campbell  v.  Wheeli- 
han-Weidauer  Co.,  45  Wash.  675,  89 
Pac.  161. 

$6,500,  right  thumb  and  left  fore- 
finger. Gray-Meek  P.  B.  Co.  v.  Mc- 
Nally  (Ky.),  129  S.  W.  299. 

$6,500,  thumb  and  forefinger.  Kan- 
sas Pac.  Ry.  V.  Peavey,  29  Kan.  169,  34 
Kan.  472,  8  Pac.  780. 

$5,125,  three  fingers;  reduced  to 
$4,000.  Barg  v.  Bousfield,  65  Minn. 
355,  68  N.  W.  45. 

$5,000  two  fingers.  Louisville  &  N. 
R.  R.  V.  Foley,  94  Ky.  220,  21  S.  W. 
866. 

$5,000,  thumb  and  one  finger  of  left 
hand,  hand  crippled;  reduced  to  $4,000. 
Richardson  v.  St.  Louis  &  H.  Ry.,  223 
Mo.  325,  123  S.  W.  22. 


$S,000,  two  fingers.  Barclay  v.  Puget 
S.  L.  Co.,  48  Wash.  241,  93  Pac.  430,  16 
L.  R.  A.  (N.  S.)  140. 

$4,500,  right  forefinger  and  part  of 
thumb;  reduced  to  $3,500.  Rittel  w; 
E.  E.  Souther  Iron  Co.,  127  Mo.  App. 
463,  105  S.  W.  662. 

$4,000,  httle  finger,  hand  stiffened, 
pain;  reduced  to  $3,000.  Mahood  v. 
Pleasant  Valley  Coal  Co.,  8  Utah,  85, 
30  Pac.  149. 

$4,000,  two  fingers;  reduced  to 
$3,000.  Gagnon  v.  Klauder-Weldon 
D.  M.  Co.,  174  Fed.  477. 

$3,500  (reduced  from  $4,500),  two 
fingers;  reduced  to  $2,500.  Stiller  v. 
Bohn  Manuf.  Co.,  80  Minn.  1,  82 
N.  W.  981. 

$2,500,  one  finger;  reduced  to  $1,000. 
Ball  V.  Peterman  Mfg.  Co.,  47  Wash. 
653,  92  Pac.  425. 

$2,000,  thumb.  Louisville  &  N.  R. 
R.  V.  Law,  14  Ky.  L.  Rep.  850,  21  S.  W. 
648. 

$1,800  two  fingers;  reduced  to  $1,200. 
Gahagan  v.  Aerometer  Co.,  67  Minn. 
252,  69  N.  W.  914. 

$1,250,  one  joint  of  right  thumb. 
N.  N.  &  N.  V.  Co.  V.  Walker,  14  Ky. 
L.  Rep.  175. 

18'  The  following  verdicts  have  been 
upheld: 

$600  for  pain  and  scar.  The  North 
Star,  169  Fed.  711. 

$1,000  for  pain,  expense,  and  dis- 
figured face.  Frankfort  v.  Kendrick 
(Ky.),  114  S.  W.  289. 

$1,200  (reduced  from  $1,600),  for 
pain,  loss  of  time,  and  permanent  scars. 
O'Callaghan  v.  Dellwood  Park  Co.,  149 
111.  App.  34. 

$1,500  for  pain,  expenses,  and 
scarred  face,  by  girl  of  eighteen. 
Cameron  v.  Bryan,  89  la.  214,  56 
N.  W.  434. 

$3,000  for  pain,  loss  of  taste  and 
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furnishes  of  itself  the  principal  ground  for  the  recovery  of 
damages. "° 

§  1359.  Impairment  of  sight  or  hearing. 

Verdicts  have  been  exacmined  by  the  courts  which  gave 
compensation  for  the  impairment  of  sight/^^  for  the  entire  loss 


smell,  and  distorted  face.  Illinois  Val- 
ley Ry.  V.  Haremski,  132  111.  App.  423. 

$3,000  for  permanent  lameness  and 
distorted  face.  Juul  v.  Kitsap  Transp. 
Co.,  55  Wash.  156,  104  Pac.  191. 

$3,500  for  pain,  nervous  irritation, 
and  disfigurement.  Frank  Parmelee 
Co.  V.  Wheelock,  127  111.  App.  500. 

$3,500  (reduced  from  $4,500),  for 
pain  and  disfigurement  of  face.  Pron- 
skeviteh  v.  Chicago  &  A.  Ry.,  232  111. 
136,  83  N.  E.  545,  affirming  135  111. 
App.  401. 

$4,000  for  permanent  pain  and  dis- 
figurement of  face.  Shortridge  v.  Scar- 
ritt  Estate  Co.  (Mo.  App.),  130  S.  W. 
126. 

$4,500  for  pain,  loss  of  time  ten 
months,  expense,  and  permanent  dis- 
figurement. The  J.  G.  Lindauer,  158 
Fed.  449. 

$5,000  for  bodily  and  mental  pain, 
permanent  disability,  and  disfigure- 
ment. Gurdon  &  Ft.  S.  Ry.  v.  Cal- 
houn, 86  Ark.  76,  109  S.  W.  1017. 

$5,000  for  permanent  injury  and  dis- 
figurement. St.  Louis,  I.  M.  &  S.  R. 
R.  V.  Price,  83  Ark.  437,  104  S.  W.  157. 

$6,000  for  broken  ribs  and  permanent 
disfigurement  of  face,  of  young  girl 
eight  years  old.  Bennett  v.  Brooklyn 
Heights  R.  R.,  1  App.  Div.  205,  37 
N.  Y.  Supp,  447. 

$7,000  for  suffering  and  permanent 
disfigurement  of  girl  sixteen  years  old. 
St.  Louis,  S.  F.  &  T.  Ry.  v.  Andrews, 
44  Tex.  Civ.  App.  426,  99  S.  W.  871. 

$15,000  for  injury  requiring  serious 
surgical  treatment  of  face,  permanent 
lameness,  and  disfigurement  of  girl 
thirteen  years  old.  James  v.  Oakland 
Trac.  Co.,  9  Cal.  App.  21,  103  Pac. 
1082. 


$16,338.82  for  frightful  and  perma- 
nent injury  and  disfigurement  of  a 
woman.  Kenney  v.  South  Shore  N.  G. 
&  F.  Co.,  131  App.  Div.  859,  119  N.  Y. 
Supp.  363. 

For  injury  to  brain,  permanent  in- 
jury to  health,  and  deforming  scars  of 
young  girl,  a  verdict  of  $30,000  was  re- 
duced to  $12,000.  Mitchell  v.  Tacoma 
R.  &  M;.  Co.,  13  Wa^sh.  560, 43  Pac.  528. 

""  Newbury  v.  Getchel  &  M.  L.  & 
M.  Co.,  100  la.  441,  457,  69  N.  W-  743, 
62  Am.  St.  Rep.  582. 

The  following  verdicts  were  upheld 
wtere  the  principal  damage  was  per- 
manent deformity: 

$700.  Gibbs  v.  Poplar  Bluff  L.  &  P. 
Co.  (Mo-  App.),  125  S.  W.  840. 

$1,500.  Cameron  v.  Bryan,  89  la. 
214,  56  N.  W.  434. 

$2,000.  Chicago  v.  Reid,  141  111. 
App.  514. 

The  following  verdict  was  held  ex- 
cessive: 

$7,000;  reduced  to  $3,000.  Kihner  v. 
Reckitt,  75  App.  Div.  180,  77  N.  Y. 
Supp.  395. 

"1  For  impairment  of  sight  the  fol- 
lowing verdicts  have  been  upheld: 

$750.  Lemoine  v.  Sullivan  (Ark.), 
134  S.  W.  946. 

$2,500,  also  impairment  of  hearing. 
Galveston,  H.  &  S.  A.  Ry.  v.  Bean,  45 
Tex.  Civ.  App.  52,  99  S.  W.  721. 

$3,000.  Galveston,  H.  &  S.  A.  Ry.  s. 
Sanchez  (Tex.  Civ.  App,),  122  S.  W.  44. 

$5,000,  incapacitated  for  business. 
Missouri,  K.  &  T.  Ry.  v.  Hulf  (Tex. 
Civ.  App.),  32  S.  W.  551. 

$6,500.  scalded  all  over  body,  ijjtense 
pain.  Winona  Technical  Institute  v. 
Stolte,  173  Ind.  39,  89  N.  E.  393. 

$9,000,  fracture  of  leg,  wrists,  and 
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of  sight  in  one  eye/^^  usually  accompanied  by  impairment  of 
the  sight  of  the  other  eye;  "^  and  recovery  for  total  blind- 


skull,  leg  and  wrist  permanently  de- 
formed. Welk  V.  Jackson  Architectural 
Ironworks,  98  App.  Div.  247,  90  N.  Y. 
Supp.  541. 

The  following  verdicts  have  been 
held  excessive: 

$10,000,  burned  and  scarred,  no  per- 
manent injury.  Kentucky  Wagon 
Mfg.  Co.  V.  Sha,ke,  137  Ky.  742,  126 
S.  W.  1095. 

$8,000;  reduced  to  $7,000.  De  La 
Vergne  R.  M.  Co.  v.  Stahl,  24  Tex.  Civ. 
App.  471,  60  S.  W.  319. 

$4,650;  reduced  to  $2,500.  McGrew. 
V.  Chicago  &  M.  E.  R.  R.,  142  111.  App. 
210. 

'^^  For  loss  of  an  eye  the  following 
verdicts  have  been  upheld: 

$2,500.  Orscheto  v.  Scott,  106  Mo. 
App.  583,  80  S.  W.  982. 

$3,682.  Potvin  v.  West  Bay  City 
Shipbuilding  Co.,  156  Mich.  201,  120 
N.  W.  613. 

$4,400.  Sherley  v.  BiUings,  8  Bush 
(Ky.)  147,  8  Am.  Rep.  451. 

$4,500.  Shaver  v.  3.  Neils  Lumber 
Co.,  109  Minn.  376,  123  N.  W.  1076. 

$5,000.  Texas  &  P.  Ry.  v.  Bowlin 
(Tex.  Civ.  App.),  32  S.  W.  918. 

$5,000;  pain  and  operation.  Hocking 
V.  Windsor  Spring  Co.,  131  Wis.  532, 
111  N.  W.  685. 

86,000,  disabling  injury  to  head. 
Starnes  v.  Pine  Woods  Lumber  Co.,  122 
La.  284,  47  So.  607. 

$6,500.  Dallas  &  G.  Ry.  v.  Abler,  72 
Tex.  150,  9  S.  W.  871. 

$7,000.  Shaw  v.  Chicago  &  G.  T. 
Ry.,  123  Mich.  629,  82  N.  W.  618,  49 
L.  R.  A.  308. 

$7,500.  Korzib  v.  Netherlands- 
American  S.  N.  do.,  175  Fed.  998. 

$10,000,  skull  crushed,  inability  to 
labor  from  effects  of  injurj'.  Missouri, 
K.  &  T.  Ry.  V.  Parker,  20  Tex.  Civ. 
App.  470,  49  S.  W.  717. 


$11,400,  skull  fractured,  mental  and 
physical  wreck.  Cobb  v.  St.  Louis  &  H. 
Ry.,  149  Mo.  609,  50  S.  W,  894. 

The  following  verdicts  were  held  ex- 
cessive: 

$15,000,  badly  burned;  reduced  to 
$10,000.  Ribich  v.  Lake  Superior 
Smelting  Co.,  123  Mich.  401,  82  N.  W. 
279,  48  L.  R.  A.  649. 

$12,821,  disfigurement  of  face;  re- 
duced to  $7,500.  Hajmes  v.  Maine 
Cent!  R.  R.,  (Me.),  80  Atl.  38. 

193  Pqp  iQgg  Qf  Qng  gyg  ajj  J  impairment 
of  the  sight  of  the  other  the  following 
verdicts  have  been  upheld: 

$1,000  (reduced  from  $6,200).  Nel- 
son V.  A.  H.  Stange  Co.,  140  Wis.  657, 
123  N.  W.  152. 

$7,000,  incapacitated  for  business. 
Chicago  Veneer  Co.  v.  Jones  (Ky.),  135 
S.  W.  430. 

$7,948,  other  serious  injuries.  Haley 
V.  Solvay  Process  Co.,  127  App.  Div. 
753,  112  N.  Y.  Supp.  25. 

$8,500,  bones  of  face  and  skull  in- 
jured, operation.  Wysocki  v.  Wiscon- 
sin Lakes  I.  &  C.  Co.,  121  Wis.  96,  98 
N.  W.  950. 

$14,400.  Vant  Hul  v.  Great  Northern 
Ry.,  90  Minn.  329,  96  N.  W.  789. 

$25,(K)0,  side  paralyzed,  spine  curved, 
other  injuries.  Perkins  v.  Sunset  T. 
&  T.  Co.,  155  Cal.  712,  103  Pac. 
190. 

$30,000,  severely  burned,  scars,  arm 
stiffened,  several  operations,  total  dis- 
ability. Commonwealth  Electric  Co. 
V.  Rooney,  138  111.  App.  275. 

A  verdict  of  $15,000  where  there  were 
severe  burns,  causing  loss  of  time,  but 
completely  cured,  was  held  excessive 
and  reduced  to  $12,000;  there  having 
been  a  former  verdict  of  $8,000.  Hardy 
V.  Chicago,  R.  I.  &  P.  Ry.,  149  la.  4i, 
127  N.  W.  1093. 
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ness  has  also  been  brought  in  question."*  So  the  courts  have 
considered  the  question  of  excessive  damages  for  total  deaf- 
ness "^  and  for  an  impairment  of  hearing."* 

§  1360.  Nervous  disorders. 

Where  the  injury  causes  some  sort  of  nervous  disorder,  the 
amount  of  recovery  may  be  greatly  increased  thereby;  though 
juries  appear  often  to  be  misled  by  the  indefinite  and  intangible 
nature  of  the  disease  to  giving  verdicts  which  courts  regard  as 
excessive.  Courts  have  been  called  upon  to  pass  on  the  ex- 
cessiveness  of  numerous  verdicts  in  which  compensation  had 
been  assessed  for  neurasthenia,  nervous  prostration,  or  trau- 
matic neurosis,'"  or  for  nervous  shock,  hysteria,  and  many 
other  forms  of  nervous  disorder."* 


"*  For  total  blindness  the  follow- 
ing verdicts  have  been  held  excess- 
ive: 

$37,500.  Deep  Mining  &  Drainage 
Co.  V.  Fitzgerald,  21  Colo.  533,  43  Pac. 
210. 

$9,500;  reduced  to  $8,000.  Peterson 
V.  Roessler  &  Hasslacher  Chemical  Co., 
131  Fed.  156. 

196  For  deafness  the  following  ver- 
dicts have  been  upheld: 

$1,000.  American  E.  &  C.  Co.  v. 
Crawford  (Ky.),  134  S.  W.  448. 

$2,500.  West  Chicago  St.  R.  R.  v. 
Lups,  74  III.  App.  420. 

$7,500,  eyesight  weakened,  wound  at 
base  of  skull.  Ronald  v.  Pacific  Trac- 
tion Co.  (Wash.),  118  Pac.  311. 

For  deafness  which  prevented  plain- 
tiff, an  engineer,  from  continuing  in  his 
business,  a  verdict  of  $25,000  reduced 
to  $15,000  by  the  trial  court,  was  held 
so  excessive  as  to  bear  on  its  face  the 
evidence  of  an  error  which  remittitur 
could  not  cure,  and  it  was  set  aside. 
Chicago,  R.  I.  &  G.  Ry.  v.  Forrester 
(Tex.  Civ.  App.),  137  S.  W.  162. 


196  por  impairment  of  hearing  the 
following  verdicts  have  been  upheld: 

$2,5(X),  four  teeth  lost.  Wilson  v. 
Chicago  City  Ry.,  144  lU.  App.  604. 

$4,000  (reduced  from  $5,000),  sight 
and  memory  impaired.  Kennedy  v. 
Chicago,  M.  &  St.  P.  Ry.,  57  Minn.  227, 
58  N.  W.  878. 

$5,900.  Southwestern  T.  &  T.  Co. 
p.  Abeles,  94  Ark.  254,  126  S.  W. 
724. 

"'  For  neurasthenia  or  similar  ner- 
vous disease  caused  by  the  defendant 
the  following  verdicts  have  been  up- 
held: 

$2,500  (reduced  from  $6,448).  Mur- 
phy V.  South  St.  Paul,  101  Minn.  341, 
112  N.  W.  259. 

$3,000.  Louisville  v.  Tompkins 
(Ky.),  122  S.  W.  174. 

$4,000.  Roe  V.  MetropoUtan  St.  Ry., 
131  Mo.  App.  128,  110  S.  W.  611. 

$4,000.  Garthley  v.  Seattle  Electric 
Co.,  49  Wash.  616,  96  Pac.  155. 

$5,000.  Berger  v.  St.  Paul  City  Ry., 
95  Minn.  84,  103  N.  W.  724. 

$5,000  (reduced  from  $8,500).    Fall- 


198  For  nervous  shock,  hysteria,  or 
other  nervous  disorder  resulting  from 


defendant's  wrong,  the  following  ver- 
dicts have  been  upheld; 
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§  1361.  Insanity  and  loss  of  mental  power. 

Verdicts  have  been  considered  where  the  principal  element 

R.  I.  &  G.  Ry.  V.  Swann  (Tex.  Civ. 
App.),  127  S.  W.  1164. 

S12,000;  reduced  to  $8,000.  Schwartz- 
bauer  v.  Great  Northern  Ry.,  112 
Minn.  356,  128  N.  W.  286. 

$10,000;  reduced  to  $4,000.  Becker 
V.  Albany  Ry.,  35  App.  Div.  46,  54 
N.  Y.  Supp.  395. 

$10,000;  reduced  to  $4,000.  Lock- 
wood  V.  Twenty-third  St.  Ry.,  15  Daly, 
374,  7  N.  Y.  Supp.  633. 

$5,500.  Edwards  v.  Seattle  R.  (fe  S. 
Ry.,  62  Wash.  77,  113  Pac.  563. 

$5,000;  reduced  to  $3,000.  O'Plana- 
gan  V.  Missouri  Pac.  Ry.  (Mo.  App.), 
129  S.  W.  1019. 

$4,500;  reduced  to  $3,500.  DeCourcy 
V.  Prendergast  Const.  Co.,  140  Mo. 
App.  169,  120  S.  W.  632. 

$3,000,  also  diseased  heart,  injury  to 
eye  and  spine.  Gay  v.  Milwaukee  E. 
R.  &  L.  Co.,  138  Wis.  348,  120  N.  W. 
283. 


dm  V.  Seattle,  57  Wash.  307,  106  Pac. 
914. 

$7,000.  Missouri,  K.  &  T.  Ry.  v. 
Farris  (Tex.  Civ.  App.),  126  S.  W.  1174. 

$8,000.  Pierce  v.  Spokane,  59  Wash. 
615,  110  Pac.  537. 

$9,500,  internal  injuries,  paralysis. 
Crozier  v.  Minneapolis  St.  Ry.,  106 
Minn.  77,  118  N.  W.  256. 

$16,000,  severe  attack,  danger  of 
dementia  or  paresis.  St.  Louis,  I.  M. 
&  S.  R.  R.  V.  Osborne,  95  Ark.  310,  129 
S.  W.  537. 

The  following  verdicts  were  held  ex- 
cessive: 

$34,000,  mind  impaired,  partial  and 
progressive  paralysis,  lungs  injured; 
reduced  to  $27,500.  Missouri,  K.  &  T. 
Ry.  V.  Dalton  (Tex.  Civ.  App.),  120 
S.  W.  240. 

$18,000.  Chlanda  v.  St.  Louis  Tran- 
sit Co.,  213  Mo.  244,  112  S.  W.  249. 

$13,000;  reduced  to  $8,000.   Chicago, 


(Note  198 — continued.) 

$800.  Robinson  v.  Marino,  3  Wash. 
434,  441,  28  Pac.  752,  28  Am.  St.  Rep. 
50. 

$800  (reduced  from  $1,500) .  Pf eiffer 
V.  Radke,  144  Wis.  430,  129  N.  W.  413. 

$1,000.  Indianapolis  T.  T.  Co.  v. 
Uhrick,  45  Ind.  App.  149,  90  N.  E.  321. 

$1,000.  Lang  V.  Hill,  151  Mo.  App. 
685,  138  S.  W.  698. 

$1,135.45.  Des  Moineaux  v.  New 
York  City  Ry.,  118  App.  Div.  848,  103 
N.  Y.  Supp.  618. 

$2,500.  Averitt  v.  Metropolitan  St. 
Ry.,  151  Mo.  App.  265,  131  S.  W.  752. 

$3,750.  Colorado  Springs  Electric 
Co.  V.  Soper,  38  Colo.  126,  88  Pac.  165. 

$4,000.  Wyman  v.  Pike,  108  Minn. 
481,  122  N.  W.  310. 

$4,000.  Kupke  v.  St.  Louis  Tr.  Co., 
122  Mo.  App.  355,  99  S.  W.  472. 

$6,400.  Kimic  v.  San  Jose-Los  Gatos 
I.  U.  Ry.,  156  Cal.  273,  379,  104  Pac. 
312. 


$6,500.  Olson  v.  Great  Northern 
Ry.,  68  Minn.  165,  71  N.  W.  5. 

$9,000  (reduced  from  $12,500). 
Lake  St.  Elevated  R.  R.  v.  Sandy,  137 
111.  App.  244. 

$10,000,  heart  diseased,  disabled 
from  work.  Galveston,  H.  &  S.  A.  Ry. 
V.  Worth,  55  Tex.  Civ.  App.  478,  116 
S.  W.  365. 

$11,500.  Savage  v.  Joseph  H. 
Bauland  Co.,  42  App.  Div.  285,  58 
N.  Y.  Supp.  1014. 

The  following  verdicts  were  held  ex- 
cessive: 

$30,000.  Gibney  v.  St.  Louis  Tran- 
sit Co.,  204  Mo.  704,  103  S.  W.  43. 

$26,000.  Louisville  &  N.  R.  R.  v. 
Long,  94  Ky.  410,  22  S.  W.  747. 

$20,000  (reduced  from  $30,000). 
Partello  v.  Missouri  Pac.  Ry.,  217  Mo. 
645,  117  S.  W.  1138. 

$20,000;  reduced  to  $7,500.  Hamil- 
ton V.  Great  Falls  St.  Ry.,  17  Mont. 
334,  42  Pac.  860. 
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of  loss  was  insanity  supervening  upon  the  injury,"'  or  idiocy,^ 
or  at  least  a  permanent  loss  of  mental  power,  or  other  mental 
trouble.  2" 


§  1362.  Shortening  of  life. 

The  fact  that  a  physical  injury  will  appreciably  shorten  the 
victim's  life,  either  by  resulting  in  a  fatal  disease  ^^  or  by  the 
general  debilitating  effect,^"'  justifies  heavy  damages.  In 
Clay  V.  Chicago,  Milwaukee  and  St.  Paul  Railway  ^*  a  verdict 
of  $35,000  was  given  for  very  severe  and  painful  injuries  which 
resulted,  after  suit  brought  but  before  verdict,  in  plaintiff's 
death.  The  verdict  was  upheld.  It  was  urged  that  no  greater 
damages  could  be  recovered  than  would  be  allowed  for  death; 


$12,000.  Davidson  v.  St.  Ix)uis 
Transit  Co.,  211  Mo.  320,  109  S.  W. 
583. 

$7,500;  reduced  to  $5,000.  Lapleine 
V.  Morgan's  L.  &  T.  R.  &  S.  S.  Co.,  40 
La.  Ann.  661,  4  So.  875. 

$4,500;  reduced  to  $2,500.  Hase  v. 
Seattle  (Wash.),  107  Pac.  515. 

"'  The  following  verdicts,  where  the 
injury  resulted  in  insanity,  were  up- 
held: 

$6,000.  Anderson  v.  Smith,  104 
Minn.  40,  116  N.  W.  743. 

$10,000.  Bochat  i;.  Knisely,  144  111. 
App.  551. 

$12,000.  Cherbuhez  v.  Parsons,  59 
Misc.  613,  111  N.  Y.  Supp.  616. 

™  The  following  verdicts  were  up- 
held where  the  plaintiff  entirely  lost  his 
mental  power  as  a  result  of  the  injury: 

$3,600.  Chicago  U.  Tract.  Co.  v. 
Scanlon,  136  Ul.  App.  212. 

$8,500.  Wihnyk  v.  Second  Ave.  R. 
R.,  14  App.  Div.  515,  43  N.  Y.  Supp. 
1023. 

$10,000.  International  &  G.  N.  R. 
R.  D.  Dalwigh  (Tex.  Civ.  App.),  56 
S.  W.  136. 

$18,962.88.  Alamo  D.  B.  Co.  v. 
Yeargan  (Tex.  Civ.  App.),  123  S.  W. 
721. 

""1  The  following  verdicts  were  up- 
held: 


$6,000  for  permanent  impairment  of 
mental  faculties.  Powell  v.  Nevada  C. 
&  O.  Ry.,  28  Nev.  40,  78  Pac.  978. 

$7,000  for  injury  resulting  in  incur- 
able epileptic  convulsions.  Romona 
O.  S.  Co.  v.  Shields,  173  Ind.  68,  88 
N.  E.  695. 

^^  The  following  verdicts  have  been 
upheld  where  a  fatal  disease  was  caused 
by  the  injury: 

$3,000,  tuberculosis.  Paauhau  Sugar 
Plantation  Co.  v.  Palapala,  127  Fed. 
920,  62  C.  C.  A.  552. 

$3,400,  disease  of  heart.  Mont- 
gomery Tr.  Co.  V.  Bazeman,  152  Ala. 
145,  44  So.  559. 

$4,500,  tuberculosis.  Van  Cleve  v. 
St.  Louis,  M.  &  S.  E.  Ry.,  137  Mo. 
App.  332,  118  S.  W.  116. 

$7,500,  cancer.  Louisville  Ry.  v. 
Steubing  (Ky.),  136  S.  W.  634. 

$15,000,  progressive  pa,ralysis.  San 
Antpnio  Traction  Co.  v.  Prpbandt  (Tex. 
av.  App.),  125  S.  W.  931. 

^^  The  following  verdicts  have  been 
upheld: 

$2,500.  Yazoo  &  M.  V.  R.  R.  v. 
Seattle  (Miss.),  49  So.  609. 

$8,800.  Cooper  v.  St.  Paul  City  Ry., 
54  Minn.  379,  56  N.  W.  42. 

$13,625.  Sutton  v.  Snohomish,  11 
Wash.  24,  39  Pac.  273. 

«><  104  Minn.  1,  115  N.  W.  949. 
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and  these  were  restricted  by  law  to  $5,000.  Mr.  Justice  Jag- 
gafd>  however,  held  that>  the  amount  of  damages  not  being 
restricted  in  this  action,  the  limit  fixed  by  law  for  damages  for 
death  had  no  relation  to  the  amount  recoverable.  He  said: 
"There  is  no  dispute  that  plaintiff's  injuries  resulted  in  in- 
describable anguish  ahd  in  death.  They  were  as  serious  as 
they  could  possibly  have  been.  That  they  were  necessarily 
fatal,  or  that  only  $5,000  could  have  been  recovered  by  his 
administrator  for  the  next  of  kin,  does  not  constitute  any 
reason  whatever  for  holding  the  verdict  improper.  It  has 
never  been  the  law  in  this  court  that,  the  worse  a  servant  is 
hurt  by  his  master's  negligence,  the  less  he  can  recover.  The 
fact  that  death  was  likely  to  result  does  not  diminish  the  ex- 
tent of  the  proper  recovery.  Plaintiff,  surviving  the  casualty, 
had  a  cause  of  action  totally  different  from  that  of  his  admin- 
istrator on  his  death.  For  his  injury  he  was  entitled  to  com- 
pensation. The  greater  the  injury,  the  larger  should  the 
verdict  be.  In  the  present  case,  calculations  of  the  value  of  the 
verdict  in  money,  intelligently  invested,  show  that  the  verdict 
was  not  unreasonable  upoii  a  strictly  pecuniary  basis." 

§  1363.  Other  permanent  injtxries. 

Verdicts  for  other  permanent  personal  injuries  in  great 
variety  have  been  considered  by  the  courts,  and  the  verdicts 
seem  to  have  been  usually  upheld.  ^"^ 

™'  In  the  following  cases  verdicts  for  disability  to  do  housework.     State  v. 

permanent  injuries  have  been  upheld:  Miller,  180  Fed.  796. 

$500,  permanent  and  serious  itijuty  $1,000,  miscarriage,  permanent  suf- 

to  arm.    Henderson  v.  White,  49  S.  W.  fering  and  mortification.    Singer  S.  M. 

764,  20  Ky.  L.  Rep.  1525.  Co.  v.  Phipps  (Ind.  App.),  94  N.  E. 

$500,  miscarriage.    Big  Sandy  &  C.  79^,  32  Ky.  L.  Rep.  431. 

R.  R.  v.  Slankenship  (Ky.),  118  S.  W.  $1,000,  health  permanently  impaired. 

316,  23  L.  R.  A.  (N.  S.)  345.                •  University  of  Louisville  v.  Hammock, 

$*0  (reduced  from  $2,000),  t)ferima-  127  Ky.  664,  106  S.  W.  219,  14  L.  R.  A. 

nent  injury  to  arm,   continued  pain.  (N.  S.)  784. 

Rock  Island  v.  Larkin*   136  111.  App.  $1,000,  baby  contracted  blood  poi- 

579.  soning  and  catarrhal  pneumonia,  per- 

$900,  internal  injuries,  causing  per-  manently  injuring  health.    Covington 

manent  weakness.     Monongahela  R.  v.     BoUwinkle     (Ky.),      121    S.    W. 

C.  C.  &  C.  Co.  V.  Kramer  (Ky.),  121  664. 

S.  W.  978.  $1,500,  impaired  hearing,  great  pain, 

$1,000,  Bight  and  hearing  impaired,  inability  to  do  heavy  work.    St.  Louis, 


2734 


EXCESSIVE   OR  INADEQUATE  DAMAGES 


§1364 


§  1364.  Doubt  as  to  permanence  of  injury. 

A  ^«„K+  „o  +,^  tjie  permanence  of  the  injury  may  exist  in  the 


A  doubt  as  to 


I.  M.  &  S.  Ry.  V.  Reed,  92  Ark.  350, 122 
S.  W.  645. 

$1,500,  spine  injured,  partial  paraly- 
sis. Witty  V.  Springfield  Traction  Co. 
(Mo.  App.),  134  S.  W.  82. 

$1,500,  injury  to  liver  and  spine. 
Ferguson  v.  Ehret,  14  Misc.  454,  35 
N.  Y.  Supp.  1020. 

$1,500,  permanent  dizziness  and 
headache.  Missouri,  K.  &  T.  Ry.  v. 
Allen,  53  Tex.  Civ.  App.  433,  115  S.  W. 
1179. 

$1,600,  injury  to  leg,  hip  and  back, 
continued  bad  health  with  headaches. 
Western  S.  C.  &  F.  Co.  v.  Bean,  163 
Ala.  255,  50  So.  1012. 

$2,000,  bruises,  curvature  of  spine, 
wasting  of  muscles,  drooping  of  shoul- 
der. Hanchett  v.  Haas,  125  111.  App. 
111. 

$2,000,  bums  leaving  scars,  legs  per- 
manently weakened.  Asmossen  v. 
Swift  &  Co.,  148  111.  App.  248. 

$2,000,  permanent  scar  on  leg,  prob- 
ability of  varicose  ulcerations.  Bayles 
V.  Savery  Hotel  Co.  (la.),  126  N.  W. 
808. 

$2,000,  lower  part  of  body  injured, 
no  control  over  organs.  Louisville  Ry. 
V.  Bohon,  99  S.  W.  915,  30  Ky.  L.  Rep. 
862. 

$2,000,  permanent  injury,  confined  to 
bed  ten  months.  Louisville  &  N.  R.  R. 
V.  MacMillan  (Ky.),  134  S.  W.  185. 

$2,000,  incurable  affection  of  spine, 
permanent  suffering.  Waldron  v.  St. 
Paul,  33  Minn.  87,  22  N.  W.  4. 

$2,000,  woman,  constant  hem- 
orrhages of  stomach.  Newbury  v. 
Great  Northern  Ry.,  109  Minn.  113, 
122  N.  W.  1117. 

$2,000,  severe  case  of  varicocele. 
McNamara  v.  Metropolitan  St.  Ry., 
133  Mo.  App.  645,  114  S.  W.  SO. 

$2,000,  internal  injuries  and  nervous 
disability.  O'Donnell  v.  Hannibal 
(Mo.  App.),  128  S,  W,  819. 


$2,000,  permanent  injury  to  spine. 
Wohlenberg  v.  Melchert,  35  Neb.  803, 
53  N.  W.  982. 

$2,250,  internal  injuries.  St.  Louis 
S.  W.  Ry.  V.  Freedman,  18  Tex.  Civ. 
App.  563,  46  S.  W.  101. 

$2,250.  Smalley  v.  Appleton,  75 
Wis.  18,  43  N.  W.  826. 

$2,500,  varicose  veins,  internal  in- 
juries and  indigestion.  Kriainger  v. 
Creston,  141  la.  154,  119  N.  W. 
526. 

$2,500,  internal  injuries,  continued 
bad  health.  Louisville  H.  &  S.  L.  Ry. 
V.  Foulks,  103  S.  W.  266,  31  Ky.  L.  Rep. 
632. 

$2,500,  diseased  lung.  Donelly  ». 
St.  Paul  City  Ry.,  70  Minn.  278,  73 
N.  W.  157. 

$2,750,  neuralgia,  permanent  weak 
side.  Fulmore  v.  St.  Paul  City  Ry.,  72 
Minn.  448,  75  N.  W.  589. 

$3,200,  tumor,  adhesion  of  lung  to 
chest.  Wynne  v.  Atlantic  Ave.  R.  R., 
14  Misc.  394,  35  N.  Y.  Supp.  1034. 

$3,500,  nervous  shock,  internal  in- 
juries, impairment  of  health.  Watkiss 
V.  Chicago,  146  111.  App.  562. 

$3,500,  hemorrhages,  loss  of  control 
of  functions.  Louisville  Ry.  v.  Worley, 
101  S.  W.  926,  31  Ky.  L.  Rep.  96. 

$3,500,  permanent  injury  to  spine. 
Morris  v.  New  York,  O.  &  W.  Ry.,  73 
Hun,  560,  26  N.  Y.  Supp.  342. 

$3,500,  leg  lengthened,  permanent 
injury  to  nervous  system.  Willis  v. 
Second  Ave.  Traction  Co.,  189  Pa.  430, 
42  Atl.  1. 

$4,000,  permanent  injury  to  health. 
Indiana  U.  T.  Co.  v.  Ohue,  45  Ind.  App. 
632,  89  N.  E.  507. 

$4,000,  permanent  paralysis  of  shoul- 
der muscle  and  curvature  of  spine. 
Degnan  v.  Brooklyn  City  R.  R.,  14 
Misc.  388,  35  N.  Y.  Supp.  1047. 

$4,300,  internal  injuries,  nervousness, 
palpitation  of  heart.     Cunningham  V, 
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minds  of  the  judges  who  have  to  pass  on  the  question  of  ex- 
cessiveness.    If  the  verdict  is  moderate,  this  doubt  will  not 


Neal,  49  Tex.  Civ.  App.  613,  109  S.  W. 
455. 

$4,500,  chronic  invalid,  hernia. 
Chicago  V.  Saldman,  129  III.  App.  282, 
affirmed  225  111.  625,  80  N.  E.  349. 

$5,000,  deaf,  rupture,  prematurely 
old.  Chicago  Union  Tr.  Co.  v.  Lowen- 
rosen,  125  111.  App.  194,  affirmed  222 
111.  506,  78  N.  E.  813. 

$5,000,  tuberculous  foot,  lameness. 
Mattoon  City  Ry.  v.  Graham,  138  111. 
App.  70,  affirmed  Graham  v.  M.  City 
Ry.,  234  111.  483,  84  N.  E.  1070. 

$5,000,  hernia,  internal  injury. 
Louisville,  H.  &  St.  L.  Ry.  ;;.  Kessee, 
103  S.  W.  261,  31  Ky.  L.  Rep.  617. 

$5,000.  Southern  Ry.  v.  Brewer,  105 
S.  W.  160,  32  Ky.  L.  Rep.  43. 

$5,000,  internal  injuries,  health  per- 
manently impaired.  Louisville,  H.  & 
St.  L.  Ry.  V.  Armstrong  (Ky.),  125  S. 
W.  276. 

$5,000,  internal  injuries.  Price  v. 
Metropolitan  St.  Ry.,  220  Mo.  435, 
119  S.  W.  932. 

$5,000,  stiff  neck,  constant  pain,  chin 
partially  paralyzed.  Commercial  Tel. 
Co.  V.  Davis,  43  Tex.  Civ.  App.  547,  96 
S.  W.  939. 

$5,000,  bruises,  failing  health,  pain, 
inability  to  work.  Texas  &  G.  Ry.  v. 
Hall  (Tex.  Civ.  App.),  125  S.  W.  71. 

$5,000,  constant  suffering  and  inter- 
ference with  work.  Bitner  v.  Utah 
Cent.  Ry.,  4  Utah,  502,  11  Pac.  620. 

$5,000,  permanent  injm-y,  femoral 
hernia.  Hodd  v.  Tacoma,  45  Wash. 
436,  88  Pac.  842. 

$6,000,  permanent  invalid,  lame, 
nervous  disorders.  Westervelt  v.  St. 
Louis  Transit  Co.,  222  Mo.  325,  121 
S.  W.  114. 

$6,500,  inflammation  of  sciatic  nerve, 
atrophy  of  adjacent  parts,  never  well. 
Louisville  Ry.  v.  Owens,  97  S.  W.  356, 
29  Ky.  L.  Rep.  1294. 

$7,500,  partial  paralysis,  functional 


derangement,  helpless  condition,  in- 
creasing disability.  Cumberland  T.  & 
T.  Co.  V.  Overfield,  127  Ky.  548,  106 
S.  W.  245. 

$7,500,  skull  crushed,  mind  affected, 
pain,  continual  headache,  and  dis- 
ability. Beave  v.  St.  Louis  Transit  Co., 
212  Mo.  331,  111  S.  W.  52. 

$7,500,  dislocation  of  spine,  injury 
progressive.  Missouri,  K.  &  T.  Ry.  v. 
Stone  (Tex.  Civ.  App.),  125  S.  W.  587. 

$8,000,  partial  paralysis,  excruciating 
pain.  Stomne  v.  Hanford  Produce 
Co.,  108  la.  137,  78  N.  W.  848. 

$8,000,  face  crushed,  jaw  stiffened, 
imperfect  nutrition,  invalid  for  life. 
Oties  V.  Cowles  E.  S.  &  A.  Co.,  54  Hun, 
635,  7  N.  Y.  Supp.  251. 

$8,000,  physical  wreck,  partially 
paralyzed,  impaired  vision,  total  in- 
capacity. San  Antonio  &  A.  P.  Ry.  v. 
Long  (Tex.  Civ.  App.),  28  S.  W.  214. 

$8,000,  spine  affected,  causing  stiff- 
ness, aggravating  prior  hernia.  Gal- 
veston, H.  &  S.  A.  Ry.  V.  Coker  (Tex. 
Civ.  App.),  135  S.  W.  179. 

$8,500,  rupture,  bowel  trouble, 
ataxia,  hemianesthesia,  and  chronic 
peritonitis,  permanently  impaired 
health.  Klein  v.  Atchison,  T.  &  S.  F. 
Ry.,  10  Cal.  App.  19,  107  Pac.  147. 

$10,000,  miscarriage,  eyesight  and 
action  of  heart  impaired.  Howland  v. 
Oakland  C.  S.  Ry.,  110  Cal.  513,  42 
Pac.  983. 

$10,000,  permanent  internal  and 
spinal  troubles.  Barr  v.  City  of  Kan- 
sas, 121  Mo.  22,  25  S.  W.  562. 

$11,000,  serious  irreducible  rupture. 
Chicago  V.  GiUett,  91  111.  App.  287. 

$11,000,  permanent  invalid.  Chi- 
cago V.  Didier,  131  III.  App.  406,  af- 
firmed Chicago  V.  Ogden  Sheldon  & 
Co.,  227  111.  595,  81  N.  E.  698. 

$20,000,  arm  and  shoulder  injured, 
bones  of  head  and  shoulder  diseased, 
brain  weakened,  sight  and  hearing  im- 
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cause  the  court  to  set  the  verdict  aside;  in  fact,  the  reasonable 
possibility  of  permanent  consequences  might  even  enhance  the 
amount  of  a  verdict.^"*  But  if  the  amount  of  the  verdict  is 
such  that  it  could  be  justified  only  if  the  injury  were  per- 
manent, and  serious  doubt  is  felt  as  to  the  fact  of  permanence, 
this  doubt  may  be  considered  in  passing  upon  the  excessive- 
ness  of  the  verdict.^"' 


paired,  jawbone  broken,  epilepsy  and 
death  likely  to  follow.  Sabine  &  E.  T. 
Ry.  V.  Ewing,  7  Tex.  Civ.  App.  8,  26 
S.  W.  638. 

$25,000,  man  of  thirty-nine,  inter- 
mittently suffers  from  pain  in  head, 
sleeps  poorly,  right  side  partially 
paralyzed,  his  voice  useless,  injuries 
probably  permanent  and  will  ultimately 
cause  death.  St.  John  v.  Northern  Pac. 
Ry.  (Mont.),  Ill  Pac.  632. 

The  following  verdicts  were  held  ex- 
cessive: 

$30,000,  paralysis  of  lower  part  of 
body,  no  control  over  functions.  Mc- 
Kenzie  v.  North  Coast  Coll.  Co.,  55 
Wash.  495,  104  Pac.  801,  28  L.  R.  A. 
(N.  S.)  1244. 

$25,000;  reduced  to  $15,000.  De 
Wardener  v.  Metropolitail  St.  Ry.,  1 
App.  Div.  240,  37  N.  Y.  Supp.  133. 

$15,000,  permanent  injury  to  leg;  re- 
duced to  $8,000.  Chapman  v.  Atlantic 
Ave.  R.  R.,  14  Misc.  384,  35  N.  Y. 
Supp.  1045. 

$10,000,  deformity  of  foot  not  seri- 
ously interfering  with  use;  reduced  to 
$5,000.  Chicago,  R.  I.  &  G.  Ry.  v. 
Swan  (Tex.  Qv.  App.),  130  S.  W. 
855. 

2IW  WTiiere  a  serious  injury  may  be 
permanent,  the  following  verdicts  have 
been  upheld: 

$400.  Weber  v.  Creston,  75  la.  16, 
39  N.  W.  126. 

$750.  Jackson  v.  St.  Paul  City  Ry., 
74  Minn.  48,  76  N.  W.  956. 

$1,350.  Young  v.  O'Brien,  36  Wash. 
570,  79  Pac.  211. 

$1,750.  Carlson  v.  Great  Northern 
Ry.,  106  Minn.  254,  118  N.  W.  832. 


$2,000.  Whitmg  v.  Eagan,  189  N. 
Y.  587,  83  N.  E.  1016. 

$2,500.  Calumet  E.  S.  Ry.  v.  Jen- 
nings, 83  111.  App.  616. 

$3,000.  Curtis  v.  Barber  Asphalt 
Paving  Co.,  44  Wash.  334,  87  Pac.  345. 

$3,000  (reduced  from  $4,000).  Gris- 
son  V.  Hofius,  39  Wash.  51,  80  Pac. 
1002. 

$4,000.  The  Little  Silver,  189  Fed. 
980. 

$4,000.  Bryant  v.  Omaha  &  C.  B. 
R.  &  B.  Co.,  98  la.  483,  67  N.  W.  392. 

$4,000.  Covington  v.  Diehl,  59  S. 
W.  492,  22  Ky.  L.  Rep.  955. 

$6,000.  St.  Louis  S.  W.  Ry.  v. 
Gresham  (Tex.  Civ.  App.),  140  S.  W. 
483. 

$6,300.  St.  Louis  &  S.  F.  R.  R.  v. 
Richards,  23  Okla.  256,  102  Pac.  92, 
23  L.  R.  A.  (N.  S.)  1032. 

$9,000,  tuberculosis  which  may  be 
cured.  Roenbeck  v.  Brooklyn  Heights 
R.  R.,  123  App.  Div.  606,  108  N.  Y. 
Supp.  80. 

$10,000.  Missouri,  K.  &  T.  Ry.  v. 
Cook;  12  Tex.  Civ.  App.  203,  33  S.  W. 
669. 

^  In  the  following  cases  the  verdict 
was  held  excessive  on  account  of  doubts 
as  to  the  permanence  of  the  injury: 

$15,000.  Stevens  v.  New  Jersey  & 
H.  R.  liy.,  74  N.  J.  L.  237,  65  Atl. 
874. 

$12,500;  reduced  to  $8,000.  Morri- 
son V.  Northern  Pac.  Ry.,  34  Wash.  70, 
74  Pac.  1064. 

$10,500.  Illinois  Cent.  R.  R.  v. 
Houchins,  89  S.  W.  530,  28  Ky.  L.  Rep. 
499,  1  L.  R.  A.  (N.  S.)  375. 

$10,000.    Louisville  Southern  R.  R. 
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§  1365.  Loss  of  service. 

The  estimation  of  the  value  of  services  lost  contains  many 
elements  of  uncertainty,  and  the  jury  has  therefore  great 
latitude  in  finding  a  pecuniary  equivalent.  This  is  especially 
true  in  the  case  of  loss  of  service  of  a  wife,  where  there  can  be 
no  possible  pecuniary  test  of  the  value  of  consortium  and 
affection.  Large  verdicts  have  therefore  been  allowed  to  stand 
in  such  cases.  ^"^  For  loss  of  service  of  a  minor  child  the  possi- 
ble range  of  compensation  is  not  so  great.  ^"^ 


V.  Minogue,  14  S.  W.  357,  12  Ky.  L. 
Rep.  378. 

$10,000.  Louisville  &  N.  R.  R.  v. 
Mattingly,  38  S.  W.  686,  18  Ky.  L. 
Rep.  823. 

$10,000.  Louis-idlle  &  N.  R.  R.  v. 
Reaume,  128  Ky.  90,  107  S.  W.  290. 

$9,000.  Covington  &  C.  B.  Co.  v. 
Goodnight,  60  S.  W.  415,  22  Ky.  L. 
Rep.  1242. 

$9,000.  Watson  v.  Brightwell,  82 
S.  W.  454,  28  Ky.  L.  Rep.  887. 

$8,750.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  V.  Richardson  (Ky.),  140  S.  W. 
648. 

$8,000.  Southern  Ry.  v.  Goodard, 
97  S.  W.  392,  30  Ky.  L.  Rep.  126. 

$7,225.  H.  P.  Phillips  &  Co.  v. 
Pruitt,  82  S.  W.  628,  26  Ky.  L.  Rep. 
831. 

$7,000.  Houston  &  T.  C.  R.  R.  v. 
Bird  (Tex.  Civ.  App.),  48  S.  W.  756. 

$5,000;  reduced  to  $1,500.  Kansas  & 
T.  C.  Co.  V.  Reed,  1  Ind.  Terr.  245,  40 
S.  W.  898. 

$4,000.  Bucher  v.  Wisconsin  Cent. 
Ry.,  139  Wis.  597,  120  N.  W.  518. 

$3,500;  reduced  to  $1,000.  Keddenv. 
Public  Service  Ry.  (N.  J.  L.),  75  Atl. 
179. 

$3,100.  Kennedy  v.  St.  Paul  City 
Ry.,  59  Minn.  45,  60  N.  W.  810. 

$2,000.  Belvidere  City  Ry.  v.  Bute, 
128  111.  App.  620. 

208  por  loss  of  service  of  a  wife  the 
following  verdicts  have  been  upheld: 

$25,  loss  of  society  of  wife,  who  lived 
only   a   few   hours   after   the   injury. 

172 


Chapman  v.  Pfarr,  145  la.  196,  132 
N.  W.  957. 

$500.    State  v.  Miller,  180  Fed.  796. 

$600.  El  Paso  El.  Ry.  v.  Sierra 
(Tex.  Civ.  App.),  109  S.  W.  986. 

$700.  The  Little  Silver,  189  Fed. 
980. 

$1,200.  Birmingham  R.  L.  &  P. 
Co.  V.  Lavender,  158  Ala.  434,  47  So. 
1026. 

$1,800.  Texas  T.  &  T.  Co.  v.  Scott 
(Tex.  Civ.  App.),  127  S.  W.  587. 

$2,500.  Citizens'  R.  &  L.  Co.  v. 
Johns,  52  Tex.  Civ.  App.  489,  116  S.  W. 
62. 

$3,000.  Allen  v.  Manhattan  Ry.,  17 
N.  Y.  Supp.  187,  60  N.  Y.  Super.  Ct. 
230. 

$3,500.  Sherman  S.  &  S.  Ry.  v. 
Eaves,  25  Tex.  Civ.  App.  409,  61  S.  W. 
550. 

$4,571.75.  Southern  Pac.  Co.  v. 
Blake  (Tex.  Civ.  App.),  128  S.  W.  668. 

$10,000.  Cannon  v.  Brooklyn  City 
R.  R.,  14  Misc.  400,  35  N.  Y.  Supp. 
1039. 

$16,000.  International  &  G.  N. 
R.  R.  V.  SandliQ  (Tex.  Civ.  App.),  122 
S.  W.  60. 

The  following  verdicts  have  been 
held  excessive: 

$10,000.  Indianapolis  T.  &  T.  Co.  v. 
Menze,  173  Ind.  31,  88  N.  E.  929. 

$150.  Pratt  V.  Greenwich  &  J.  Ry., 
57  App.  Div.  628,  68  N.  Y.  Supp.  117. 

™  For  the  loss  of  service  of  a  child 
the  following  verdicts  have  been  up- 
held: 
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§  1366.  CivU  Damage  Act. 

In  some  cases  the  damages  awarded  under  the  Civil  Damage 
Act  have  been  held  excessive,  as  in  Franklin  v.  Schermerhorn.^" 
In  this  case  the  plaintiff's  husband  was  a  cripple,  and  could 
earn  but  little.  He  had  a  pension  of  |54  a  quarter,  became 
intoxicated  and  lost  $50,  and  the  jury  gave  the  plaintiff  $75. 
It  was  held  to  have  been  too  large,  and  that  the  verdict  should 
have  been  for  $50.  But  in  Roth  v.  Eppy,"^  where  the  plain- 
tiff brought  an  action  against  defendant  for  sale  and  gift  of 
liquors  to  her  husband,  whereby  he  became  habitually  in- 
toxicated and  then  insane,  it  was  held  that  $1,200  damages 
were  not  excessive  for  the  injury  to  her  means  of  support;  and 
other  large  verdicts  have  been  upheld.^^^ 

§  1367.  Damages  for  death. 

Two  elements  enter  into  the  assessment  of  damages  for 
death,  even  when  there  is  no  statutory  limit  and  such  dam- 
ages are  based  on  general  principles  of  compensation.  In  the 
first  place,  the  actual  or  potential  value  of  the  life  in  itself  is 
to  be  considered:  the  age,  trade  or  profession,  earning  capac- 
ity, etc.,  of  the  deceased.  In  the  second  place,  there  is  also  to 
be  taken  into  account  the  value  of  the  life  of  the  particular 
person;  the  relationship,  the  age,  poverty,  and  dependence  of 

$300.    Bredcson  r.  C.  A.  Smith  Lum-  $5,000  (reduced  from  $7,000).    Ala- 

ber  Co.,  91  Minn.  317,  97  N.  W.  977.  bama  G.  S.  R.  R.  v.  Burgess,  119  Ala. 

$640.    Chicago  U.  T.  Co.  v.  Brody,  555,  25  So.  251. 

123  111.  App.  331.  $4,860;  reduced  to  $3,000.    McHugh 

$825.     Cincinnati  N.  &  C.  Ry.  v.  v.  Rhode  Island  Co.,  29  R.  I.  206,  69 

Cooke  (Ky.),  121  S.  W.  956.  Atl.  853. 

$1,000.    Johnson  v.  St.  Paul  &  W.  C.  $4,500.    Hurt  v.  St.  Louis,  I.  M.  &  S. 

Co.,  131  Wis.  627,  HI  N.  W.  722.  Ry.,  94  Mo.  265,  7  S.  W.  1,  4  Am.  St. 

$1,800.    Pittsburg,  C,  C.  &  S.  L.  Ry.  Rep.  374. 

V.  Blum  (Ky.),  125  S.  W.  300.  "« 8  Hun,  112. 

$1,900.    Texas  &  N.  O.  Ry.  v.  Wood  ="  80  III.  283. 

(Tex.  Civ.  App.),  24  S.  W.  569.  "=  $1,000.    Bennett  v.  Levi,  19  N.  Y. 

$2,000.     Akersloot  v.  Second  Ave.  Supp.  226,  46  N.  Y.  St.  754. 

Ry.,  56  Hun,  640,  8  N.  Y.  Supp.  926.  $4,500.     Pilkins   v.    Hans,  87  Neb. 

$3,000.    Texas  &  N.  O.  R.  R.  v.  Mc-  7,  126  N.  W.  864. 

Leod  (Tex.  Civ.  App.),  131  S.  W.  311.  On  the  other  hand,  in  Lahey  v.  Crist, 

$3,250.    Birmingham  R.  L.  &  P.  Co.  130  111.  App.  152,  a  verdict  of  $3,000 

V.  Chastain,  158  Ala.  421,  48  So.  85.  was  held  excessive,   and  reduced  to 

The  following  verdicts  have  been  $2,000. 
held  excessive; 
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the  beneficiary,  the  disposition  of  the  deceased  to  use  his  earn- 
ings for  the  latter's  benefit,  etc.  The  existence  of  these  two 
diverse  elements  leads  to  unusual  uncertainty  in  the  amount  of 
recovery.    Thus  in  actions  for  the  death  of  a  man  ^^^  of  adult 


2"  For  the  death  of  a  man  the  fol- 
lowing verdicts  have  been  upheld: 

$500,  man  of  seventy,  able  to  do 
light  work.  Chesapeake  &  O.  Ry.  v. 
Dupee,  67  S.  W.  15,  23  Ky.  L.  Rep. 
2349. 

$600,  man  of  seventy-one,  able  to  earn 
more  than  hving.  Moore  v.  Keokuk  & 
W.  R.  R.,  89  la.  223,  56  N.  W. 
431. 

$1,000,  man  of  twenty-seven,  not  of 
good  habits,  earning  money.  Johnson 
V.  Rochester  Ry.,  61  App.  Div.  12,  70 
N.  Y.  Supp.  113. 

$1,100,  unmarried  man  of  thirty-five, 
salary  of  $1,800,  assisted  mother  and 
sister.  Chicago,  R.  I.  &  P.  R.  R.  v. 
Young,  67  Neb.  568,  93  N.  W.  922. 

$1,324,  son  of  twenty-one,  only  sup- 
port of  mother.  De  Puy  v.  Cook,  90 
Hun,  43,  35  N.  Y.  Supp.  632. 

$1,500,  man  of  fifty,  wife  and  four 
children,  received  fifty  cents  an  hour. 
Boden  v.  Demwolf,  56  Fed.  846. 

$1,500,  man  of  forty-three,  earning 
$150  a  month.  El  Paso  &  S.  W.  R.  R. 
V.  Murtle,  108  S.  W.  998,  49  Tex.  Civ. 
App.  273. 

$1,600,  fireman,  paid  mother  $25  a 
month.  Chicago  &  E.  R.  R.  v.  Stephen- 
son, 33  Ind.  App.  95,  69  N.  E.  270. 

$2,000,  unmarried  man  of  thirty-two, 
contributed  to  support  of  parents. 
Grace  &  Hyde  Co.  v.  Strong,  127  111. 
App.  336. 

$2,000,  vigorous  man  of  thirty-five, 
earning  $10  to  $15  a  week.  Sipple  v. 
Laclede  Gaslight  Co.,  125  Mo.  App.  81, 
102  S.  W.  608. 

$2,000,  unmarried  man  of  twenty-one, 
earning  $10  a  week.  Predmore  v. 
Consumers'  L.  &  P.  Co.,  99  App.  Div. 
651,  91  N.  Y.  Supp.  118. 

$2,000,  farmer  of  fiftv-six,  supporting 


wife  and  daughters.  Choctaw  O.  &  G. 
R.  R.  V.  Baskins  (Okla.),  93  Pac.  757. 

$2,000,  son  with  expectancy  of  thirty- 
six  years,  contributing  $20  a  month  to 
support  of  mother.  Gulf,  C.  &  S.  F. 
Ry.  V.  Royall,  18  Tex.  Civ.  App.  86,  43 
S.  W.  815. 

$2,150,  laborer.  Chicago,  B.  &  Q. 
R.  R.  V.  Blank,  24  111.  App.  438. 

$2,391.50,  man  earning  $35  a  month 
and  board,  sent  earnings  to  parents. 
Fordyce  v.  McCants,  55  Ark.  384,  18 
S.  W.  371. 

$2,400,  industrious  man  of  twenty- 
one.  Chicago,  etc.,  R.  R.  v.  Adler,  28 
111.  App.  102. 

$2,500,  deck  hand  of  thirty-eight, 
devoting  wages  to  three  young  children. 
Cheatham  v.  Red  River  Line,  56  Fed. 
248. 

$2,500.  St.  Louis,  I.  M.  &  S.  R.  R. 
V.  McCain,  67  Ark.  377,  55  S.  W.  165. 

$2,500,  watchman.  Savannah,  etc., 
R.  R.  V.  Flannagan,  82  Ga.  679,  9 
S.  E.  471,  14  Am.  St.  Rep.  183. 

$2,600,  laborer  in  brewery.  Consoli- 
dated Ice  Machine  Co.  v.  Kiefer,  26  III. 
App.  466. 

$2,600,  farmer  of  thirty-three. 
Thornton  v.  Maine  S.  A.  Soc,  97  Me. 
108,  63  Atl.  979. 

$2,600,  unmarried  man  of  twenty- 
eight,  no  evidence  ever  helped  father. 
Sieber  v.  Great  Northern  R.  R.,  76 
Minn.  269,  79  N.  W.  96. 

$2,500,  man  of  thirty-eight,  comfort- 
ably provide^  for  wife.  Woxland  v. 
Northwestern  C.  M.  Co.,  113  Minn. 
440,  129  N.  W.  856. 

$2,500,  unmarried  man  of  twenty-one 
intended  to  take  care  of  parents. 
Leque  v.  Madison  G.  &  E.  Co.,  133 
Wis.  647,  113  N.  W.  946. 

12,700,  laborer  of  twenty-six,  sending 
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age  the  amount  of  verdicts  upheld  ranges  from  small  to  very 

tence  for  misdemeanor.    Tillar  v.  Rey- 


eamings  to  mother  in  Sweden.  Swan- 
son  V.  Oakes,  93  Minn.  404,  101  N.  W. 
949. 

$3,000,  single  young  man,  sole  sup- 
port of  mother  and  younger  brothers, 
earning  $40  to  $50  a  month.  O'Cal- 
laghan  v.  Bode,  84  Cal.  489,  24  Pac. 
269. 

$3,000,  man  left  widow  and  young 
child.  Falender  v.  Blackwell,  39  Ind. 
App.  121,  79  N.  E.  393. 

$3,000,  laborer,  sole  support  of  wife 
and  three  children.  Potter  v.  St.  Louis 
&  S.  F.  R.  R.,  136  Mo.  App.  125,  117 
S.  W.  593. 

$3,000,  unmarried  man  of  twenty-six, 
earning  $400  a  year,  never  contributed 
to  support  of  his  relatives.  Kane  v. 
Mitchell  Transportation  Co.,  90  Hun, 
65,  35  N.  Y.  Supp.  581. 

$3,000,  laborer,  earning  $1.10  per 
day,  parents  dependent  on  him.  Gal- 
veston H.  &  S.  A.  Ry.  V.  Arispe,  5  Tex. 
Civ.  App.  611,  23  S.  W.  928,  24  S.  W. 
33. 

$3,250,  coal  miner  leaving  widow. 
Northern  C.  &  C.  Co.  v.  AUera,  46 
Colo.  224,  104  Pac.  197. 

$3,500,  longshoreman  of  thirty-five, 
earning  $60  a  month.  The  Aurora,  178 
Fed.  587. 

$3,500  (reduced  from  $5,000),  man  of 
sixty-five,  earning  $3.50  to  $4.00  a  day, 
left  a  widow.  Chicago,  B.  &  Q.  R.  R.  v. 
Sample,  138  111.  App.  95,  affirmed. 
Sample  v.  Chicago,  B.  &  Q.  R.  R.,  233 
111.  564,  84  N.  E.  643. 

$3,500,  by  widow.  Voelker  v.  Hill- 
O'Meara  Construction  Co.,  153  Mo. 
App.  1,  131  S.  W.  907. 

$3,500,  man  of  forty,  hard  worker. 
ConkUn  v.  Tice,  48  Hun,  618,  1  N.  Y. 
Supp.  803. 

$3,500,  man  of  22Ji,  action  by 
mother.  Missouri  Pac.  Ry.  v.  Henry, 
75  Tex.  220,  12  S.  W.  828. 

$3,700,  man  of  thirty-one,  earning 
$50  to  $60  a  month,  most  contributed 
to  plaintiff's  support,  serving  short  sen- 


nolds,  96  Ark.  358,  131  S.  W.  959,  30 
L.  R.  A.  (N.  S.)  1043. 

$3,750,  son  of  twenty-two,  contrib- 
uted $250  to  $350  a.  year  to  mother's 
support,  earning  $1,000.  McVeigh  v. 
Minn.  &  R.  R.  Ry.,  110  Minn.  184, 129 
N.  W.  852. 

$3,800,  section  hand  of  thirty-three, 
making  living  for  himself  and  family. 
Gulf,  C.  &  S.  L.  Ry.  v.  Duvall,  12  Tex. 
Civ.  App.  348,  35  S.  W.  699. 

$4,000,  seaman  of  twenty-six,  con- 
tributing $300  a  year  to  wife  and  chil- 
dren. Nickerson  v.  Bigelow,  62  Fed. 
900. 

$4,000,  healthy  young  man  of 
twenty-four.  Gould  Const.  Co.  v. 
Childers,  129  Ky.  536,  112  S.  W.  622. 

$4,000,  unmarried  son,  intended  to 
support  parents.  Bright  v.  Barnett  & 
Record  Co.,  88  Wis.  299,  60  N.  W. 
418. 

$4,200,  man  of  twenty-six,  supported 
widowed  mother.  Texas  &  P.  Ry.  v. 
Lester,  75  Tex.  56,  12  S.  W.  955. 

$4,334.50,  father  of  plaintiff,  seven- 
teen years  old,  who  was  being  educated. 
Healy  v.  Hoy,  112  Minn.  138, 132  N.  W. 
208. 

$4,500,  brakeman  of  thirty-four, 
earning  $60  to  $75  a  month,  lived  with 
mother  and  supported  her.  St.  Louis 
&  S.  F.  Ry.  V.  French,  56  Kan.  584,  44 
Pac.  12. 

$4,500,  strong  man  of  thirty-eight, 
provided  comfortably  for  himself  and 
wife.  Woxland  v.  Northwestern  C.  M. 
Co.,  113  Minn.  440,  129  N.  W.  856. 

$4,995,  strong  man  of  twenty-eight, 
earning  $1.75  a  day.  Webb  v.  Denver 
&  R.  G.  Ry.,  7  Utah,  17,  26  Pac.  981. 

$5,000,  ship's  cook  of  thirty-nine, 
earning  $50  a  month.  In  re  Humboldt 
L.  M.  Assoc,  60  Fed.  428. 

$5,'000,  man  of  fifty-two.  Hall  v. 
North  Pass.  C.  R.  R.,  134  Fed.  309. 

$5,000,  industrious  man  of  twenty- 
seven,  earning  $100  a  month.    South- 
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large;  while  on  the  other  hand  in  a  number  of  cases  small 


em  Pac.  Co.  v.  Wilson,  10  Ari.  162,  85 
Pac.  401. 

$5,000,  man  of  forty-six,  widow  and 
six  children,  to  whom  contributed  $700 
to  $900  a  year.  St.  Louis,  I.  M.  &  S. 
Ry.  V.  Raines  (Ark.),  119  S.  W.  665. 

$5,000,  laboring  man  earning  $1.50  a 
day,  leaving  widow  and  two  children. 
Wightman  v.  Waade,  54  111.  App.  215, 
226. 

$5,000,  industrious  young  man  of 
twenty-two,  attending  college  and  earn- 
ing $2  a  day  in  vacations.  Geo.  B. 
Swift  Co.  V.  Gaylord,  126  111.  App.  281. 

$5,000,  industrious  and  healthy  la- 
borer, supporting  wife  and  several 
children.  Turck  v.  Chicago,  146  111. 
App.  472. 

$5,000,  postal  clerk  of  fifty,  earning 
$1,150  a  year,  leaving  widow  and  two 
dependent  sons.  Malott  v.  Shimer,  153 
Ind.  35,  54  N.  E.  101,  74  Am.  St.  Rep. 
278. 

$5,000,  industrious  man  of  fifty- 
eight,  earning  $10.50  a  week.  Indian- 
apolis T.  &  T.  Co.  V.  Romans,  40  Ind. 
App.  184,  79  N.  E.  1068. 

$5,000,  locomotive  engineer  of  forty- 
one,  earning  $1,600  a  year,  leaving 
widow  and  dependent  children.  Pitts- 
burg, C,  C.  &  S.  L.  Ry.  V.  Sudhoff,  173 
Ind.  314,  90  N.  E.  467. 

$5,000,  brakeman  of  twenty-five, 
earning  $55  a  month.  Lowe  v.  Chicago, 
S.  P.,  M.  &  O.  Ry.,  89  la.  420,  56 
N.  W.  519. 

$5,000,  man  of  forty-nine,  earning  $8 
a  week.  Louisville  Water  Co.  v.  Phil- 
lips, 28  Ky.  L.  Rep.  557,  89  S.  W.  700. 

$5,000,  man  of  middle  life,  earning 
good  wages,  left  wife  and  family. 
BoUnger  v.  St.  Paul  &  D.  R.  R.,  36 
Minn.  418,  31  N.  W.  856,  1  Am.  St. 
Rep.  680. 

$5,000,  industrious  man  earning 
$2.25  a  day,  left  wife  and  several  chil- 
dren. Peteraon  v.  Merchants'  Elevator 
Co.,  Ill  Minn.  105,  126  N.  W.  534,  27 
L.  R.  A.  (N.  S.)  816. 


$5,000,  steamboat  engineer,  plaintiff, 
his  mother,  dependent  upon  him,  third 
trial.  Erwin  v.  Neversink  S.  B.  Co., 
23  Hun,  573. 

$5,000,  healthy  man  of  thirty-seven. 
Johnson  v.  Long  Island  R.  R.,  80  Hun, 
306,  30  N.  Y.  Supp.  318. 

$5,000,  man  of  eighty-five.  Under- 
wood V.  Old  Colony  St.  Ry.,  31  R.  I. 
253,  80  Atl.  390. 

$5,000,  healthy  young  man  who  had 
been  supporting  family,  out  of  employ- 
ment at  time  of  death.  San  Antonio 
St.  Ry.  V.  Renken,  15  Tex.  Civ.  App. 
229,  38  S.  W.  829. 

$5,000,  farmer  of  thirty-two,  deaf- 
mute,  supported  family  and  helped 
aged  mother.  International  &  G.  N. 
R.  R.  V.  Munn,  46  Tex.  Civ.  App.  276, 
102  S.  W.  442. 

$5,500,  locomotive  engineer  of  fifty- 
five,  earning  $1,200  a  year.  Western, 
&  A.  R.  R.  V.  Hyer,  lis  Ga.  776,  39 
S.  E.  447. 

$5,500,  man  of  thirty-three,  earning 
$75  to  $100  a  month.  Lake  Shore  &  M . 
S.  Ry.  V.  Hottman,  25  Oh.  Cir.  Ct.  140. 

$6,000,  man  of  twenty-four  contrib- 
uted to  support  of  parents.  111.  Steel 
Co.  V.  Paige,  136  111.  App.  410,  aflSrmed, 
Paige  V.  111.  Steel  Co.,  233  HI.  313,  84 
N.  E.  239. 

$6,000,  industrious  young  man,  prin- 
cipal support  of  mother  and  younger 
brothers.  Casey  v.  Kelly-Atkinson 
Const.  Co.,,  146  111.  App.  551,  affirmed, 
240  111.  416,  88  N.  E.  982. 

$6,000,  man  of  twenty-one,  running 
milk  wagon,  supporting  wife  and  child. 
Racine  v.  Erie  R.  R.,  69  App.  Div.  437, 
74  N.  Y.  Supp.  977. 

$6,000,  man  of  twenty-five,  earning 
$12  a  week.  Sembler  v.  Cowperthwait, 
53  Misc.  28,  103  N.  Y.  Supp.  979. 

$6,000,  man  of  thirty-two,  supporting 
wife  and  four  children.  Texas  &  P. 
Ry.  V.  Hudman,  8  Tex.  Civ.  App.  309, 
28  S.  W.  388. 

$6,000,  man  of  twenty-five,  earning 
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verdicts  have  been  set  aside 

$18  to  $25  a  week.  Missouri,  K.  &  T. 
Ry.  V.  WaU  (Tex.  Civ.  App.),  110  S.  W. 
453. 

$6,250,  man  of  fifty-five,  earning  $500 
to  $1,200  a  year.  Pasohall  v.  Owen,  77 
Tex.  583,  14  S.  W.  203. 

$5,500,  young  man  contributing  $30 
to  $50  a  month  to  mother  and  invalid 
sister.  Little  Rook  &  F.  S.  Ry.  v.  Voss 
(Ark.),  18  S.  W.  172. 

$6,908.98,  industrious  man  earning 
$630  a  year.  Louisville  &  N.  R.  R.  v. 
Graham,  98  Ky.  688,  34  S.  W.  229,  17 
Ky.  L.  Rep.  1229, 

$7,000,  shipmaster  of  thirty-five, 
earning  $100  a  month.  In  re  Humboldt 
L.  M.  Assoc,  60  Fed.  428. 

$7,000,  industrious  man  of  forty-six, 
saving  money.  Ryan  v.  Oshkosh  G.  L. 
Co.,  138  Wis.  466,  120  N.  W.  264. 

$7,500,  railroad  engineer  of  twenty- 
five,  earning  $100  to  $130  a  month,  and 
giving  most  of  it  to  his  mother.  Baker 
V.  Philadelphia  &  R.  Ry.,  149  Fed.  882. 

$7,500,  industrious  man  of  fifty-two, 
drawing  pension  of  $72  a  month.  St. 
Louis,  I.  M.  &  S.  Ry.  v.  Maddry,  57 
Ark.  306,  21  S.  W.  472. 

$7,500,  section  foreman  of  twenty- 
eight,  leaving  widow  and  four  children. 
Mobile,  J.  &  K.  C.  R.  R.  v.  Hicks 
(Miss.),  46  So.  360. 

$7,830,  miner  of  forty  earning  $42  a 
month.  Atchison,  T.  &  S.  F,  R.  R.  v. 
Hughes,  55  Kan.  491,  40  Pac.  919. 

$8,000,  young  man  earning  $2.20  a 
day.  Hass  v.  Chicago,  M.  &  S.  P.  Ry., 
90  la.  259,  57  N.  W.  894. 

$8,000,  brakeman  of  twenty-three. 
Louisville  &  N.  R.  R.  v.  Mulfinger,  80 
S.  W.  499,  26  Ky.  L.  Rep.  3. 

$8,000,  mail  carrier  of  thirty-five, 
earning  $50  a  month.  Louisville  &  N. 
R.  R.  V.  Lucas,  98  S.  W.  308,  99  S.  W. 
959,  30  Ky.  L.  Rep.  539. 

$9,000,  sober  and  industrious  man  of 
twenty-nine.  Voelker  v.  Chicago,  M. 
&  S.  P.  Ry.,  116  Fed.  867. 

$0,000,  station  master  of  thirty-two. 


as  excessive,  though  in  most 

of  good  habits  and  business  ability, 
Louisville  &  N.  R.  R.  v.  Scott,  108  Ky. 
S92,  56  S.  W.  674, 22  Ky.  L.  Rep.  30, 50 
L.  R.  A.  381. 

$9,400,  industrious  young  farmer,  ex- 
pectancy of  life  of  thirty-eight  years, 
earning  $50  a  month,  left  wife  and  in- 
fant child.  Pittsburg,  C,  C.  &  S.  L. 
Ry.  V.  Burton,  139  Ind.  357,  37  N.  E. 
150,  38  N.  E.  594. 

$9,500,  man  of  thirty-two,  in  mail 
service,  under  civil  service  rules,  earn- 
ing $1,000  a  year.  Malott  v.  Central 
Trust  Co.,  168  Ind,  428,  79  N.  E. 
369. 

$10,000,  man  of  thirty-two,  earning 
$1,500  a  year.  The  Oceanic,  61  Fed. 
338. 

$10,000,  healthy  man  with  life  ex- 
pectancy of  twenty-five  years,  contrib- 
uting $800  a  year  to  family,  St.  Louis, 
I.  M.  &  S.  Ry.  V.  Sweet,  60  Ark.  550,  31 
S.  W.  571. 

$10,000  ($8,000  for  widow  and  $2,000 
for  estate),  brakeman  of  thirty-three, 
earning  $60  a  month.  Warren  &  O. 
V.  R.  R.  V.  Waldrop  (Ark.),  123  S.  W. 
792. 

$10,000,,  strong  man  of  twenty-two 
earning  $90  a  month.  Pulaski  G.  L. 
Co.  V.  McCUntock,  97  Ark.  318,  134 
S.  W.  1189,  32  L.  R.  A.  (N.  S.)  825. 

$10,000,  man  of  thirty-eight,  earning 
$125  a  month.  Smith  v.  Chicago,  P.  & 
S.  L.  Ry.,  143  111.  App.  128,  affirmed, 
236  111.  369,  86  N.  E.  150. 

$10,000  for  death  of  brakeman. 
Louisville  &  N.  R.  R.  v.  Brooks,  83  Ky. 
129,  4  Am.  St.  Rep.  135. 

$10,000,  telegraph  operator  of  sixty- 
one,  earning  $1,000  a  year.  Beecher  v. 
Long  Island  R.  R.,  53  App.  Div.  324, 
65  N.  Y.  Supp.  642. 

$10,000,  brakeman  of  twenty-six, 
earning  $650  a  year,  prospects  of  pro- 
motion. Douglass  V.  Northern  Cent. 
Ry.,  59  App.  Div.  470,  69  N.  Y.  Supp. 
370. 

$10,000,  man  of  thirty-five  earning 
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of  the  decided  cases  a  verdict  for  damages  for  death  has 


$1.25  a  day.  Missouri  Pac.  Ry.  v. 
Lehmberg,  75  Tex.  61,  12  S.  W.  104, 
838. 

$10,000  ($5,000  for  widow,  $5,000  for 
infant  daughter),  locomotive  engineer 
earning  $125  a  month.  St.  Louis,  A.  & 
T.  Ry.  V.  Johnston,  78  Tex.  536,  15 
S.  W.  104. 

$10,000,  engineer  of  twenty-five, 
earning  $125  a  month.  Texas  &  P.  Ry. 
V.  Geiger,  79  Tex.  13,  15  S.  W.  214. 

$10,000,  brakeman  of  forty,  earning 
$75  a  month,  but  qualified  for  higher 
position  in  railroad  service.  Texas  & 
P.  Ry.  V.  Robertson,  82  Tex.  657,  17 
S.  W.  1041,  27  Am.  St.  Rep.  929. 

$10,000  ($5,000  for  widow,  $5,000  for 
minor  son).  Gulf,  C.  &  S.  P.  Ry.  v.  De- 
laney,  22  Tex.  Civ.  App.  427,  55  S.  W. 
538. 

$10,000  ($5,500  for  widow,  $1,500 
each  for  three  minor  children),  man  of 
thirty-seven,  earning  $50  a  month. 
Houston  &  T.  C.  R.  R.  v.  Rutland,  45 
Tex.  Civ.  App.  621,  101  S.  W.  529. 

$10,000,  fireman  of  twenty-nine, 
earning  $50  to  $75  a  month.  St.  Louis 
S.  W.  Ry.  V.  Holt  (Tex.  Civ.  App.), 
121  S.  W.  581. 

$11,000  ($5,000  to  wife,  $3,000  to 
each  of  two  children),  hostler  of  forty- 
seven,  earning  $60  a  month.  Tyler  S. 
E.  Ry.  V.  McMahon  (Tex.  Civ.  App.), 
34  S.  W.  796. 

$11,490,  man  of  sixty-three,  manag- 
ing valuable  estate.  Chicago,  R.  I.  & 
G.  Ry.  V.  Trippett  (Tex.  Civ.  App.), 
Ill  S.  W.  761. 

$11,750,  healthy  industrious  man  of 
twenty-seven,  earning  $75  to  $100  a 
month.  Ft.  Worth  &  R,  G.  Ry.  v. 
Wilkinson,  50  Tex.  Civ.  App.  279,  110 
S.  W.  470. 

$12,000,  engineer  of  thirty-one,  earn- 
ing $1,300  to  $1,500  a  year.  The 
Volund,  181  Fed.  643,  104  C.  C.  A. 
373. 

$12,000,  manager  of  insurance  com- 
pany   of    thirty-four,    salary    $2,000. 


Stockton  V.  Pennsylvania  R.  R.,  182 
Fed.  282. 

$12,000,  railroad  engineer,  $125  to 
$175  a  month,  Vreeland  v.  Michigan 
Cent.  R.  R.,  189  Fed.  495. 

$12,000,  man  of  twenty-six  employed 
in  hardware  store  at  $75  a  month. 
Hale  V.  San  Bernardino  V.  T.  Co.,  156 
Cal.  713,  106  Pac.  83. 

$12,000,  structural  iron  worker  of 
twenty-nine,  earning  S4  a  day.  Con- 
rad V.  New  York  Cent.  &  H.  R.  R.  R., 
137  App.  Div.  760,  121  N.  Y.  Supp. 
774. 

$12,958,  man  of  thirty-five  conduct- 
ing profitable  business.  McCormick  v. 
Rochester  Ry.,  133  App.  Div.  760,  117 
N.  Y.  Supp.  1110. 

$13,500,  conductor.  Chesapeake  & 
O.  R.  R.  V.  Judd,  106  Ky.  364,  50  S.  W. 
539,  20  Ky.  L.  Rep.  1978. 

$14,000,  man  of  thirty,  earning  $80 
a  month.  Tyler  S.  E.  Ry.  v.  Rasberry, 
13  Tex.  Civ.  App.  185,  34  S.  E.  794. 

$14,000,  man  of  thirty-one,  earning 
$80  a  month.  Texas  &  P.  Ry.  v.  John- 
son, 48  Tex.  Civ.  App.  135,  106  S.  W. 
773. 

$14,000,  man  in  good  health,  earning 
$1,000  to  $1,200  a  year.  Temple  E.  L. 
Co.  V.  Halliburton  (Tex.  Civ.  App.), 
136  S.  W.  584. 

$14,500,  railroad  brakeman  of  thirty, 
earning  $40  a  month.  Louisville  &  A. 
R.  R.  V.  Cox  (Ky.),  125  S.  W.  1056. 

$14,500,  head  brakeman  of  thirty- 
six,  earning  $65  a  month,  wife  and  child 
dependent  on  him.  Gulf,  C.  &  S.  F. 
Ry.  V.  Johnson,  10  Tex.  Civ.  App.  254, 
31  S.  W.  255. 

$15,000,  healthy  young  locomotive 
engineer  earning  $125  a  month;  third 
verdict.  Southern  Ry.  v.  Scanlon,  105 
S.  W.  152,  32  Ky.  L.  Rep.  38. 

$15,000,  physician  of  fifty,  income  of 
$2,000  a  year.  Ericius  v.  Brooklyn 
Heights  R.  R.,  63  App.  Div.  353,  71 
N.  Y.  Supp.  596. 

$15,000,  stone-cutter  of  twenty-nine. 
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not  been  set  aside  as  excessive  unless  it  was  a  remarkably 


East  Line  &  R.  R.  Ry.  v.  Smith,  65 
Tex.  167. 

$15,000,  head  brakeman  of  thirty, 
earning  $75  a  month,  supporting  wife 
and  yomig  child.  Ft.  Worth  &  R.  G. 
Ry.  V.  Kime,  21  Tex.  Civ.  App.  271,  51 
S.  W.558. 

$15,000  ($7,000  for  wife,  $4,000  each 
for  two  children),  section  foreman  of 
fifty-four,  earning  .SlOO  a  month.  Gal- 
veston, H.  &  S.  A.  Ry.  V.  Perry,  38  Tex. 
Civ.  App.  81,  85  S.  W.  62. 

$15,000,  bright  industrious  man  of 
forty-one,  earning  $115  a  month.  Har- 
ris V.  Puget  Sound  El.  Ry.,  52  Wash. 
289,  100  Pac.  838. 

$15,190,  man  of  twenty-nine,  earning 
$2,000  a  year,  leaving  wife  and  infant 
child.  St.  Louis,  I.  M.  &  S.  Ry.  v. 
Cleere,  76  Ark.  377,  88  S.  W.  995. 

$16,000,  engineer.  San  Antonio  &  A. 
P.  Ry.  V.  Harding,  11  Tex.  Civ.  App. 
497,  33  S.  W.  373. 

$16,000,  industrious  man  of  thirty- 
two,  earning  $70  to  $110  a  month,  in 
line  of  promotion.  Missouri,  K.  &  T. 
Ry.  V.  McDuffey,  50  Tex.  Civ.  App. 
202,  109  S.  W.  1104. 

$16,500,  railroad  employee  of  forty- 
three,  earning  $100  a  month.  Houston, 
E.  &  W.  T.  Ry.  V.  McHale,  47  Tex.  Civ. 
App.  360,  105  S.  W.  1149. 

$17,000  ($7,000  for  widow,  $2,500 
each  for  four  children).  Galveston,  H. 
&  S.  A.  Ry.  V.  Davis,  27  Tex.  Civ.  App. 
279,  65  S.  W.  217. 

$17,500,  railway  engineer  of  forty- 
five,  earning  $150  to  $200  a  month. 
Gulf,  C.  &  S.  F.  Ry.  0.  Boyce,  39  Tex. 
Civ.  App.  195,  87  S.  W.  395. 

$20,000.  Texas  Loan  Agency  v. 
Fleming,  18  Tex.  Civ.  App.  668,  46 
S.  W.  63. 

$20,000,  section  foreman  earning  $50 
a  month.  International  &  G.  N.  R.  R. 
I'.  McVey  (Tex.  Civ.  App.),  81  S.  W. 
991. 

$20,000,  healthy  man  of  thirty-three, 
earning  $90  a  month  (formerly  $140  a 


month),  two  young  children.  Texas 
&  N.  O.  R.  R.  V.  Walker  (Tex.  Civ. 
App.),  125  S.  W.  99. 

$20,000,  engineer  of  fire  department. 
Houston  B.  &  T.  Ry.  v.  O'Leary  (Tex. 
Civ.  App.),  136  S.  W.  601. 

$21,000,  man  of  twenty-nine,  earning 
$150  a  month,  leaving  widow  and  minor 
children.  Neary  v.  Northern  Pac.  Ry. 
(Mont.),  110  Pac.  226. 

$22,000  ($10,000  for  widow,  $6,000 
to  each  of  two  daughters),  railroad  line- 
man of  fifty-three,  earning  $75  a 
month.  Freeman  v.  McElroy  (Tex. 
Civ.  App.),  126  S.  W.  657. 

$25,000,  successful  business  man  of 
sixty-two,  earning  $5,000  a  year.  Stern- 
fels  i).  Metropolitan  St.  Ry.,  73  App. 
Div.  494,  77  N.  Y.  Supp.  309. 

$25,000,  man  of  thirty-eight,  holding 
life  position,  salary  $3,300,  supporting 
wife  and  two  children.  Lane  v.  Brook- 
lyn Heights  R.  R.,  85  App.  Div.  85,  82 
N.  Y.  Supp.  1057. 

$25,000  ($10,000  for  widow,  $7,500 
for  each  of  two  young  children),  loco- 
motive fireman  of  thirty-six,  earning 
$80  to  $100  a  month,  in  line  of  promo- 
tion. Galveston,  H.  &  S.  A.  Ry.  v.  Mit- 
chell, 48  Tex.  Civ.  App.  381,  107  S.  W. 
374. 

$25,000,  locomotive  engineer  of 
thirty-one,  earning  $165  to  $175  a 
month.  Missouri,  K.  &  T.  Ry.  v.  Wil- 
liams (Tex.  Civ.  App.),  117  S.  W.  1043. 

$25,000  ($7,000  for  wife,  $2,000  for 
mother,  $8,000  for  each  of  two  chil- 
dren). International  &  G.  N.  R.  R.  v. 
White  (Tex.  Civ.  App.),  120  S.  W.  958. 

$27,000,  promoter  of  sixty-one,  earn- 
ing over  $5,000  a  year.  Boyce  v.  New 
York  C.  Ry.,  126  App.  Div.  248,  110 
N.  Y.  Supp.  393. 

$30,000,  musician  of  forty-six,  earning 
$75  to  $100  a  month.  Jucher  v.  Whit- 
ridge  (App.  Div.),  128  N.  Y.  Supp.  233. 

$32,000,  locomotive  engineer  of 
thirty-five,  earning  $150  to  $225  a 
month,  leaving  wife  and  three  minor 
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large  one."^    There  is  less  variation  between  verdicts  for  other 

$17,000.  Scofield  v.  Pennsylvania 
Co.,  149  Fed.  601. 

816,000.  Cooper  v.  New  York  O.  & 
W.  Ry.,  25  App.  Div.  383,  49  N.  Y. 
Supp.  481. 

$13,500;  reduced  to  $8,000.  Creamer 
I).  Moran  Bros.  Co.,  41  Wash.  636,  84 
Pac.  592. 

$12,000;  reduced  to  $5,000.  Leliman 
V.  Louisiana  R.  W.  Co.,  37  La.  Ann. 
705. 

$10,000;  reduced  to  $6,000.  Felt  v. 
Puget  Sound  El.  Ry.,  175  Fed.  477. 

$10,000;  reduced  to  $4,826.  Latch- 
timacker  v.  Jacksonville  T.  &  W.  Co., 
181  Fed.  276. 

$10,000;  reduced  to  $8,000.  St. 
Louis  &  N.  A.  Co.  V.  Mathis,  76  Ark. 
185,  91  S.  W.  763,  113  Am.  St.  Rep.  85. 

$10,000;  reduced  to  $5,000.  Rose  v. 
Des  Moines  V.  R.  R.,  39  la.  246. 

$10,000  sufficient.  Stevens  v.  Union 
Ry.,  176  N.  Y.  607,  68  N.  E.  1125, 
affirming  75  App.  Div.  602,  78  N.  Y. 
Supp.  624. 

810,000;  reduced  to  $6,586.73.  Stil- 
lings  V.  Metropolitan  St.  Ry.,  84  App. 
Div.  201,  82  N.  Y.  Supp.  726. 

$10,000  sufficient.  Gorman  v.  Hand 
Brewing  Co.,  28  R.  I.  180,  66  Atl.  209. 

$10,000;  reduced  to  $6,000.  Vowell 
V.  Issaquah  Coal  Co.,  31  Wash.  103,  71 
Pac.  725. 

$9,395.95.  McAdory  v.  Louisville  & 
N.  R.  R.,  94  Ala.  272,  10  So.  507. 

$8,721;  reduced  to  $5,000.  O'Connor 
V.  Union  Ry.,  67  App.  Div.  99,  73  N. 
Y.  Supp.  606. 

.$8,250;  reduced  to  $6,000.  Engvall 
V.  Des  Moines  City  Ry.,  145  la.  560, 
121  N.  W.  12. 

$8,000;  reduced  to  $5,000.  St.  Louis, 
I.  M.  &  S.  Ry.  V.  Caraway,  77  Ark.  405, 
91  S.  W.  749. 

$8,000.  Harrison  v.  Sutter  St.  R.  R., 
116  Cal.  156,  47  Pac.  1079. 

$8,000;  reduced  to  $4,000.  Atchison, 
T.  &  S.  F.  Ry.  V.  Van  Belle,  26  Tex. 
Civ.  App.  511,  64  S.W.  397. 


children.  Houston  &  T.  C.  R.  R.  v. 
Davenport  (Tex.  Civ.  App.),  110  S.  W. 
150. 

$40,000,  man  of  middle  age,  in  good 
health,  earning  $10,000  a  year.  Cun- 
ningham V.  Mutual  Reserve  Life  Ins. 
Co.,  125  App.  Div.  688,  109  N.  Y. 
Supp.  1070. 

^"  For  the  death  of  a  man  the  follow- 
ing verdicts  have  been  held  excessive: 

$40,000;  reduced  to  $15,000.  Sergy 
V.  Helena  L.  &  R.  Co.  (Mont.),  102 
Pac.  310. 

$32,500 ;  reduced  to  $25,000.  Kansas 
City  S.  Ry.  v.  Henrie,  87  Ark.  443,  112 
S.  W.  967. 

$27,306.12;  reduced  to  810,996.95. 
Scarpati  v.  Metropolitan  St.  Ry.,  69 
App.  Div.  609,  74  N.  Y.  Supp.  499. 

825,000;  reduced  to  $10,000.  Dobyns 
V.  Yazoo  &  M.  V.  R.  R.,  119  La.  72,  43 
So.  934. 

825,000;  reduced  to  812,500.  Cum- 
berland T.  &T.Co.  V.  Pitchford(Miss.), 
30  So.  41. 

$22,000;  reduced  to  $15,000.  Cool- 
idge  V.  New  York,  99  App.  Div.  175, 
90  N.  Y.  Supp.  1078. 

$20,000;  reduced  to  $15,000.  O'Do- 
herty  v.  Postal  T.  C.  Co.,  134  App.  Div. 
298,  118  N.  Y.  Supp.  871. 

820,000  ($10,000  for  widow,  $5,000 
for  each  of  two  children).  Galveeton, 
H.  &  S.  A.  Ry.  V.  Miller  (Tex.  Civ. 
App.),  57  S.  W.  702. 

$20,000;  reduced  to  $16,000.  San 
Antonio  &  A.  P.  Ry.  v.  Waller,  27  Tex. 
Civ.  App.  44,  65  S.  W.  210. 

818,000;  reduced  to  812,000.  Hoff- 
man V.  New  York  C.  &  H.  R.  R.  R.,  42 
Misc.  579,  87  N.  Y.  Supp.  617. 

$18,000.  Gulf,  C.  &  S.  F.  Ry.  v. 
Johnson,  1  Tex.  Civ.  App.  103,  20  S. 
W.  1123. 

818,000  (reduced  from  $27,000);  re- 
duced to  $12,000.  Ohrstrom  v.  Ta^ 
coma  (Wash.),  106  Pac.  629. 

$17,545;  reduced  to  $6,000.  Duke 
V.  St.  Louis  &  S.  F.  R.  R.,  172  Fed.  684. 
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deaths,  as  for  instance  in  the  case 

$7,500.  St.  Louis,  I.  M.  &  S.  Ry.  v. 
Robbins,  57  Ark.  377,  21  S.  W.  886. 

$7,500;  reduced  to  $2,000.  Cline  v. 
Crescent  City  Ry.,  43  La.  Ann.  327, 
9  So.  122. 

$7,500;  reduced  to  $6,000.  MoFee 
V.  Vicksburg  R.  R.,  42  La.  Ann.  790, 
7  So.  720. 

$7,000;  reduced  to  $5,000.  Spring- 
field E.  L.  &  P.  Co.  V.  Calvert,  134  III. 
App.  285,  affirmed,  231  III.  290,  83  N. 
E.  184. 

$7,000.  Missouri,  K.  &  T.  Ry.  v. 
McLaughUn,  73  Kan.  248,  84  Pa«.  989. 

$7,000;  reduced  to  $4,000.  Geiger  v. 
Worthen  &  A.  Co.,  66  N.  J.  L.  576,  49 
Atl.  918. 

$6,000;  reduced  to  $2,000.  Chicago, 
B.  &  Q.  R.  R.  V.  Weber,  121  III.  App. 
455. 

$6,000;  reduced  to  $3,000.  Mexican 
Nat.  R.  R.  V.  Finch,  8  Tex.  Civ.  App. 
409,  27  S.  W.  1028. 

$5,000;  reduced  to  $1,500.  Lind- 
strom  V.  International  Nav.  Co.,  117 
Fed.  170. 

$5,000.  Denver  &  R.  G.  R.  R.  ». 
Spencer,  27  Colo.  313,  61  Pac.  606,  51 
L.  R.  A.  121. 

$5,000.  Leiter  v.  Kinnare,  68  111. 
App.  558. 

$5,000;  reduced  to  $1,500.  Faul- 
kenau  v.  Rowland,  70  111.  App.  20. 

$5,000.  Klemm  v.  New  York  C.  & 
H.  R.  R.  R.,  78  Hun,  277,  28  N.  Y. 
Supp.  861. 

$4,500;  reduced  to  $2,500.  Haekett 
V.  Wisconsin  Cent.  Ry.,  141  Wis.  464, 
124  N.  W.  1018. 

$4,000;  reduced  to  $1,000.  Howey 
V.  New  England  Nav.  Co.,  83  Conn. 
278,  76  Atl.  469. 

$4,000.  Chicago  &  E.  I.  R.  R.  v. 
Vestor  (Ind.  App.),  93  N.  E.  1039. 

$4,000.  Memphis  St.  Ry.  v.  Berry, 
llSTenn.  581,  102  S.  W.  85. 

$4,000.  Rudiger  v.  Chicago,  S.  P.  M. 
&  O.  Ry.,  101  Wis.  292,  77  N.  W.  169. 

$3,600  sufficient.    Garbaccia  v.  Jer- 


of  death  of  an  adult  woman,"* 

aey  City  H.  &  P.  Ry.  (N.  J.  L.),  53  Atl. 


707. 

$3,500;  reduced  to  $2,500.  Hirsch- 
kovitz  V.  Pennsylvania  R.  R.,  138  Fed. 
438. 

$3,500;  reduced  to  $2,000.  Swanson 
V.  Union  Stock  Yard  Co.  (Neb.),  131 
N.  W.  594. 

$3,500;  reduced  to  $1,500.  Innes  v. 
Milwaukee,  103  Wis.  582,  79  N.  W.  783. 

$3,000.  Wagner  v.  H.  Clausen  & 
Son  B.  Co.  (App.  Div.),  130  N.  Y. 
Supp.  584. 

$2,500;  reduced  to  $1,650.  Louis- 
ville &  N.  R.  R.  V.  Trammell,  93  Ala. 
350,  9  So.  870. 

$2,600.  Bond  Hill  v.  Atkmson,  16 
Ohio  Cir.  Ct.  470,  9  Oh.  Cir.  Dec. 
185. 

$2,000;  reduced  to  $750.  McKay  v. 
New  England  Dredging  Co.,  92  Me. 
454,  43  Atl.  29. 

$1,750.  Serenson  v.  Northern  Pac. 
R.  R.,  45  Fed.  407, 

$1,600.  Conley  v.  Maine  Cent.  R. 
R.,  95  Me.  149,  49  Atl.  668. 

$1,500.  Chicago  Terminal  Transfer 
R.  R.  V.  Helberg,  99  111.  App.  563. 

$1,500.  Cherokee,  etc.,  Coal,  etc., 
Co.  V.  Limb,  47  Kan.  469,  29  Pac.  181. 

$1,500;  reduced  to  $500.  Interna- 
tional &  G.  N.  Ry.  V.  Jones  (Tex.  Civ. 
App.),  60  S.  W.  978. 

$1,500;  reduced  to  $1,000.  Hom- 
bough  V.  Balch,  27  Ont.  App.  32,  44. 

$1,200;  reduced  (by  plaintiff)  to 
$1,000.  Central  R.  R.  v.  Crosby,  74 
Ga.  737,  58  Am.  Rep.  463. 

$500.  San  Antonio  &  A.  P.  Ry. 
Engelhorn  (Tex.  Civ.  App.),  62  S.  W. 
561. 

""  For  the  death  of  a  woman  the 
following  verdicts  have  been  upheld: 

$800,  woman  of  sixty-eight,  helped 
in  household  work,  supported  by  chil- 
dren. Phalen  v.  Rochester  Ry.,  31 
App.  Div.  448,  52  N.  Y.  Supp.  836. 

$1,000,  feeble  woman  of  seventy-one. 
Chicago  V.  Kimball,  18  111.  App.  240. 
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of  a  girl  between  seven  and  twenty-one,  ^^^  or  of  a  boy  of  the 

$1,000,  strong  widow  of  seventy- 
three  without  dependent  children. 
Wabash  v.  Carver,  129  Ind.  552,  29 
N.  E.  25,  13  L.  R.  A.  851. 

$1,400,  by  surviving  husband  and 
children.    Redfield  v.  Oakland  Consol. 


St.  R.  R.,  110  Cal.  277,  42  Pac.  822. 

$1,500,  widow  of  seventy-two,  living 
with  children  and  working.  Walls  v. 
Rochester  Ry.,  92  Hun,  581,  36  N.  Y. 
Supp.  1102. 

$2,500,  woman  of  fifty-rune,  partly 
supporting  her  husband.  Chicago  & 
A.  Ry.  V.  Wilson,  128  111.  App.  88,  af- 
firmed 225  111.  50,  80  N.  B.  56. 

$3,000,  widow  of  forty-six,  living 
with  three  adult  sons.  Chicago,  etc., 
R.  R.  V.  Ptacek,  62  111.  App.  375. 

$3,000,  widow  of  sixty,  only  support 
of  plaintiff,  her  father,  eighty-two 
years  old.  Purcell  v.  Lauer,  14  App. 
Div.  33,  43  N.  Y.  Supp.  988,  4  N.  Y. 
Annot.  Cas.  129. 

$3,500,  married  woman  of  thirty- 
eight,  well  educated,  assisting  husband. 
Fisher  v.  Waupaca  E.  L.  &  R.  Co.,  141 
Wis.  515,  124  N.  W.  1005. 

$4,000,  married  woman  of  twenty- 
three,  earning  $400  per  year.  Denver 
&  R.  G.  R.  R.  V.  Gunning,  33  Colo.  280, 
80  Pac.  727. 

$4,000,  daughter  of  thirty-six,  con- 
tributing over  $300  a  year.  Bowles  v. 
Rome,  W.  &  O.  R.  R.,  46  Hun,  324. 

$4,500,  mother  of  sixty-two,  con- 
tributing to  support  of  children.  San 
Antonio  &  A.  P.  Ry.  v.  Long  (Tex.  Civ. 
App.),  26  S.  W.  114. 

$5,000,  woman  of  sixty-three,  leaving 
husband  and  unmarried  daughter. 
Lyons  v.  Second  Ave.  R.  R.,  89  Hun, 
374,  35  N.  Y.  Supp.  372,  2  N.  Y. 
Annot.  Cas.  402. 

$6,141,  daughter,  who  partly  sup- 
ported father.  Savannah  Electric  Co. 
V.  Bell,  124  Ga.  663,  53  S.  E.  109. 

$10,000,  married  woman  of  thirty- 
one.  Norfolk  &  W.  Ry.  v.  Munsell,  109 
Va.  417,  64  S.  E.  50. 


The  following  verdicts  were  held  ex- 
cessive: 

$10,000,  woman  of  forty-nine,  leav- 
ing husband  and  two  sons,  reduced  to 
$7,000.  Smith  v.  Lehigh  V.  R.  R.,  61 
App.  Div.  46,  69  N.  Y.  Supp.  1112. 

$8,000,  wife  and  infant,  reduced  to 
$5,000.  Sherman  v.  Western  Stage  Co., 
24  la.  515. 

$7,500,  woman  of  sixty-three.  Med- 
inger  v.  Brooklyn  Heights  R.  R.,  6 
App.  Div.  42,  39  N.  Y.  Supp.  613. 

$7,000,  wife  of  fifty-six,  contributing 
to  support  of  plaintiffs.  Nelson  v.  Lake 
Shore  &  M.  S.  Ry.,  104  Mich.  582,  62 
N.  W.  993. 

$5,000,  sister  of  forty-five,  kept 
house  for  brother;  reduced  to  $2,500, 
Rafferty  v.  Erie  R.  R.,  66  N.  J.  L.  444, 
49  Atl.  456. 

$4,140,  single  woman  of  twenty- 
seven,  gave  parents  $75  per  year. 
Armour  i;.  Czischki,  59  111.  App. 
17. 

$4,000,  wife  of  twenty.  Mitchell  v. 
New  York  C.  R.  R.,  2  Hun,  535. 

$3,500,  widow  of  fifty,  three  adult 
children.  Mclntyre  v.  New  York  C. 
R.  R.,  47  Barb.  515,  1  N.  Y.  287. 

$2,750,  married  daughter  contrib- 
uting $2.50  a  week  to  plaintiff,  her 
mother.  Indianapolis  Commercial 
Club  V.  Hilliker,  20  Ind.  App.  239,  50 
N.  E.  578. 

$1,000,  woman  of  fifty-nine,  no  facts 
as  to  pecuniary  loss  shown.  St.  Louis 
&  S.  F.  R.  R.  V.  Blinn,  10  Kan.  App. 
468,  62  Pac.  427. 

2'«  For  the  desith  of  a  girl  from  seven 
to  twenty-one  the  following  verdicts 
have  been  upheld: 

$2,000,  sixteen  year  old  girl,  action 
by  divorced  mother.  Wiltse  v.  Tilden, 
77  Wis.  152,  46  N.  W.  234. 

$3,750,  girl  of  fourteen.  Werner  v. 
Brooklyn  E.  R.  R.,  11  App.  Div.  86,  42 
N.  Y.  Supp.  846. 

$5,000,  bright  girl  of  twelve,  pro- 
ficient in  music  and  needle  work.    Chi- 
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same  age.^^'    In  the  case  of  an  infant  another  element  of  un- 


cago  G.  W.  R.  R.  v.  Root,  106  111.  App. 
164. 

$12,500,  girl  fifteen  and  one-half 
years  old,  stenographer,  had  position 
for  two  months,  earning  twenty-five 
dollars  a  month  and  salary  had  been 
increased.  Chesapeake  &  O.  Ry.  v. 
Ward  (Ky.),  141  S.  W.  72. 

The  following  verdicts  have  been 
held  excessive: 

$9,500,  girl  of  twenty,  music  teacher, 
helped  parents;  reduced  to  $5,000. 
Kellogg  V.  Albany  &  H.  R.  &  P.  Co., 
72  App.  Div.  321,  76  N.  Y.  Supp.  85, 
11  N.  Y.  Annot.  Cas.  50. 

$6,000,  girl  of  nineteen;  reduced  to 
$4,000.  Seeley  v.  New  York  Cent.  & 
H.  R.  R.  R.,  8  App.  Div.  402,  40  N.  Y. 
Supp.  866. 

$5,000,  girl  of  seventeen,  earning 
money  but  not  shown  to  be  contribut- 
ing to  family.  Chicago,  etc.,  R.  R.  v. 
Adamick,  33  111.  App.  412. 

$4,000,  girl  sixteen  years  old,  took 
care  of  her  father's  house,  mother  dead, 
father  a  laborer,  fifty-five  years  of  age; 
reduced  to  $2,500.  Dinnihan  v.  Lake 
Ontario  Beach  Imp.  Co.,  8  App.  Div. 
509,  40  N.  Y.  Supp.  764. 

$3,500,  for  girl  of  eight;  reduced  to 
$2,500.  Wells  V.  New  York  C.  &  H. 
R.  R.  R.,  78  App.  Div.  1,  78  N.  Y. 
Supp.  991. 

'"  For  the  death  of  a  boy  between 
seven  and  twenty-one  the  following 
verdicts  have  been  upheld: 

$250,  boy  of  eleven.  Snyder  v.  Lake 
Shore  &  M.  S.  Ry.,  131  Mich.  418,  91 
N.  W.  643. 

$500,  bright  boy  of  seven,  St.  Louis, 
etc.,  R.  R.  V.  Dawson,  68  Ark.  1,  56  S. 
W.  46. 

$700,  boy  of  nineteen.  State  v.  Miller, 
180  Fed.  796. 

£150,  boy  of  fourteen.  Bourke  v. 
Cork  &  M.  Ry.,  4  L.  R.  Ire.  682. 

$900,  boy  of  fifteen.  The  Charlotte, 
124  Fed.  989. 

$1,000,  boy  of  twelve.     New  York, 


etc.,  R.  R.  V.  Mushbrush,  11  Ind.  App. 
192,  37  N.  E.  954. 

$1,000,  boy  of  seven.  Indianapolis 
T.  &  T.  Co.  V.  Beckman,  40  Ind.  App. 
100,  81  N.  E.  82. 

$1,000,  boy  of  seventeen.  Young- 
quist  V.  Minneapolis  St.  Ry.,  102  Minn. 
501,  114  N.  W.  259. 

$1,100,  boy  of  thirteen.  Citizens' 
St.  R.  R.  V.  Lowe,  12  Ind.  App.  47,  39 
N.  E.  165. 

$1,525,  boy  of  seven.  Omaha  v. 
Bowman,  63  Neb.  333,  88  N.  W.  521. 

$1,600,  boy  of  eighteen.  The  Char- 
lotte, 124  Fed.  989. 

$1,660,  boy  of  eighteen  and  one-half. 
Dando  v.  Home  Telephone  Co.,  140 
Mo.  App.  511,  120  S.  W.  644. 

$1,700,  boy  of  sixteen.  Thompson 
V.  Johnston  Bros.  Co.,  86  Wis.  576,  57 
N.  W.  298,  26  L.  R.  A.  524. 

$1,846.46,  boy  of  fifteen,  earning  four 
dollars  a  week.  Franke  v.  St.  Louis, 
110  Mo.  516,  19  S.  W.  938. 

$2,400,  boy  of  fourteen.  Post  i;. 
Ohnsted,  47  Neb.  893,  66  N.  W. 
828. 

$2,500,  boy  of  twenty,  earmng 
money,  had  expressed  intention  to 
support  mother.  Memphis  D.  &  G. 
Ry.  V.  Buckley  (Ark.),  138  S.  W. 
965. 

$2,500,  boy  of  seventeen,  earning 
$1.30  per  day.  Illinois  Cent.  R.  R.  v. 
Gilbert,  51  111.  App.  404. 

$2,850,  boy  of  ten.  Omaha  v.  Rich- 
ards, 49  Neb.  244,  68  N.  W.  521. 

$3,000,  boy  of  nineteen,  earning  $2.50 
a  day.  Chicago  &  E.  R.  R.  v.  Branyan, 
10  Ind.  App.  570,  586,  37  N.  E.  190. 

$3,000  (reduced  from  $3,500),  child 
of  eight.  Farrell  v.  Chicago,  R.  I.  &  P. 
R.  R.,  123  Iowa,  690,  99  N.  W.  578. 

$3,000,  boy  of  eleven.  Union  Pac. 
R.  R.  V.  Dunden,  37  Kan.  1,  14  Pac. 
501. 

$3,100,  boy  of  seven.  Heinz  v.  Brook- 
lyn Heights  R.  R.,  91  Hun,  640,  36 
N.  Y.  Supp.  675. 
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certainty  is  furnished  by  the  fact  that  the  parent  is  obhged  to 

$8,000,  boy  of  eight.    Vicksburg  v. 


$3,500,  boy  of  twelve,  earning  $20  a 
month.  Lee  v.  Publishers:  Knapp  & 
Co.,  155  Mo.  610,  56  S.  W.  458. 

$3,500,  boy  of  seven  and  one-half. 
St.  Louis,  S.  F.  &  T.  Ry.  v.  Bolen  (Tex. 
Civ.  App.),  129  S.  W.  860. 

$3,500,  boy  of  eighteen.  Hayes  v. 
Chicago,  M.  &  St.  P.  Ry.,  131  Wis. 
399,  111  N.  W.  471. 

$3,750,  boy  of  seven.  Taylor  B.  & 
H.  R.  R.  V.  Warner  (Tex.  Civ.  App.), 
60  S.  W.  442. 

$4,000,  boy  of  seven.  Golden  v.  Spo- 
kane &  I.  E.  R.  R.  (Ida.),  118  Pac. 
1076. 

$4,000,  boy  of  sixteen,  expensively 
educated,  law  student.  Atchison,  T.  & 
S.  F.  R.  R.  V.  Fajardo,  74  Kan.  314,  86 
Pac.  301,  6  L.  R.  A.  (N.  S.)  681. 

$5,000,  boy  of  sixteen,  clerk  in  gro- 
cery store.  Nelson  v.  Brandford  Light- 
ing, etc.,  Co.,  75  Conn.  548,  54  Atl. 
303. 

$5,000,  boy  of  seven.  Cicero  &  P.  St. 
R.  R.  ti.  Boyd,  95  111.  App.  510. 

$5,000,  boy  of  foiui;een.  Illinois 
Cent.  R.  R.  v.  Johnson,  123  111.  App. 
300. 

$5,000,  boy  of  fifteen,  earning  $350 
to  $500  a  year,  giving  his  earnings  to 
his  mother.  Commerce  C.  O.  Co.  v. 
Camp  (Tex.  Civ.  App.),  129  S.  W. 
852. 

$7,500,  boy  of  sixteen.  Morris  v. 
Metropolitan  St.  Ry.,  63  App.  Div.  78, 
71  N.  Y.  Supp.  321. 

$12,000,  for  two  children  of  six  and 
ten.  Cherry  v.  Louisiana  &  A.  Ry.,  121 
La.  471,  46  So.  596,  17  L.  R.  A.  (N.  S.) 
505. 

The  following  verdicts  were  held  ex- 
cessive: 

$18,000,  boy  of  nine.  Illinois  Cent. 
R.  R.  V.  Watson,  117  Ky.  374,  78  S.  W. 
175,  25  Ky!  L.  Rep.  1360. 

$12,000,  boy  of  twelve;  reduced  to 
$7,500.  McDonald  v.  Metropolitan  St. 
R.  R.,  36  Misc.  703,  74  N.  Y.  Supp. 
367. 


McLain,  67  Miss.  4,  6  So.  774. 

$7,487,  boy  of  fourteen;  reduced  to 
$2,500.  McDonald  v.  Champion  I.  & 
S.  Co.,  140  Mich.  401,  103  N.  W.  829. 

$6,000,  boy  of  eight  and  one-half;  re- 
duced to  $3,000.  Schaffer  v.  Baker 
Transfer  Co.,  29  App.  Div.  459,  51 
N.  Y.  Supp.  1092. 

$5,126,  boy  of  twelve;  reduced  to 
$2,000.  Rowe  v.  New  York  &  N.  J.  T. 
Co.,  66  N.  J.  L.  19,  48  Atl.  523. 

$5,000,  boy  of  ten.  North  Chicago 
St.  R.  R.  V.  Wrixon,  51  111.  App. 
307. 

$5,000;  reduced  to  $2,000.  Jackson 
V.  Consolidated  Traction  Co.,  59  N.  J. 
L.  25,  35  Atl.  754. 

$5,000,  boy  of  seven;  reduced  to 
$3,000.  Riley  v.  Salt  Lake  R.  T.  Co., 
10  Utah,  428,  37  Pac.  681. 

$4,500,  boy  of  seventeen,  contributed 
not  more  than  $90  a  year.  Kerling  v. 
G.  W.  Van  Dusen  &  Co.,  108  Minn.  51, 
124  N.  W.  235. 

$3,000,  boy  of  nineteen;  reduced  to 
$2,000.  Barnes  v.  Columbia  Lead  Co., 
107  Mo.  App.  608,  82  S.  W.  203. 

$3,000,  boy  of  sixteen,  not  likely  to 
earn  more  than  $20  a  month  during 
minority;  reduced  to  $1,500.  May  v. 
West  Jersey  &  S.  R.  R.,  62  N.  J.  L.  67, 
42  Atl.  165. 

$2,500,  boy  of  thirteen,  plaintiff, 
father,  had  abandoned  family,  boy 
earned  fifty  cents  a  day.  Cook  v. 
American  E.  C.  &  S.  G.  Co.,  70  N.  J.  L. 
65,  56  Atl.  114. 

$2,118,  boy  of  nineteen;  reduced  to 
$1,500.  Stumbo  v.  Duluth  Zinc  Co., 
100  Mo.  App.  635,  75  S.  W.  185. 

$1,050,  boy  of  fourteen.  Telfer  v. 
Northern  R.  R.,  1  Vr.  (29  N.  J.  L.) 
188. 

$900,  boy  of  ten,  father  had  not  been 
heard  from  for  five  years,  no  other  rel- 
atives; reduced  to  $500.  Grieve  v. 
North  Jersey  St.  Ry.,  65  N.  J.  L.  409, 
47  Atl.  427. 
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support  the  child  during  his  minority,  and  the  excess  of  the 
probable  earning  power  of  the  child  over  the  cost  of  his  sup- 
port is  problematical.^^" 


''*  For  the  death  of  an  infant  under 
seven  the  following  verdicts  have  been 
upheld: 

$299.71  each,  children  of  one  and 
three  years.  Chapman  v.  Pfarr,  145  la. 
196,  132  N.  W.  957. 

$375,  girl  of  three  and  one-half. 
Reger  v.  Rochester  R.  R.,  2  App.  Div. 
5,  37  N.  Y.  Supp.  520. 

$1,500,  child  of  twenty-one  months. 
Chicago  &  A.  R.  R.  v.  Logue,  58  111. 
App.  142. 

$1,578,  child  of  six.  Hoon  v.  Beaver 
Valley  Traction  Co.,  204  Pa.  369,  54 
Atl.  270. 

$2,000,  child  under  five.  York  v. 
Pacific  &  I.  N.  Ry.,  8  Ida.  574,  69  Pac. 
1042. 

$2,000  (reduced  from  $3,750),  child 
of  three.  Chicago,  etc.,  R.  R.  v.  Des 
Lauriers,  40  111.  App.  654. 

$2,000,  girl  of  five.  Huerzeler  v. 
Central  C.  T.  R.  R.,  1  Misc.  136,  20 
N.  Y.  Supp.  676. 

$2,000,  child  of  four.  Moskovitz  v. 
Lighte,  68  Hun,  102,  22  N.  Y.  Supp. 
732. 

$2,000,  boy  of  eighteen  months. 
Houston  City  St.  Ry.  v.  Sciacca,  80 
Tex.  350,  16  S.  W.  31. 

$2,300,  boy  of  six.  Strutzel  v.  St. 
Paul  City  Ry.,  47  Minn.  543,  50  N.  W. 
690. 

$2,750,  child  under  six.  Gray  v.  St. 
Paul  City  Ry.,  87  Minn.  280,  91  N.  W. 
1106. 

$3,500,  boy  of  six,  only  child  of 
widowed  mother.  San  Antonio  St. 
Ry.  V.  Watzlavzick  (Tex.  Civ.  App.),  28 
S.  W.  115. 

$4,800,  boy  over  four.  De  Amado  v. 
Friedman  (Ari.),  89  Pac.  588. 

$5,000,  boy  of  six.  Chicago  City  Ry. 
V.  Strong,  129  111.  App.  511,  afiirmed, 
230  111.  58,  82  N.  E.  335. 

$5,500,  child  of  two.    Galveston,  H. 


&  N.  Ry.  V.  Olds  (Tex.  Civ.  App.),  112 

S.  W.  787. 

$6,000,  boy  of  two.  Austin  R.  T.  Ry. 
V.  CuUen  (Tex.  Civ.  App.),  29  S.  W. 
256. 

In  Chicago  City  Ry.  v.  Strong,  129 
111.  App.  511,  the  court  used  the  fol- 
lowing language:  "He  was  an  American 
youth  and  every  ambition  of  life  was 
open  to  him,  and  fame  and  distinction 
and  high  place  in  this  free  republic 
were  not  barred  to  him.  The  country's 
history  is  replete  with  names  which 
shine  luminous  upon  the  screen  of 
fame,  who  climb  into  the  giddy  heights 
of  prominence  and  usefulness  as  the 
labor  of  patriotic  endeavor,  from  as 
humble  a  station  in  life  as  that  to  which 
the  deceased  was  bom.  What  comfort 
and  financial  support  he  might  have 
been  to  his  next  of  kin,  we  can  never 
know.  What  sorrow  or  charge  upon 
them  he  might  have  come  is  equally 
denied."  This  line  of  thought  seems  to 
indicate  that  other  considerations  than 
those  of  mere  pecuniary  loss  are  allowed 
to  govern  the  amount  of  recovery. 

The  following  verdicts  were  held  ex- 
cessive: 

$20,000,  child  of  two.  Morgan  v. 
Southern  Pac.  Co.,  95  Cal.  510,  30  Pac. 
603,  29  Am.  St.  Rep.  143,  17  L.  R.  A. 
71. 

$10,500,  child  under  four.  Louisville 
&  N.  R.  R.  V.  Creighton,  50  S.  W.  227, 
20  Ky.  L.  Rep.  1691,  1898. 

$6,000,  child  of  four  and  one-half. 
Fox  V.  Oakland  Consol.  St.  R.  R.,  118 
Cal.  55,  50  Pac.  25,  62  Am.  St.  Rep. 
216. 

$5,000,  boy  of  four.  Graham  v.  Con- 
solidated Trac.  Co.,  64  N.  'j.  L.  10,  44 
Atl.  964,  65  N.  J.  L.  539,  47  Atl.  453. 

$4,000,  boy  of  four;  reduced  to 
$3,000.  Hively  v.  Webster  County,  117 
la.  672,  91  N.  W.  1041. 
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§  1368.  Inadequate  damages. 

The  forbearance  of  the  court  to  interfere  with  the  jury  is  so 
great  that,  in  actions  of  tort,  the  general  rule  was  once  said  to 
be,  that  a  new  trial  will  not  be  granted  for  smallness  of  dam- 
ages, ^i*  And  it  is  still  true  that  a  new  trial  will  not  ordinarily 
be  granted  for  this  reason,  especially  where  there  is  no  pe- 
cuniary standard  for  the  estimate  of  damages,  as  where  they 
are  given  for  pain  and  suffering;  ^2"  because  juries  seldom  un- 
derestimate the  amount  of  damages.^^'  So  clearly  is  this  felt 
to  be  the  case,  that  courts  are  sometimes  forbidden  by  statute 
to  set  aside  verdicts  in  personal  injury  cases  on  the  ground  of 
inadequacy.  ^^^ 

But  while  this  is  generally  true,  it  is  now  well  settled  that  if 
the  jury  so  far  disregard  the  justice  of  the  case  as  to  give  no 
damages  at  all  where  some  redress  is  clearly  due,  the  court  will 
interpose.  ^^^  So  where,  in  case  for  negligence,  for  defendant's 
servant  driving  against  the  plaintiff,  it  appeared  that  the 
plaintiff's  thigh  was  broken,  and  considerable  expense  in- 
curred for  surgical  treatment;  the  plaintiff  obtained  a  verdict. 


$3,500,  girl  under  four.  West  Chi- 
cago St.  R.  R.  V.  Scanlan,  68  111.  App. 
626. 

83,000  (reduced  from  $5,000)  child 
of  6J^.  Gunderaon  v.  Northwestern 
Elevator  Co.,  47  Minn.  161,  49  N.  W. 
694. 

$2,000,  girl  of  five;  reduced  to  $1,000, 
Fleming  v.  Lobel  (N.  J.  L.),  59  Atl.  27. 

$1,500,  boy  of  four  and  one-half, 
Lehman  v.  Brooklyn,  29  Barb.  234. 

"'  Lord  Townsend  v.  Hughes,  2  Mod, 
150;  Mauricet  v.  Brecknock,  2  Doug, 
509;  Hayward  v.  Newton,  2  Strange, 
940;  Barker  v.  Dixie,  2  Strange,  1051 
21  Yin.  Abr.  486,  Trial  Y,  g.;  Lord 
Gower  v.  Heath,  Barnes'  Notes,  445 
Regina  v.  Justices  of  West  Riding,  1  Q, 
B.  624,  631;  Hayward  v.  Newton,  2 
Str.  940;  Kelly  v.  Sherlock,  L.  R.  1 Q.  B 
686;  Howard  v.  Barnard,  11  C.  B.  653 
(in  which  case  the  point  was  consid- 
ered that  the  jury  had  not  been  in- 
fluenced by  improper  motives);  Apps 


V.  Day,  14  C.  B.  112;  Bradlaugh  v.  Ed- 
wards, 11  C.  B.  (N.  S.)  377;  Kennedy  v. 
Way,  7  West.  L.  J.  414.  And  this  was 
held  especially  true  when  the  judge  at 
Nisi  Prius  was  satisfied  with  the  ver- 
dict. Gibbs  V.  Tunaley,  1  C.  B. 
640, 

220Lufkin  V.  Hitchcock  (Mass.),  80 
N.  E.  456. 

"1  BoUes  V.  Bloomington  &  N.  R.  E. 
&  H.  Co.,  130  111.  App.  263. 

'''  Kentucky  (for  pain) :  Netter  v. 
Louisville  Ry.,  134  Ky.  678,  121  S.  W. 
636. 

Nebraska:  O'Reilly  v.  Hoover,  70 
Neb.  357,  97  N.  W.  470;  Langdon  v. 
Clarke,  73  Neb.  516,  103  N.  W.  62. 

22»  Connecticut:  Nicholson  v.  N.  Y. 
&  N.  H.  R.  R.,  22  Conn.  74,  56  Am. 
Dec.  390. 

New  York:  Clapp  v.  Hudson  River 
R.  R.,  19  Barb.  461  (semble). 

England:  Rendall  v.  Hayward,  5  Bing. 
(N.  S.)  424. 
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damages  one  farthing;  a  new  trial  was  granted  on  payment  of 
costs ;  and  Lord  Denman  said :  "  A  new  trial  on  a  mere  difference 
of  opinion  as  to  amount,  may  not  be  grantable;  but  here  are 
no  damages  at  all."  ^^*  And  it  is  now  settled  that  a  verdict 
will  be  set  aside  as  inadequate  for  the  same  reasons  that  justify 
setting  a  verdict  aside  if  excessive.  ^^^ 

If  the  entire  injury  is  pecuniary,  and  the  verdict  is  for  less 
than  the  undisputed  pecuniary  loss,  the  verdict  will  be  set 
aside  as  inadequate.  So  on  a  taking  of  land  where  damage 
was  undisputed  a  verdict  of  six  cents  would  be  set  aside  as 
inadequate;  ^^*  and  for  breach  of  a  contract  to  sell,  a  verdict 
for  $100  was  set  aside  where  the  undisputed  evidence  showed 
a  much  greater  pecuniary  damage.  ^^^  So,  in  trespass,  where 
the  jury  had  not  given  the  entire  value  of  the  property  taken, 
the  verdict  was  not  allowed  to  stand.^^  And  in  an  action 
brought  by  a  seller  against  a  purchaser,  to  recover  damages 
for  not  accepting  and  paying  for  the  goods  sold,  the  judge  set 
aside  the  verdict  for  the  plaintiff,  because,  although  a  verdict 
for  the  defendants  would  not  have  been  disturbed,  the  dam- 
ages found  by  the  jury  were  less  than  any  of  the  evidence  in 
the  case  justified,  if  there  were  any  recovery  whatever. ^^'    In 

*2*  Armytage  v.  Halej',  4  Q.  B.  917.  New  Jersey:  Wilson  v.   Morgan,  58 

See,  also,  Cook  v.  Beal,  1  Ld.  Raym.  N.  J.  L.  426,  34  Atl.  762. 

176;  s.  c.  3  Salk.  115;  Brown  v.  Sey-  New  York:  Brown  v.  Foster,  1  App. 

mour,   1   Wils.  5;  Austin  v.  Hilliers,  Div.  578,  37  N.  Y.  Supp.  502. 

Hard,  408.  Wisconsin:  Robinson  v.  Waupaca,  77 

2"  Florida:  Duncan  v.  Jackson,   16  Wis.  544,  46  N.  W.  809. 

Fla.  338.  Ireland:  Beattie  v.  Moore,  L.  R.  2  Ire. 

Georgia:   Anglin  v.   Columbus,    128  28,  31. 

Ga.  469,  57  S.  E.  780.  ™  In  re  Brooklyn  U.  E.  R.  R.,  95 

Illinois:  Kilmer  v.  Parrish,  144  111.  App.  Div.  108,  88  N.  Y.  Supp.  426. 

App.  270.  2"  Daniel  v.  Allen,  149  111.  App.  351. 

Iowa:  Tathweli  v.  Cedar  Rapids,  122  "zs  Porteous  v.  Hazel,  Harp.  (S.  C.) 

la.  50,  97  N.  W.  96.  332.    So  in  caae  of  wrongful  use  of  a 

Louisiana:  Sullivan  v.  Vicksburg,  S.  horse  and  wagon,  where  only  nominal 

&  P.  R.  R.,  39  La.  Ann.  800,  4  Am.  St.  damages  were  given.    Gardner  v.  Baer, 

Rep.  239,  2  So.  586;  Caldwell  v.  Vicks-  26  Misc.  181,  56  N.  Y.  Supp.  1096. 

burg,  S.  &  P.  R.  R.,  41  La.  Ann.  624,  "» McDonald  v.  Walter,  40  N.   Y. 

61  So.  217.  551.     So  in  case  of  personal  injury. 

Minnesota:  Marsh  v.  Minneapolis  B.  Saperstone  v.  Rochester  Ry.,  25  App. 

Co.,  92  Minn.  182,  99  N.  W.  630.  Div.  285,  49  N.  Y.  Supp.  486.      So  in 

Missouri:   Watson   v.   Harmon,    85  case  of  injury  to  property.     Kerr  v. 

Mo.  443;  Pritchard  v.  Hewitt,  91  Mo.  Union  Ry.,  20  Misc.  171,  45  N.  Y. 

647,  4  S.  W.  437,  60  Am.  Rep.  265.  Supp.  819. 
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Wilson  V.  Hicks,  ^•■"'  an  action  on  contract,  this  power  was 
exercised  conditionally  upon  the  plaintiff's  relinquishing  the 
costs  of  the  first  trial. 

This  right  will  be  enforced,  particularly  in  those  cases  in 
which  the  smallness  of  the  verdict  shows  that  the  jury  ha.ve 
made  a  compromise.^"  In  cases  of  insufficient  damages,  the 
verdict  should  not  be  annulled  if  the  defendant  will  consent 
to  an  increase  of  the  amount  of  damages,  ^'^  and  the  court  can 
sometimes  indicate  the  sum  by  which  the  verdict  should  be 
increased.  Thus  in  Alloway  v.  Nashville,  ^^'  where  the  jury 
erred  in  omitting  interest,  the  interest  was  added  by  the  court 
without  ordering  a  new  trial.  In  Howard  v.  Barnard  ^'^  the 
court  said,  that  if  there  is  no  reason  to  suppose  that  the  jury 
was  actuated  by  improper  motives,,  or  if  another  verdict  would 
probably  be  so  small  that  a  new  trial  would  not  be  worth  while 
in  view  of  the  additional  costs,  the  verdict  will  be  upheld.  The 
most  important  case  upon  this  subject  is  Phillips  v.  South  West 
Railway.  ^'^  The  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  on  the  defendant's  railway.  The 
plaintiff  was  a  physician,  receiving  an  income  of  £5,000  a  year 
from  his  practice.  He  was  permanently  disabled,  mentally 
and  physically,  and  had  already  been  unable  to  exercise  his 
profession  for  sixteen  months.  It  was  also  shown  that  his  life 
had  undoubtedly  been  shortened.  A  verdict  for  £7,000  was  set 
aside,  and  a  new  trial  awarded,  upon  the  ground  that  the  dam- 
ages were  inadequate.  On  a  second  trial  the  plaintiff  recov- 
ered £16,000,  and  this  was  held  not  to  be  excessive.^'* 

§  1369.  Failure  to  allow  damages  where  compensation  should 
be  given. 
Where  the  jury  fail  altogether  to  alow  dlamages  in  cases 
where  the  plaintiff  is  by  law  entitled  to  compensation,  the  ver- 
dict will  be  set  aside.  Thus  where  an  action  is  brought  for 
serious  personal  injuries,  a  verdict  for  nominal  damages  will 

»»  26  L;  J.  Ex.  242.  -  ="'  88  Tenn.  510. 

»'  FalVey  ».  Standford,  L.  R.  10  Q.  ="  11  C.  B.  65.-}. 

B.  54;  although,  in  Richards  v.  Rose,  9  "*  5  q.  b.  D.  78. 

Ex.  218,  this  rule  was  doubted.  ^™  Phillips  v.  London  &  S.  W.  Ry.,  5 

"2  Richards  v.   Sandford,   2   E.   D.  C.  P.  D.  280. 
Smith,  349. 
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be  set  aside.  ^^'  A  verdict  which  does  no  more  than  cover  the 
necessary  surgical  expenses,  will  receive  the  same  treatment;  ^^^ 
a  fortiori  when  it  is  even  less  than  the  actual  expenses.^''  So 
in  other  actions,  where  the  existence  of  some  damage  is  suffi- 
ciently proved  to  justify  recovery  of  a  substantial  amount,  a 
verdict  for  nominal  damages  will  be  set  aside  as  inadequate.^^" 

§  1370.  What  damages  are  inadequate;  torts  in  general. 

It  remains  to  consider  what  verdicts  have  actually  been 
passed  upon  by  the  courts  and  held  inadequate  and  not  inade- 
quate. It  has  already  been  pointed  out  that  the  court  is  much 
less  free  in  holding  a  verdict  inadequate  than  in  holding  it 
excessive,  and  the  number  of  cases  in  which  such  verdicts  have 
been  considered  by  the  courts  is  comparatively  small;  yet 
there  are  enough  recent  decisions  to  give  a  somewhat  definite 
idea  of  the  way  in  which  courts  act.  Thus  verdicts  have  been 
considered  from  the  point  of  view  of  inadequacy  in  actions 
for  false  imprisonment,^"  malicious  prosecution,^*^  and  slan- 


2"  New  York:  Robbins  v.  Hudson 
River  R.  R.,  7  Bosw.  1;  Sloane  v.  Mc- 
Cauley,  33  Misc.  652,  68  N.  Y.  Supp. 
187;  Lemer  v.  Cohen,  116  N.  Y.  Supp. 
567. 

Texas:  Canthen  i;.  Breyer  (Tex.  Civ. 
App.),  131  S.  W.  853. 

Ireland:  Beattie  v.  Moore,  L.  R.  2 
Ire.  28. 

Of  course,  the  evidence  may  justify  a 
recovery  of  nominal  damages  only,  by 
showing  a  mere  technical  wrong  with 
no  actual  damages.  Henderson  v.  Mc- 
Reynolds,  60  Hun,  579,  14  N.  Y.  Supp. 
351. 

"'  New  York:  Katz  v.  Brooklyn 
Heights  R.  R.,  35  Misc.  302,  71  N.  Y. 
Supp.  744. 

Rhode  Island:  Hill  v.  Union  Ry. 
(R.  I.),  57Atl.  374. 

^''  Illinois:  Kilmer  v.  Parrish,  144  111. 
App.  270. 

Maine:  Leavitt  v.  Dow,  105  Me.  50, 
72  Atl.  735. 

Nebraska:  Carpenter  v.  Red  Cloud, 
64  Neb.  126,  89  N.  W.  637. 


England:  Tedd  v.  Douglas,  5  Jur. 
(N.  S.)  1029. 

^"'Alabama:  Hardeman  v.  Williams, 
157  Ala.  422,  48  So.  108  (trespass  on 
property). 

South  Carolina:  English  v.  Clerry,  3 
Hill,  279  (cutting  trees). 

Texas:  Prewitt  v.  Southwestern  T.  & 
T.  Co.,  46  Tex.  Civ.  App.  123,  101 
S.  W.  812  (failure  to  deliver  telegram). 

"^  For  false  imprisonment  the  follow- 
ing damages  have  been  held  inade- 
quate: 

Six  cents.  Henderson  v.  McRey- 
nolds,  60  Hun,  579,  14  N.  Y.  Supp.  351. 

The  following  have  been  held  ade- 
quate: 

$50.  Taylor  v.  Davis  (Tex.),  13  S.  W. 
642. 

Six  cents.  Wegne  v.  Risch,  114  Wis. 
270,  90  N.  W.  168. 

'"  For  malicious  prosecution  the  fol- 
lowing damages  have  been  held  inade- 
quate: 

$450.  Maille  v.  Lacassagne,  35  La. 
Ann.  594. 

$1,  increased  to  $300.     Mequet   v. 
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der,^*'  in  actions  against  a  carrier  for  assault  upon  a  passenger 
by  its  servant,  ^^*  and  in  actions  for  assault  and  battery.  ^*^ 


§  1371.  Personal  injuries. 

For  personal  injuries  of  various  kinds  a  considerable  num- 
ber of  verdicts  have  been  considered  by  the  courts  and  their 
adequacy  passed  upon.^*^ 


Silverman,  52  La.  Ann.  1369,  27  So. 
885. 

^"  For  slander  the  following  dam- 
ages have  been  held  inadequate: 

$25  increased  to  $500.  Simpson  v. 
Robinson,  104  La.  180,  28  So.  908. 

244  Pqp  assault  on  a  passenger  by  the 
conductor  or  motorman  the  following 
verdicts  have  been  held  inadequate: 

Eighty-five  cents.  Hanson  v.  Ur- 
bana  &  C.  E.  S.  Ry.,  75  111.  App.  474. 

$5.  Samuels  v.  New  York  City  Ry., 
52  Misc.  137,  101  N.  Y.  Supp.  534. 

$200.  Tourtelotte  v.  Westchester 
Electric  Ry.,  120  App.  Div.  417,  105 
N.  Y.  Supp.  50. 

'^^  For  assault  and  battery  a  verdict 
of  |1  was  held  inadequate  in  Dunbar  v. 
Cowger,  68  Ark.  444,  59  S.  W.  951. 

^'^^  For  personal  injuries  the  following 
damages  have  been  held  inadequate: 

$5.  Moseley  v.  Jamison,  68  Miss 
336,  8  So.  744. 

$15.  Kelly  v.  Rochester,  15  N.  Y. 
Supp.  29,  60  Hun,  582. 

$55.  Saperstone  v.  Rochester  Ry., 
25  App.  Div.  285,  49  N.  Y.  Supp.  486. 

$100;  increased  to  $600.  Sullivan  v. 
Vicksburg  S.  &  P.  R.  R.,  39  La.  Ann. 
800,  2  So.  586,  4  Am.  St.  Rep.  239. 

$100.  Ellsworth  v.  Fairbury,  41 
Neb.  881,  60  N.  W.  336. 

1100.  Maher  v.  Schulang,  117  N.  Y. 
Supp.  928. 

$150.  Fahlbusoh  v.  Brooklyn  Heights 
R.  R.,  129  N.  Y.  Supp.  877. 

1250.  Byrd  v.  Texas  Midland  R.  R. 
(Tex.  Civ.  App.),  99  S.  W.  734. 

$300.  Harris  v.  Scher,  63  Misc.  288, 
116  N.  Y.  Supp.  722. 

$400,  loss  of  eye,  actual  expense  and 


loss  of  time  twice  amount  of  verdict. 
De  Freitas  v.  Nunes,  130  111.  App. 
195. 

$500,  loss  of  arm.  Townsend  v. 
Briggs,  88  Cal.  230,  26  Pac.  108. 

$500,  permanent  injuries,  eight 
months'  loss  of  time.  Loyacano  v. 
Jurgens,  50  La.  Ann.  441,  23  So.  717. 

$500,  mental  anguish  and  terror. 
Warner  v.  Talbot,  112  La.  817,  36  So. 
743. 

$500,  permanent  stiffness  of  arm. 
Richardson  v.  Missouri  P.  B.  Co.,  122 
Mo.  App.  529,  99  S.  W-  778. 

$500,  permanent  injury,  $400  ex- 
penses. Morrissey  v.  Westchester 
Electric  Ry.,  30  App.  Div.  424,  51 
N.  Y.  Supp.  945. 

$1,000,  loss  of  part  of  hand.  Rossey 
V.  Lawrence,  123  La.  1053,  49  So. 
704. 

$1,500,  loss  of  right  hand,  value  of 
time  equal  to  amount.  Abotin  v. 
Heney,  62  Wash.  65,  113  Pac.  245. 

$2,000,  loss  of  leg;  increased  to 
$5,000.  Taylor  v.  Louisiana  &  N.  W. 
R.  R.,  129  La.  000,  55  So.  732. 

$2,500,  loss  of  leg.  Danna  v.  Monroe, 
129  La.  000,  55  So.  741. 

$2,525,  injury  to  eyesight  and  heart. 
Toledo  R.  &  L.  Co.  v.  Mason,  81  Oh. 
St.  463,  91  N.  E.  292. 

$3,450,  permanent  crippling.  Alton 
V.  Chicago,  M.  &  St.  P.  Ry.,  107  Minn. 
457,  120  N.  W.  749. 

$10,000,  complete  disability;  in- 
creased to  $15,000.  Englert  v.  New 
Orleans  R.  &  L.  Co.,  128  La.  473,  54 
So.  963. 

The  following  verdicts  have  been 
upheld; 
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§  1372.  Death. 

In  actions  for  death,  as  in  other  actions,  the  courts  may  set 
aside  verdicts  as  inadequate;  and  the  cases  in  which  verdicts 
are  considered  for  the  death  of  a  person  whose  life  is  of  pe- 
cuniary value  are  governed  by  the  same  considerations  as 
cases  in  which  similar  verdicts  for  personal  injury  are  claimed 
to  be  excessive.^*'  In  the  case  of  children  too  young  to  be  of 
service,  however,  in  order  for  their  life  to  be  of  pecuniary  value 
they  must  reach  an  age  to  be  useful;  and  thereafter  their  earn- 
ings during  minority  should  be  sufficiently  greater  than  the 
expense  of  maintenance  to  more  than  pay  the  whole  cost  of 
their  previous  maintenance,  with  interest;  otherwise  their 
death  is  not  a  pecuniary  loss.  Since  this  must  in  the  nature  of 
things  be  more  or  less  uncertain,  a  verdict  for  the  death  of  a 


$3,000.  Hall  V.  Chicago,  B.  &  Q.  Ry., 
145  la.  291,  122  N.  W.  894. 

$2,500.  Sehmidt  v.  Chicago,  M.  &  S. 
P.  Ry.,  108  Mina.  329,  122  N.  W.  9. 

$2,000.  Joiner  v.  Texas  &  P.  Ry., 
128  La.  1050,  55  So.  670. 

$1,750.  KiUen  v.  North  Jersey  St. 
Ry.,  74  N.  J.  L.  286,  65  Atl.  836. 

$1,200.  Allison  v.  Frederieksburg 
(Va.),  71  S.  E.  525. 

$1,000.  Boggess  V.  Metropolitan 
St.  Ry.,  118  Mo.  328,  23  S.  W.  159,  24 
S.  W.  210. 

$800.  Lanpbier  v.  F.  Johnson  &  Son 
Co.,  117  La.  741,  42  So.  254. 

$750.  Cleaver  v.  Louisville  &  N.  R. 
R.,  100  S.  W.  223,  30  Ky.  Law  Rep. 
1059. 

$400.  Marcus  v.  Omaha  &  C.  B.  R. 
&  B.  Co.,  142  la.  84,  120  N.  W.  469. 

$167.  Robinson  v.  Waupaca,  77 
Wis.  544,  46  N.  W.  809. 

$150.  Kalembach  v.  Michigan  Cent. 
R.  R.,  87  Mieh.  500,  49  N.  W.  1082. 

$100.  Dowd  V.  Westinghouse  A.  B. 
Co.,  132  Mo.  579,  34  S.  W.  493. 

"'  For  the  death  of  an  adult  the  fol- 
lowing verdicts  have  been  held  inade- 
quate: 

One  cent.  James  ».  Richmond  &  D. 
R.  R.,  92  Ala.  231,  9  So.  335, 


$1.  Rawitzer  v.  St.  Paul  City  Ry., 
94  Minn.  494,  103  N.  W.  499. 

$150  ("a  travesty  of  justice"). 
Meyer  v.  Hart,  23  App.  Div.  131,  48 
N.  Y.  Supp.  904. 

$200  ("a  mockery  of  justice"). 
Mariani  v.  Dougherty,  46  Cal.  26. 

$500.  McCarty  v.  St.  Louis  Transit 
Co.,  192  Mo.  396,  91  S.  W.  132. 

$500.  Burns  ».  Merchants'  &  P.  O. 
Co.,  26  Tex.  Civ.  App.  223,  63  S.  W. 
1061. 

$3,250.  Usher  v.  Scranton  Ry.,  13 
Fed.  «5. 

£7,000.  Phillips  ».  London  &  S.  W. 
Ry.,  5  Q.  B.  D.  78. 

The  following  verdicts  have  been 
held  not  inadequate: 

$3,500.  Stewart  v.  Louisville  &  N. 
R.  R.,  125  S.  W.  154  (Ky.). 

$1,000.  Connor  v.  New  York,  28 
App.  Div.  186,  50  N.  Y.  Supp.  972. 

^Oa  Metropolitan  St.  Ry.  v. 
O'Neill,  68  Kan.  252,  74  Pac.  1105. 

$600.  Swanton  v.  King,  72  App. 
Div.  578,  76  N.  Y.  Supp.  528. 

$189.75.  De  Luna  i'.  Union  R.  R., 
130  App.  Div.  386,  114  N.  Y.  Supp. 
893. 

$55'.  Leahy  v.  Davis,  121  Mo.  227, 
25  S,  W.  941. 
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child  will  seldom  be  so  clearly  inadequate  as  to  be  set  aside 
for  that  reason.  2^* 


2«  por  the  death  of  a  child  too  young 
for  his  labor  to  be  of  pecuniary  value 
the  following  verdicts  have  been  set 
aside  as  inadequate: 

$10.  Draper  v.  Tucker,  69  Neb. 
434,  95  N.  W.  1026. 

$300.  Willsen  v.  Metropolitan  St. 
Ry.,  74  N.  Y.  Supp.  774. 

$1,500;  increased  to  $3,000.  Burvant 
V.  Wolfe,  126  La.  787,  52  So.  1025. 

The  following  verdicts  have  been 
held  not  inadequate: 


$600.  Terhune  v.  Joseph  W.  Cody 
Contmcting  Co.,  72  App.  Div.  1,  76 
N.  Y.  Supp.  255. 

$375.  Reger  v.  Rochester  Ry.,  2 
App.  Div.  5,  37  N.  Y.  Supp.  520. 

$200.  Gubbitosi  ».  Rothschild,  75 
App.  Div.  477,  78  N.  Y.  Supp.  28G 
(reversing  74  N.  Y.  Supp.  775). 

Six  cents.  Silberstein  v.  Wm.  Wicke 
Co.,  29  Abb.  N.  C.  291,  22  N.  Y.  Supp. 
170. 
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§  1373.  General  principles. 

The  measure  of  damages  is,  as  has  been  seen,  a  question  of 
right  rather  than  of  remedy.  The  law,  as  a  result  of  the  breach 
of  a  contract  or  commission  of  a  tort,  creates  a  right  to  dam- 
ages which  is  equivalent  to  the  right  destroyed.  Not  merely 
the  existence  but  the  nature  of  this  right,  including  its  extent, 
is  determined  by  the  law  that  created  it,  as  matters  necessarily 
involved  in  the  very  creation  of  the  right.  "From  all  the  facts 
attending  the  injury,"  said  Pajntiter,  J.,  in  Louisville  &  Nash- 
ville Railroad  v.  Whitlow,^  "it  must  be  determined  whether 
the  defendant  has  incurred  a  hability  for  damages  and  the 
extent  of  it.  The  law  of  Tennessee  (the  place  of  injury)  must 
govern  in  fixing  the  liability  and  the  quantum  of  recovery.  It 
would  be  strange  to  apply  the  law  of  Tennessee  in  determining 
the  question  of  liability,  and  take  the  law  of  the  forum  to  fix 
the  measure  of  recovery."  In  accordance  with  these  principles, 
the  measxire  of  damages  is  regulated  by  the  law  that  creates  the 
right  of  action,  which  is,  in  the  case  of  a  tort,  the  law  of  the 
place  where  the  injury  occurred,^  and  in  the  case  of  breach  of 
contract,  the  law  of  the  place  where  the  breach  occurred,  that 
is,  the  law  of  the  place  of  performance.' 

'  United  States:  Sandham  v.  Grounds, 
94  Fed.  83,  36  C.  C.  A.  103. 

Massachusetts:  Meyer  v.  Estes,  164 
Mass.  457,  41  N.  B.  683. 

Missouri:  Matheny  v.  Stewart,  108 
Mo.  73,  78  S.  W.  1014. 

In  Atwood  V.  Walker,  179  Mass.  514, 


1  43  S.  W.  711,  19  Ky.  L.  Rep.  1931, 
41  L.  R.  A.  614;  and  see  a  learned  note, 
reaching  this  conclusion,  in  56  L.  R.  A. 
301. 

2  Louisville  &  N.  R.  R.  v.  Whitlow, 
43  S.  W.  711,  19  Ky.  L.  Rep.  1931,  41 
L.  R.  A.  614. 
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Whether  the  damages  shall  be  assessed  in  a  single  lump  siim 
or  in  the  form  of  a  weekly  or  other  occasional  payment,  like 
other  questions  connected  with  the  measure  of  damages,  should 
be  determined  by  the  law  of  the  place  of  injury.  So  where, 
under  Mexican  law,  damages  arising  out  of  an  injury  are  not 
assessed  in  a  single  action,  in  which  past  and  prospective  dam- 
ages are  included,  but  damages  to  the  date  of  the  trial  only  are 
given,  a  court  in  the  United  States,  in  which  suit  is  brought 
for  a  personal  injury  in  Mexico,  will  not  carry  the  adjustment 
of  compensation  any  fm-ther  than  the  Mexican  court  would  do/ 

§  1374.  Actions  against  telegraph  companies. 

In  actions  against  telegraph  companies  the  cause  of  action 
may  soimd  in  contract,  for  a  non-feasance  in  failing  to  send  or 
to  dehver  a  telegram,  or  in  tort  for  a  misdelivery  or  other 
tortious  violation  of  the  pubhc  duty.  In  the  latter  case  the 
law  of  the  place  where  the  duty  is  violated  alone  should  govern 
the  measm-e  of  damages,  according  to  the  principles  already 
discussed;  in  the  former  case  it  might  be  possible  to  allege  a 
breach  of  contract  either  at  the  place  where  the  delay  occurred 
or  at  the  place  of  deUvery,  and  the  plaintiff  might  therefore 
claim  the  choice  of  the  two  laws.  And  it  is  so  held  ia  some 
jurisdictions.* 

In  several  jurisdictions,  however,  the  coini;  determines  the 
damages  entirely  in  accordance  with  the  law  of  the  place  from 
which  the  telegram  was  sent,  i.  e.,  the  place  where  the  contract 
was  made.® 

61  N.  E.  58  (where  the  place  of  making  '  Alabama:  Western  U.  T.  Co.  v.  Hill, 

and  of  performance  appear  to  have  163  Ala.  18,  50  So.  248,  23  L.  R.  A. 

been  the  same),  the  comi;  intimated  (N.  S.)  648. 

that    where    they    are    different    the  Arkansas:   Western   U.    T.    Co.    v. 

measm-e  of  damages,  like  the  obligation  Woodard,  84  Ark.  323,  105  S.  W.  479; 

of  the  contract  itself,  is  determined  by  Western  U.  T.  Co.  v.  Crenshaw,  93 

the  law  of  the  place  of  making.    This  Ark.  415,  125  S.  W.  420;  Western  U. 

notion  seems  to  lose  sight  of  the  fact  T.  Co.  v.  Chilton   (Ark.),  140  S.  W. 

that  the  right  to  damages  forms  no  26. 

part  of  the  original  obligation,  and  is  Kentucky:   Western   U.    T.    Co.    v. 

created,  not  by  the  contract,  but  by  Lacer,  122  Ky.  839,  93  S.  W.  34,  5  L. 

the  law  upon  breach  of  the  contract.  R.  A.  (N.  S.)  751. 

*Evey  V.   Mexican   Cent.   Ry.,   81  «i\rort/!CaroKrM:  Hancock  v.  Western 

Fed.  294,  26  C.  C.  A.  407,  52  U.  S.  App.  U.  T.  Co.,  137  N.  C.  497,  49  S.  E.  952, 

118,  139,  38  L.  R.  A.  387.  69  L.  R.  A.  403;  Johnson  v.  Western  U. 
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§  1376.  Action  on  a  bill  or  note. 

When  a  bill  of  exchange  is  protested  for  non-aceeptance  or 
non-payment,  the  drawer  is  Uable  to  damages  according  to  the 
law  of  the  place  where  it  was  drawn.'  If  suit  is  brought  in  a 
foreign  State,  and  there  is  no  proof  offered  of  the  law  where  the 
bill  is  drawn,  the  law  merchant  prevails,  and  re-exchange  is 
recovered.*  In  an  action  against  an  indorser  the  measure  of 
damages  is  governed  by  the  law  of  the  place  where  the  indorse- 
ment was  made.^  The  allowance  of  interest  is  governed  by  the 
law  of  the  place  of  payment.^" 

§  1376.  Damages  for  death. 

The  measure  of  damages  for  the  death  of  a  human  being,  in 
a  statutory  action  for  the  death,  depends  upon  the  law  of  the 
place  where  the  injury  was  committed;  "  and  the  method  in 
which  the  amount  recovered  is  to  be  distributed  is  also  de- 
termined by  that  law,  which  in  effect  gives  a  beneficial  interest 
in  the  amount  recovered  to  the  distributees.^^ 


T.  Co.,  144  N.  C.  410,  57  S.  E.  122,  10 
L.  R.  A.  (N.  S.)  256. 

Texas:  Western  U.  T.  Co.  v.  Sloss,  45 
Tex.  Civ.  App.  153,  100  S.  W.  354,  and 
cases  cited;  Western  U.  T.  Co.  v. 
Young  (Tex.  Civ.  App.),  133  S.  W. 
512. 

'  United  States:  Bank  of  U.  S.  v. 
United  States,  2  How.  711,  2  L.  ed.  711. 

Alabama:  Crawford  v.  Branch  Bank 
at  Mobile,  6  Ala.  12,  41  Am.  Dec.  33. 

Connecticut:  Roe  v.  Jerome,  18  Conn. 
138. 

Louisiana:  Kuenzi  v.  Elvers,  14  La. 
Ann.  391. 

Missouri:  Price  v.  Page,  24  Mo.  65. 

New  York:  Cowperthwaite  v.  Shef- 
field, 1  Sandf.  416. 

England:  In  re  Commercial  Bank  of 
S.  Australia,  36  Ch.  D.  522. 

'  United  States:  Ex  parte  Heidelback, 
2  Low.  526. 

Pennsylvania:  Hazelhurst  v.  Kean,  4 
Yeates,  19;  Lennig  v.  Ralston,  23  Pa. 
137. 

In  Alabama  it  has  been  held  that 
in  the  absence  of  proof  of  the  foreign 


law  no  damages  can  be  recovered. 
Dickinson  v.  Branch  Bank  of  Mobile, 
12  Ala.  54.  In  Louisiana  the  foreign 
law  is  presumed,  in  the  absence  of  proof 
to  be  the  same  as  that  of  the  forum: 
Kuenzi  v.  Elvers,  14  La.  Ann.  391,  74 
Am.  Dec.  434. 

'  United  States:  Slacum  v.  Pomery,  6 
Cranch,  221,  3  L.  ed.  205. 

Alabama:  CuUum  v.  Casey,  9  Port. 
131,  33  Am.  Dec.  304. 

1°  Post,  §  1377. 

"  United  States:  Northern  Pac.  R.  R. 
V.  Babcock,  154  U.  S.  190,  14  Sup.  Ct. 
968,  38  L.  ed.  958;  Quinette  v.  Bisso, 
136  Fed.  825,  69  C.  C.  A.  503,  5  L.  R. 
A.  (N.  S.)  303;  The  Saginaw,  139  Fed. 
906. 

Kentucky:  Louisville  &  N.  R.  R.  v. 
Graham,  98  Ky.  688,  34  S.  W.  229; 
Louisville  &  Nashville  R.  R.  v.  Whit- 
low, 43  S.  W.  711,  19  Ky.  L.  Rep.  1931, 
41  L.  R.  A.  614. 

^^  Kansas:  Hartley  v.  Hartley,  71 
Kan.  691,  81  Pac.  505. 

New  York:  In  re  Degaramo's  Estate, 
86  Hun,  390,  33  N.  Y.  Supp.  502. 
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Where  a  statute  limits  the  amount  that  may  be  recovered 
in  an  action  for  death,  it  may  be  interpreted  as  forbidding  the 
recovery  of  a  greater  amount  in  the  courts  of  the  State,  no 
matter  where  the  death  was  caused.  In  that  case  it  becomes 
a  matter  of  remedy,  and  the  law  of  the  forum  will  be  applied.'' 
A  more  common  interpretation,  however,  confines  the  provision 
to  a  limitation  of  the  amount  recoverable  in  actions  based  upon 
the  local  statute;  and  if  such  is  the  interpretation,  it  will  not 
apply  to  actions  within  the  State  based  upon  a  foreign  stat- 
ute." 

§  1377.  Rate  of  interest. 

By  the  great  weight  of  authority,  and  in  accordance  with 
the  doctrines  already  discussed,  it  is  held  that  the  rate  of  in- 
terest allowed  as  damages  for  non-performance  of  a  contract 
expressly  performable  in  a  certain  place  is  regulated  by  the 
law  of  the  place  of  performance.'^  So  upon  a  bill  of  exchange 
or  promissory  note  the  rate  allowed  as  damages  for  non- 
payment at  maturity  is  the  rate  prevailing  at  the  place  of 
payment;  '^  and  the  sAme  rate  is  allowed  upon  the  non-payment 

"Wooden  v.  Western  N.  Y.   &  P.  Barb.  118  (debt);  Cartwrightu.  Greene, 

R.  R.,  126  N.  Y.  10,  26  N.  E.  1050,  13  47  Barb.  9  (price  of  goods  sold). 

L.  R.  A.  458,  22  Am.  St.  Rep.  803.  Pennsylvania:   Archer   v.    Dunn,    2 

'*  Northern  Pac.  R.  R.  v.  Babcock,  Watts  &  S.  327  (money  had  and  re- 

154  U.  S.  190,  14  Sup.  Ct.  968,  38  L.  ed.  ceived). 

958.  South  Carolina:  Stepp  v.  National 

"  United  States:  Pana  v.  Bowler,  107  Life  Ins.  Assoc,  37  S.  C.  417,  16  S.  E. 

U.  S.  529,  27  L.  ed.  424,  2  Sup.  Ct.  134  (insurance  policy).    See  Porter  v. 

704;  Goodwin  v.  Fox,  129  U.  S.  601,  9  Price,  80  Fed.  655,  26  C.  C.  A.  70. 

Sup.  Ct.  367,  32  L.  ed.  805  (account);  For  the  peculiar  doctrines  of  the  law 

In  re  Kirzinger,  14  Fed.  Cas.  No.  7,  of  Missouri  see:  Hall  v.  Woodson,  13 

862   (debt);   Ex  parte  Heidelback,   2  Mo.  462;  Carson  v.  Smith,   133  Mo. 

Low.  526  (debt).  606,  34  S.  W.  855;  Baltzer  v.  Kansas 

Louisiana:  Lesesne  v.  Cook,  16  La.  Pac.  R.  R.,  3  Mo.  App.  574. 

58  (account);  Ballister  v.  Hamilton,  3  "  United  States:  Bank  of  U.  S.  v. 

La.  Ann.  401  (price  of  goods  sold).  Daniel,  12  Pet.  32,  54,  9  L.  ed.  989; 

,     Mississippi:  Grangers  L.  Ins.  Co.  v.  Scudder  v.  Union  Bank,  91  U.  S.  406, 

Brown,  57  Miss.  308,  34  Am.  Rep.  446  23  L.  ed.  336  (semble);  Bank  of  111.  v. 

(insurance  policy).  Brady,  3  McLean,  268,  Fed.  Cas.  No. 

Nevada:  Sutro  Tunnel  Co.  v.  Segre-  888;  Price  v.  Teal,  4  McLean,  201. 

gated  B.  M.  Co.,  19  Nev.  121.  Alabama;    Hanrick    v.    Andrews,    9 

New  York:  Fanning  v.  Consequa,  17  Port.  9;  Dunn  v.  Clement,  2  Ala.  392; 

Johns.  511,  8  Am.  Dec.  442  (price  of  Dickinson  v.  Mobile  Branch  Bank,  12 

goods  sold);  Pomeroyw.  Ainsworth,  22  Ala.  54;  Hunt  v.  Hall,  37  Ala.  702; 
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of  bonds  or  coupons."  Where  a  bill,  note,  or  other  contract 
does  not  expressly  name  a  place  of  payment  it  is  ordinarily  to 
be  regarded  as  payable  where  made,  and  the  interest  is  there- 
fore regulated  by  the  law  of  the  place  of  making;  ^*  and  it  is 


Cubbedge  v.  Napier,  62  Ala.  518; 
Hayes  v.  Southern  H.  B.  &  L.  Ass'n., 
124  Ala.  663,  26  So.  527. 

Arkansas:  Clark  v.  Taylor,  69  Ark. 
612,  65  S.  W.  110,  86  Am.  St.  Rep. 
215. 

Indiana:  Lefler  v.  Dermotte,  18  Ind. 
246. 

Iowa:  Butters  v.  Olds,  11  la.  1. 

Kentucky:  Holley  v.  HoUey,  Litt. 
Sel.  Cas.  505,  12  Am.  Dec.  342. 

Louisiana:  Bapice  v.  Smith,  13  La. 
91,  33  Am.  Dec.  555;  Bent  v.  Lauve,  3 
La.  Ann.  88;  BaUister  v.  Hamilton,  3 
La.  Ann.  401;  Hawley  v.  Sloo,  12  La. 
Ann.  815. 

Mississippi:  Chambliss  v.  Robertson, 
23  Miss.  302. 

New  Jersey:  Healy  v.  Gorman,  15 
N.  J.  L.  328. 

New  York:  Foden  v.  Sharp,  4  Johns. 
183;  Scofield  v.  Day,  20  Johns.  102,  11 
Am.  Dec.  249;  U.  S.  Bank  v.  Chapin, 
9  Wend.  471;  Simpson  v.  Hefter,  42 
Misc.  482,  87  N.  Y.  Supp.  243. 

North  Carolina:  Roberts  v.  McNeely, 
52  N.  C.  506,  78  Am.  Dec.  261. 

Pennsylvania:  Mullen  v.  Morris,  2 
Pa.  85;  Wood  v.  Kelso,  27  Pa.  241; 
Mills  V.  Wilson,  88  Pa.  118. 

South  Carolina:  Bain  v.  Ackworth, 
1  Mill,  107;  McCandlish  v.  Cruger,  2 
Bay,  377. 

Tennessee:  Frierson  v.  Galbraith,  12 
Lea,  129;  Cooper  v.  Sandford,  4  Yerg. 
452. 

Texas:  Wheeler  v.  Pope,  5  Tex.  262; 
Andrews  v.  Hoxey,  5  Tex.  171;  Sum- 
mers V.  Mills,  21  Tex.  77. 

Vermont:  Peck  v.  Mayo,  14  Vt.  33, 
39  Am.  Dec.  205;  Austin  v.  Imus,  23 
Vt.  286. 

England:  Gibbs  v.  Fremont,  9  Ex. 
25;  Champant  v.  Ranelagh,  Prec.  Ch. 
128;  Robinson  v.  Bland,  2  Burr.  1077; 


Cooper  t).  Waldegrave,  2  Beav.  282, 
17  Eng.  Ch.  282. 

"  United  States:  Scotland  County 
V.  Hill,  132  U.  S.  107,  10  Sup.  Ct.  26, 
33  L.  ed.  261;  Coghlan  v.  South  Caro- 
lina R.  R.,  142  U.  S.  101,  12  Sup.  Ct. 
150,  35  L.  ed.  951;  Columbus  S.  &  H. 
R.  R.  Appeals,  48  Fed.  275,  48  C.  C. 
A.  275  (but  see  Fauntleroy  v.  Han- 
nibal, 5  Dill.  219). 

Indiana:  Gray  v.  State,  72  Ind.  567. 

But  on  the  bonds  of  a  state,  which 
is  liable  for  interest  only  by  its  own 
consent  {ante,  §  338),  no  interest  is 
allowed  except  it  is  given  by  the  laws 
of  the  state  in  question,  no  matter 
where  the  bonds  are  for  convenience 
made  payable.  U.  S.  o.  N.  Carolina, 
136  U.  S.  211,  34  L.  ed.  336,  10  Sup. 
Ct.  920. 

"  Bilh  and  notes: 

United  States:  Courtois  v.  Carpentier, 
6  Fed.  Cas.  No.  3,  286,  1  Wash.  376, 
494;  Cowqua  v.  Lauderbrun,  6  Fed. 
Cas.  No.  3,299,  1  Wash.  521. 

Kentucky:  Templeton  v.  Sharp,  9 
S.  W.  507,  696,  10  Ky.  L.  Rep.  499. 

Louisiana:  Hawley  v.  Sloo,  12  La. 
Ann.  815. 

New  York:  Foden  v.  Sharp,  4  Johns. 
183. 

Pennsylvania:  Clark  v.  Searight,  135 
Pa.  173,  19  Atl.  941,  20  Am.  St.  Rep. 
868. 

Bonds: 

Pennsylvania:  Irvine  v.  Barrett,  2 
Grant,  73. 

Rhode  Island:  Kavanaugh  v.  Day,  10 
R.  I.  393,  14  Am.  Rep.  691. 

England:  Connor  v.  Bellamont,  2 
Atk.  382. 

Contracts  for  payment  of  money: 

United  States:  Wittkowski  v.  Harris, 
64  Fed.  712  (account);  Evans  v.  White, 
Hempst.  296. 
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sometimes  said  generally  that  interest  is  regulated  by  the  law 
of  the  place  where  the  obligation  is  made."  In  accordance 
with  these  principles,  a  consignor  is  entitled  to  interest  accord- 
ing to  the  law  of  the  place  to  which  the  goods  were  consigned 
for  sale.^"  Where  the  plaintiff  performed  services  at  Val- 
paraiso, the  defendant  hved  in  Boston,  and  the  action  was 
brought  in  New  York,  interest  has  been  allowed  from  the 
commencement  of  the  suit  at  the  rate  of  the  lex  fori,  the  court 
saying,  "especially  as  no  rate  is  fixed  by  the  contract,  and  no 
place  designated  for  its  performance."  ^^ 

Where  property  is  converted  or  destroyed  by  a  tort,  it  has 
been  held  that  interest  on  the  value  should  be  allowed  at  the 
rate  of  the  place  where  the  cause  of  action  accrued;  ^^  and  the 
same  is  true  in  actions  for  the  death  of  a  human  being.  ^' 

In  Massachusetts,  however,  a  different  view  is  taken,  and 
it  is  held  that  the  rate  of  interest  is  regulated  by  the  law  of 
the  forum.  ^* 


Colorado:  Beckwith  v.  Talbot,  2 
Colo.  639  (price  of  goods  sold). 

Maryland:  Costigan  v.  Sewall,  6  Gill, 
232  (debt). 

New  York:  Stewart  v.  Ellice,  2 
Paige,  604  (debt). 

Souih  Carolina:  Quince  v.  Callender, 
1  Desaus.  160  (marriage  settlement). 

"  United  States:  Slacum  v.  Pomery, 
6  Cranch,  221,  3  L.  ed.  206;  Courtois 
V.  Carpentier,  1  Wash.  C.  C.  376;  Jaf- 
fray  v.  Dennis,  13  Fed.  Cas.  No.  7,  171. 

Alabama:  Evans  v.  Clark,  1  Port. 
388. 

Kentucky:  Russell  v.  Shepherd,  Har- 
din, 44;  Cocke  v.  Conigmaker,  1  A.  K. 
Marsh.  254;  Ingraham  v.  Arnold,  1  J. 
J.  Marsh.  406;  Pawling  v.  Sartain,  4 
J.  J.  Marsh.  238. 

Louisiana:  Nalle  f .  Ventress,  19  La. 
Ann.  373. 

Maine:  Stickney  v.  Jordan,  58  Me. 
106,  4  Am.  Rep.  251. 

New  Jersey:  Hoppins  v.  Miller,  17 
N.  J.  L.  185. 

North  'Carolina:  Davis  v.  Coleman, 
33  N.  C.  303. 


Pennsylvania:  Mullen  v.  Morris,  2 
Pa.  85. 

South  Carolina:  Winthrop  v.  Pepoon, 
1  Bay,  468;  Gaillard  v.  Ball,  1  N.  & 
McC.  67. 

Texas:  Cooke  v.  Crawford,  1  Tex.  9, 
46  Am.  Dec.  93;  Burton  v.  Anderson, 
1  Tex.  93;  Able  v.  McMurray,  10  Tex. 
350;  Ingram  v.  Drinkard,  14  Tex.  351; 
Bailey  v.  Heald,  17  Tex.  102;  Pauska 
V.  Daus,  31  Tex.  67. 

Vermont:  Porter  v.  Munger,  22  Vt. 
191. 

2"  Fanning  v.  Consequa,  17  Johns. 
511,  8  Am.  Dec.  442. 

"  Goddard  v.  Foster,  17  Wall.  123, 
21  L.  ed.  589. 

22  Louisiana:  Holmes  v.  Barclay,  4 
La.  Ann.  64. 

England:  Ekins  v.  East  India  Co.,  1 
P.  Wms.  395. 

"Kiefer  v.  Grand  Trunk  Ry.,  12 
App.  Div.  28,  42  N.  Y.  Supp.  171,  26 
N.  Y.  Civ.  Proc.  147;  Frounfelker  v. 
Delaware,  L.  &  W.  R.  R.,  73  App.  Div. 
350,  76  N.  Y.  Supp.  745. 

"  Grimshaw  v.  Bender,  6  Mass.  157; 
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§  1378.  Interest  on  judgments. 

A  foreign  judgment,  by  the  prevailing  view,  bears  interest 
according  to  the  law  of  the  place  where  it  was  rendered;  ^^  and 
this  is  in  accordance  with  the  general  principles  already  dis- 
cussed. So  in  Virginia,  in  an  action  on  a  foreign  judgment, 
after  the  defendant's  demurrer  overruled,  the  court  awarded 
a  writ  of  inquiry  to  assess  damages;  which  would  be  necessary 
only  if  interest  were  to  be  awarded  at  the  foreign  rate.^"  And 
in  California  it  has  been  held  that  in  the  absence  of  evidence  a 
foreign  judgment  wiU  be  presumed  not  to  bear  interest."  In 
a  few  jurisdictions,  however,  it  has  been  held  that  on  a  foreign 
judgment  interest  is  recoverable  at  the  rate  of  the  forum, 
though  it  does  not  appear  whether  the  judgment  bore  interest 
by  the  law  of  the  country  where  it  was  rendered.  ^^ 

It  has  been  intimated  that  the  foreign  law  as  to  interest 
must  be  carried  out  in  order  to  give  "full  effect  and  credit"  to 
the  judgment  of  another  State. ^'  But  in  Massachusetts,  with 
more  reason,  it  has  been  held  that  the  rate  of  interest  is  not 
part  of  the  judgment,  and  no  effect  need  constitutionally  be 


Ayer  v.  Tilden,  15  Gray,  178,  77  Am. 
Dec.  355;  Ives  v.  Farmers'  Bank,  2 
Allen,  236.  (See  French  v.  French,  126 
Mass.  360.) 

In  Indiana,  Kopelke  v.  Kopeike,  112 
Ind.  435,  13  N.  E.  695,  it  was  held  that 
where  a  promissory  note  is  not  payable 
in  any  particular  place,  the  rate  of 
interest  is  governed  by  the  law  of  the 
forum. 

''  United  States:  Whitman  v.  Citizens' 
Bank,  110  Fed.  503,  49  C.  C.  A.  122. 

Alabama:  Hunt  v.  Mayfield,  2  Stew. 
124;  Murray  v.  Cone,  8  Port.  250;  Har- 
rison V.  Harrison,  20  Ala.  629,  56  Am. 
Dec.  227. 

California:  Thompson  v.  Monrow,  2 
Cal.  99,  56  Am.  Dec.  318;  Stewart  v. 
Spaulding,  72  Cal.  264,  13  Pac.  661. 

Michigan:  Schroeder  v.  Boyce,  127 
Mich.  33,  86  N.  W.  387. 

Ohio:  Neil  v.  Bank,  50  Oh.  St.  193,  33 
N.  E.  720. 

Pennsylvania:  Ralph  v.  Brown,  3  W. 
&  S.  395. 


South  Carolina:  Lambkin  v.  Nance, 

2  Brev.  99. 

2=  Clarke  v.  Day,  2  Leigh,  172. 

"  Cavender  v.  Guild,  4  Cal.  250.  It 
will  be  noted  that  interest  in  California 
is  allowed  on  judgments  only  by 
statute,  not  by  the  common  law. 

^  Illinois:  Prince  v.  Lamb,  Breese, 
378. 

Massachusetts:  Parker  v.  Thompson, 

3  Pick.  429;  Barringer  v.  King,  5  Gray, 
9;  Hopkins  v.  Shepard,  129  Mass.  600. 

Missouri:  Shickle  v.  Watts,  94  Mo. 
410,  7  S.  W.  274. 

New  York:  Wells,  Fargo  &  Co.  v. 
Davis,  105  N.  Y.  670,  12  N.  E.  42. 

South  Carolina:  Nelson  v.  Felder,  7 
Rich.  Eq.  395. 

Washington:  Olson  v.  Veazie,  9  Wash. 
481,  37  Pac.  677,  43  Am.  St.  Rep.  855. 

^'  United  States:  Whitman  v.  Citizens' 
Bank,  110  Fed.  503. 

Pennsylvania:  Schell  i'.  Stetson,  12 
Phila.  187. 
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given  to  it;  even  when  the  judgment  by  its  terms  bears  inter- 
est, this  is  not  an  integral  part  of  the  judgment,  and  interest  is 
allowed  at  the  domestic  rate.'" 

§  1379.  Presumption  as  to  legal  rate  of  interest. 

In  most  jurisdictions  it  is  said  that  if  the  foreign  rate  is  not 
proved  it  will  be  presimied  to  be  the  same  as  the  domestic  rate." 
It  is  sometimes  said,  however,  that  where  interest  is  to  be 
recovered  at  a  foreign  rate,  and  no  evidence  is  offered  of  such  a 
rate,  there  can  be  no  recovery  of  interest.'^ 

§  1380.  Exemplary  damages. 

Whether  exemplary  damages  shall  be  allowed  or  not  de- 
pends upon  the  law  of  the  place  where  the  cause  of  action 
arose.'*  But  it  would  seem  that  if  such  damages  are  not  al- 
lowed by  the  law  of  the  forum  they  cannot  be  recovered  there. 
The  damages  would  be  regarded,  at  least  by  the  court  of  the 
forum,  as  punitive,  and  therefore  not  to  be  enforced  in  a  foreign 
court.  In  Higgins  v.  Central  New  England  &  Western  Rail- 
road '*  it  is  assumed  that  exemplary  damages,  though  allowed 
in  the  State  where  the  tort  was  committed,  cannot  be  recov- 
ered in  Massachusetts,  where  such  damages  are  not  allowed. 
In  an  action  for  personal  injury  suffered  in  Mexico,  but  tried  in 
Texas,  it  appeared  that  by  Mexican  law,  the  court  could 
award  an  indemnity  at  its  discretion,  considering  the  social 
position  of  the  party  injured,  etc.  This  was  objected  to  as 
contrary  to  natural  justice  and  the  policy  of  our  law,  but  the 

"  Clark  V.  Child,  136  Mass.  344.  472,  59  N.  W.  838;  Hallam  v.  Telleren, 

"  Illinois:  Warren  v.  McCarty,  25  65  Neb.  255,  75  N.  W.  560. 

111.  95;  Deem  v.  Crume,  46  111.  69;  Hall  New  Hampshire:  Lougee  v.  Wash- 

V.  Kimball,  58  111.  58.  burn,  16  N.  H.  134. 

Kentucky:  Thomas  v.   Beckman,   1  Texas:  Pauska  v.  Daus,  31  Tex.  67. 

B.  Mon.  29;  Reynolds  v.  Powers,  96  Vermont:  Porter  v.  Hunger,  22  Vt. 

Ky.  481,  29  S.  W.  299,  17  Ky.  L.  Rep.  191. 

1059.  "  Kermott  v.  Ayer,  11  Mich.  181. 

Minnesota:  Desnoyer  v.  McDonald,  "  Kentucky:  Louisville  &  N.  R.  R. 

4  Minn.  515.  v.  Smith,  135  Ky.  462,  122  S.  W.  806; 

Missouri:  Crone  v.  Dawson,  19  Mo.  Louisville  &  N.  R.  R.  v.  Lynch,  126  S. 

App.  214.  W.  362,  137  Ky.  696. 

Nebraska:  Fitzgerald  v.  Rtzgerald  &  Mississippi:  Pullman  P.  C.  Co.  v. 

Mallory  Construction  Co.,  41  Neb.  374,  Lawrence,  74  Miss.  782,  22  So.  53. 

"  155  Mass.  176,  29  N.  E.  634. 
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question  did  not  really  arise  as  the  plaintiff  only  claimed 
compensation.'^ 

§  1381.  Liquidated  damages. 

The  allowance  of  stipulated  damages  involves  a  question  of 
pubUc  policy,  which,  as  always,  is  for  the  law  of  the  forum. 
Thus  an  agreement  in  a  promissory  note  for  the  recovery  of  a 
certain  amount  as  attorney's  fee,  for  costs  of  collection,  is  an 
agreement  for  liquidated  damages.  If  such  damages  are  not 
allowed,  it  is  because  the  collection  of  them  is  regarded  as  the 
exaction  of  a  penalty  contrary  to  public  policy;  and  the  public 
policy  enforced  by  a  court  is  that  of  the  forum.  If,  therefore, 
by  the  law  of  the  forum  the  recovery  of  such  stipulated  dam- 
ages is  not  permitted,  it  will  be  refused  upon  a  foreign  claim 
as  well  as  upon  a  domestic  one.'* 

§  1382.  Medium  of  pajmient. 

The  question,  in  what  currency  an  obligation  must  be  paid, 
also  depends  upon  the  law  of  the  place  of  payment.'''  So 
where  an  invoice  of  goods  was  shipped  from  England  to  New 
York  and  there  sold,  the  balance  was  payable  in  United  States 
legal  tender,  and  not  in  gold,  the  currency  of  England.'^ 

§  1383.  Matters  of  procedure. 

On  all  matters  of  procedure  in  the  matter  of  damages  the 
law  of  the  forum  governs.  So  on  the  question  of  the  method 
of  reducing  expected  future  damages  to  a  present  cash  amount, 
the  method  of  the  forum  will  be  adopted.'^  And  so  costs  are 
to  be  allowed  in  accordance  with  the  practice  of  the  forum.^" 
The  administration  among  claimants  of  a  fund  in  court  is  a 
matter  of  procedure,  not  of  right,  since  all  the  claimants  have 
a  right,  and  the  question  at  issue  is  how  to  satisfy  the  claims, 

56  Evey  V.  Mexican  Cent.  Ry.,  81  Michigan:  Comstock  v.   Smith,   20 

Fed.  294,  26  C.  C.  A.  407,  52  U.  S.  Mich.  338. 

App.  118,  141,  38  L.  R.  A.  387.  =»  Benners  v.  Clemens,  58  Pa.  24. 

'^  Nebraska:  Security  Co.  v.  Eyer,  36  "  Georgia  F.  &  A.  Ry.  v.  Sasser,  4 

Neb.  507,  64  N.  W.  838.  Ga.  App.  276,  61  S.  E.  505. 

Oregon:  Commercial  Nat.   Bank  v.  *>  Higgins  v.  Central  N.  E.  &  W.  R. 

Davidson,  18  Ore.  57,  22  Pac.  517.  R.,    155    Mass.    176,    29    N.    E.    534 

"  California:    Grunwald   v.   Freese,  (semhle).    So  of  expenses  of  distribu- 

34  Pac.  73,  tion;  In  re  Adlum's  Estate,  22  Pa.  514, 


§  1383  MATTERS   OF   PROCEDURE  2767 

SO  far  as  is  possible,  out  of  the  fund — a  matter  of  procedure. 
So  the  allowance  of  preferences  in  the  administration  of  a  fund 
is  for  the  law  of  the  forum.^^  For  this  reason  the  allowance  of 
general  average  is  adjusted  according  to  the  law  of  the  forum;  ^^ 
for  this  is  not  a  question  of  the  nature  of  rights,  but  of  the 
method  by  which  existing  rights  shall  be  satisfied  out  of  a  fund 
in  court,  which  is  not  a  matter  of  right  but  of  remedy. 

*i  United  States:  Smith  v.  Bank,  5  "  Massachusetts:  Loring  v.  Neptune 

Pet.  518,  8  L.  ed.  212.  Ins.  Co.,  20  Pick.  548. 

England:  Pardo  v.  Bingham,  L.  R.  England:  Simonds  v.  White,  2  B.  & 

6  Eq.  485;  In  re  Kloebe,  28  Ch.  D.  175.  C.  805. 
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ABANDONED  cutting,  appropriation  of,  1150. 
ABANDONMENT  for  constructive  total  loss,  709,  711. 
not  allowed  in  fire  insurance,  720. 
of  contract,  rescission  involves,  655o. 

recovery  after,  658  et  seq. 
of  lease  by  tenant,  999/. 

of  premises,  mesne  profits  not  recoverable  after,  913. 
of  property  taken,  effect  of,  on  claim  for  compensation,  1160. 
ABATEMENT  of  nuisance,  action  for,  91,  924,  946,  1151. 
recovery  for  expense  of,  948. 
of  purchase  price  of  land  on  partial  failure  of  title,  1021. 
damages  upon  plea  in,  1273. 
ABDUCTION  of  child,  d.  for,  449,  469. 
ABILITY  to  earn,  may  be  shown  in  action  for  death,  580o. 

compensation  for  loss  of,  by  injury  to  passenger,  860. 
to  labor,  of  deceased,  in  actions  for  death,  574a. 
ABNEGATED  OPTION,  281,  424a. 
ABORTION,  d.  for  seduction,  whether  aggravated  by,  475. 
ABSTRACT  OF  TITLE,  value  of,  261. 
ABUSE  OP  PROCESS,  564. 

ABUTMENT  FOR  BRIDGE,  value  of  land  as,  1171e. 
ABUTTER,  whether  liable  for  interest  on  street  assessment,  332. 
damages  to,  1120. 

not  owning  fee  of  street,  what  is  new  burden  on,  1152a. 
ABUTTING  STREET,  elevated  railway  on,  1117. 

damages  for  cutting  down,  1123. 
ACCEPT,  failure  to.    See  Non- Acceptance. 

d.  for  failure  to,  700,  706,  707. 
ACCEPTANCE  of  street,  1112a,  n. 

of  goods  from  carrier,  reduction  of  d.  by,  848. 
not  waiver  of  d.  for  delay  in  delivery,  743. 
during  transportation,  841. 
of  converted  property,  494. 
of  partial  performance  of  contract,  d.  on,  636. 
of  work  not  according  to  contract,  656,  659. 
ACCEPTOR,  UabiUty  of,  to  drawer  or  indorser,  700. 
to  costs,  705. 
recovery  of  costs  by,  705. 
ACCESS,  cutting  off,  1116  n.,  1120,  1123  n. 
damage  to,  1095,  1149  n.,  1165o,  n. 
destruction  of,  1115. 
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ACCESS— Continued. 

difficulties  of,  1163,  1164. 

impairment  of,  1117,  1164,  1165a,  11656. 
by  excavations  in  street,  1123. 
by  elevation  of  roadway,  1123. 
by  viaduct,  1121. 

interruption  of,  1123,  1160a. 

interruption  of  easement  of,  217,  1116,  1165a. 

obstruction  of,  1095,  1122. 

temporary  interference  with,  1117  n. 

from  highway  to  land,  35  n. 

to  ferry,  1096. 

to  harbor,  1093. 

to  public  house,  1092. 

to  public  road,  1095. 

to  pubhc  thoroughfares,  1093,  1095. 

to  road  on  plan,  1096. 

to  river,  182,  1093. 

to  sewer,  1093. 

of  light  and  air,  obstructing  of,  1092. 
ACCESSION,  effect  of,  in  action  of  replevin,  534. 
in  action  of  trover,  499-504. 
in  action  for  trespass  to  real  estate,  934. 
ACCIDENT,  no  exemplary  d.  for,  363. 

collision  by  inevitable,  587. 

division  of  loss  in  case  of  inevitable,  587. 

no  recovery  for  increased  liability  to,  where  railroad  crossing  is  laid  out 
over  railroad,  1152a. 
ACCIDENT  INSURANCE,  731.    See  Insubance. 
ACCIDENTAL  FIRES,  danger  from,  1163. 
ACCIDENTAL  INJURY  gives  no  grovmd  for  exemplary  d.,  363. 
ACCOMMODATION  PAPER,  recovery  on,  702. 

recovery  of  litigation  expenses  by  maker  of,  803. 
ACCOMMODATION  PARTY,  liability  of,  704. 

recovery  of  costs  by,  705,  803. 
ACCOMMODATIONS,  d.  for  failure  of  carrier  to  furnish,  865a. 
ACCORD  AND  SATISFACTION,  acceptance  of  money  may  be,  650. 
ACCOUNT,  object  of  action  of,  4. 

value  of,  258,  261. 

wrongful  attachment  of  books  of,  565. 

receipted,  value  of,  261. 

running,  recovery  on,  85,  85a. 

taking  by  equity  of,  1256?. 

of  profits  of  infringement,  1242. 

interest  on,  simple,  310. 

on  balance  of  mutual,  311. 
on  partnership,  310a. 
on  stated,  310,  311. 
on  mutual,  311. 

of  stock  brokers,  interest  on  by  custom,  311. 
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ACCOUNT— Continued. 

between  mortgagor  and  mortgagee,  interest  on,  344. 

compound  interest  on,  by  custom,  344. 

of  officer,  recovery  on  bond  for  failure  to  render,  693/. 
whether  approval  of  releases  sureties,  692/. 
effect  of  rendering,  on  recovery  on  bpQd,  692e. 

of  guardian,  no  responsibiUty  on  bpnd  until  ordered  tp  fender,  692k. 
d.  oa  bond  tar  failure  to  render,  692b. 

of  executor  or  admimstrator,_d.  for  failure  to  settlei  IQlB, 
recovery  on  bopd  for  failiure  to  render,  &92j. 
ACCOUNTS,  distinct,  85a. 
ACCRETION,  rules  of  recovery  for,  499,  504. 
ACCRUAL,  of  damages,  by  actual  grading,  1151 » -36. 
ACCUMULATIONS,  expected  to  be  made  by  deceased,  574 
ACKNOWLEDGMENT,  Uabihty  of  notary  pubU?  for  taMpg  W  fcffged  deed, 

692ff. 
ACQUIESCENCE,  a  bar  under  civil  d.  statutes,  1252. 

consent  by,  1177. 
ACQUISITION  of  easement,  1116,  1149. 

of  property  held  by  water  company,  H7ld- 

of  use  of  track,  1150. 
ACT,  continuing,  88. 

d.  from,  made  lawful  by  statute,  1089. 

outside  charter  powers,  1110. 

physical,  court  may  require  pejrformance  of,  1309. 

taking  farm  under  flovage,  11716. 

unauthorized,  IIU). 

wrongful,  outside  statute  of  eminent  domain,  1100. 

not  actionable  at  common  law,  liafejlity  for  Jinder  stftute?  of  eminent 
domain,  1121. 

civil  damage.   See  Civil  I}a>ia(3£  Act. 
ACT  OF  GOD,  performance  erf  contract  prevented  by,  655c. 

rescission  of  contract  because  of,  65Se. 

recovery  on  injunction  bond  for  logs  caused  by,  6856. 

destruction  of  property  by,  during  replevin  proceedings,  691. 
ACTION,  amicable,  no  vindictive  d.  in,  383, 

barred  by  recoupment,  1073. 

not  by  failure  to  recoup,  1073. 

bringing  of,  constitutes  demand  for  payment,  302a. 

cause  of  cannot  be  split,  836. 

contract  of  indemnity  agaiast,  795. 

d.  for  neglect  to  defend,  831. 

d.  in  original,  how  far  recoverable  on  iniupctio4  bond,  685. 

d.  not  contrflllpd  by  form  of,  810. 

doctrine  of  recoupment  founded  on  ^.voidanee  of  circuity  of,  1040. 

form  of,  does  not  affect  d.,  30,  810. 

whether  important  in  recovery  of  d.  iqr  mental  suffering,  894a. 

for  conversion,  492. 

for  injury  to  passenger,  859. 

by  sender  of  telegram,  877. 
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ACTION— Continued. 

by  receiver  of  telegram,  878. 

immaterial  in  case  of  recoupment,  1044. 

loss  after  bringing  of,  86a. 

measure  of  d.  independent  of  form  of,  429. 

new,  for  renewed  injury,  88. 

only  one  for  one  injury,  84. 

not  so  clearly  indivisible  as  not  to  be  split  by  agreement,  856,  n. 

possessory,  691a. 

recoupment  confined  to  subject  matter  of,  1042. 

possibility  of  d.,  whether  authorizing,  100. 

right  of  is  personal,  1095. 

for  trespass  to  lands,  931. 

single,  joinder  of  similar  causes  in,  84o. 

subsequent,  1149  n. 

unauthorized,  839. 

vexatious,  232. 

against  carriers,  840. 

between  principal  and  agent,  810. 

by  subsequent  purchaser,  1175. 

for  conversion,  492. 

for  breach  of  promise  of  marriage  resembles  that  for  tort,  637. 

for  negUgence,  1166. 

for  trespass  to  lands,  923,  931. 

for  use  and  occupation  of  land,  9996. 

on  injunction  bond,  by  whom  brought,  685. 

conversion  of,  into  condemnation  proceedings  in  Minnesota,  1151. 
ACTIONS,  successive,  88. 

on  covenant  against  incumbrances,  968. 
ACTOR,  injury  to,  180,  180  n. 

notice  to  carrier  that  one  has  engagement  as,  161. 

liquidated  d.  to  secure  performance  of  contract  by,  398,  399. 
ACTUAL  DAMAGE  need  not  be  alleged  or  proved,  426. 
ACTUAL  INJURY,  relief  for  at  common  law,  96a. 
ACTUAL  LOSS  must  be  sustained  to  create  a  claim  for  d.,  32. 
not  necessary  for  nominal  d.,  98. 

recoverable  under  penalty  of  bond,  675d. 

in  action  on  statutory  bond,  680. 

on  fire  policy,  720. 

on  contract  of  indenmity,  794. 

d.  limited  to,  on  contract  of  indemnity,  801. 

against  agent,  813. 

for  carriers'  delay,  854. 

in  ejectment,  when  title  expires  pending  action,  901. 

for  trespass  to  lands,  923. 

for  breach  of  real  covenants,  953. 

on  covenant  of  warranty,  956. 
ACTUAL  VALUE  includes  potential,  1085. 

for  residential  purposes,  1171e. 
ADAPTABILITY  of  land  for  railroad  terminal,  11716. 
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ADAPTABILITY— Contmued. 

for  residence  purposes,  11716. 

for  truck  gardening,  11716. 
ADAPTING  property  to  changed  conditions,  recovery  of  cost  of,  1164. 
AD  DAMNUM,  when  damages  may  be  recovered  beyond,  1258. 
ADDITIONAL  bond,  liability  on,  692c. 

burden,  1109,  1123,  1152o. 

fencing,  1167. 

servitude  on  highway,  1120. 
of  telephone  Une,  11496. 

value  due  to  connections,  1173. 
ADDITIONS  to  work  called  for  by  contract,  compensation  for,  655. 

to  construction,  necessary,  1152. 
ADJACENT  LAND,  benefits  from,  1162. 

damage  to,  1112a,  n. 

injuries  to,  1115. 

throwing  stones  on,  1111. 

unreasonable  use  of,  1149a. 
ADJOINING  LAND,  benefit  from  improvement  on,  1162. 
ADJUSTMENT  OF  LOSS  by  experts  in  case  of  concurrent  insurance,  725. 
ADMINISTRATOR,  gets  action  for  injury  to  land  before  death  of  testator,  836. 

whether  chargeable  with  interest,  3116. 

not  hable  in  exemplary  d.,  362. 

d.  on  bond  of,  692j. 

for  failure  to  file  inventory,  692j. 

resale  by,  755. 

omission  of,  to  settle  accounts,  1106. 
ADMIRALTY,  nominal  d.  in,  108  n.,  599a. 

expenses  of  litigation  in,  235. 

interest  in,  324,  597o. 

award  of  damages  in,  bears  interest,  334. 

exemplary  d.  in,  352,  5996. 

rules  of  d.  adopted  in,  686. 

measure  of  d.  for  torts  in,  586  et  seq. 

measure  of  d.  for  collision  in,  587-598. 

apportionment  of  loss  in,  587,  599. 

consequential  d.  in,  589. 

uncertain  loss  in,  589. 

limitation  of  liability  in,  590. 

reduction  of  damages  in,  591. 

partial  loss  in,  592. 

earnings  of  the  vessel,  593. 

total  loss  in,  594. 

value  of  the  vessel,  595. 

damage  to  cargo  in,  596. 

negligent  injury  to  cargo,  696o. 

the  Barter  Act,  how  affecting  d.  in,  596a. 

costs  in,  597. 

stipulations  in,  598. 

d.  for  personal  injury  in,  599. 
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ADMIRALTY— Continued. 

contributory  negligence  in,  599. 

salvage  in,  599c. 

rule  in,  as  to  value  of  e»rgo,  845  n. 

d.  in,  for  delay  in  transportation  of  goods,  855. 

d.  in,  for  failure  to  furnish  accommodations,  SGSa. 
ADMISSIBILITY  OF  EVIDENCE,  11656,  1179.    See  Evidence. 
ADOPTION  or  acceptance  of  street,  1112a,  n. 
ADULT,  son  or  daughter,  d,  for  death  of,  576. 

recovery  by,  for  death  of  parent,  577. 
ADVANCE,  payment  in,  for  chattels,  507,  608,  514,  744,  746,  749. 

for  land,  1014. 
ADVANCEMENT,  whether  interest  on,  301c,  304. 
ADVANCES,  interest  on,  304. 

by  agent,  311e. 

by  executor,  3115. 

by  guardian,  Slid. 

recoupment  of  amount  of,  1069. 
ADVANTAGE,  from  continuance  of  life  of  child,  must  be  reasonably  proved,  576. 

from  cofttinuance  of  life  to  next  of  kin,  must  be  shown,  579. 

of  marriage,  compensation  for,  638. 
ADVERSE  claim,  reduction  of  d.  by,  1030. 
ADVERTISE;  contract  to  provide  space  to,  618  n. 

contract  right  to,  in  theatre,  1097. 
ADVERTISEMENT,  contract  to  supply,  608. 

failure  to  insert,  183,  618  n. 
ADVERTISING,  recovery  of  expense  of,  167. 

contract  price  for,  payable  ojj  breach  of  contract,  612. 

d.  for  failure  to  take  or  furnish,  633/. 

auctioneer  entitled  to  reimbursement  for,  834. 

enjoined  sale,  recovery  of  money  paid  for,  &85h. 
ADVERTISING  PRIVILEGE,  sale  of,  633/. 
ADVICE,  of  minor,  recovery  for  loss  of,  in  action  for  death,  576. 

of  adult  son,  recovery  for  loss  of,  576. 

of  parent,  recovery  by  child  of  loss  of,  through  death,  577. 
ADVICE  OF  COUNSEL,  mitigates  exemplary  d.,  3836. 

mitigates  d.  for  malicious  prosecution,  460. 
ADVOWSON,  899,  900. 
MTHELBERTI  LEGES,  9. 
AFFECTED  INJURIOUSLY,  meaning  of,  1118. 
AFFECTING  access,  11656. 

injuriously  other  lands,  1102. 

land  not  taken,  1113. 

leasehold  interest,  1172. 

value  by  previous  entry,  1174. 
AFFECTION,  of  deceased  shown  in  action  for  death,  580a, 

of  wife,  recovery  for  lass  of,  in  action  for  criminiEil  conversatioa,  478. 
AFFECTIONS,  injury  to,  a  ground  for  d.,  47. 

d.  for  alienation  of,  48,  480a,  4806. 

d.  for  wounded,  in  action  for  seduction,  473. 
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AFFECTIONS— ConJinued. 

no  recovery  for  wounded,  ia  aetion  for  death,  673(J. 

compensation  for  injury  to,  on  breach  of  promise  of  marriiige,  638a. 

excessive  damages  for  alienation  of,  1338. 
AFTER-ACQUIRED  TITLE,  efturifig  to  benefit  of  grafltee,  977. 

d.  on  real  covenants  reduced  because  of,  978. 
AGE  of  deceased  to  be  considered  in  assessing  damages  for  de&th,  6740. 

of  plaintiff  considered  in  actions  for  death>  574a. 

of  vessel,  d.  for  false  representations  as  tO,  441. 
AGENCY,  contract  for  exclusive,  633. 

commission  contracts,  193a. 

d.  in  actions  involving,  oh.  xxxvii. 

I. — PkINCIPAL   AGAINSt  AqENT 

general  principles,  809. 

damages  not  controlled  by  form  of  action,  810. 
the  la*  flxe&  the  measure,  811. 
nominal  damaggs,  812. 
actual  loss  the  Criterion,  813. 
burden  of  proof,  814. 
avoidable  consequences,  815. 
proximate  cause,  816. 
agents  to  insure,  817. 

liable  only  if  insurer  wcfUld  have  been,  818. 
agents  of  insurer,  818o. 
agents  to  obtain  security,  8186. 
agents  to  deal  with  obligations,  819. 
agent  makes  the  debt  his  own,  820. 
agefits  to  sell  goods,  unauthorised  sale,  821. 
sale  below  price  fixed  by  principal,  822. 
sale  on  wrong  terms,  823. 
neglect  to  sell,  824. 

sale  at  a  greater  price  than  that  fixed,  824a. 
agents  to  purchase,  neglect  to  purchsise,  835. 
piu-chase  of  wrong  goods,  826. 
purchase  at  excessive  price,  827. 
agents  to  deal  in  stocks,  828. 
real  estate  agents,  829. 
negligence  of  directors  of  a  corporation,  830. 
attorneys,  831. 
title  companies,  831a. 
auctioneers,  832. 
customhouse  brokers,  832a. 
UabiUty  of  sub-agents  to  agents,  833. 
II. — Agent  against  PRiNCiPAii 

indemnity  for  loss  or  expense,  834. 

compensation  for  services,  834o. 

damages  for  failure  to  employ,  834&. 

damages  for  wrongful  discharge,  compensation  by  a  commission,  834c. 

compensation  by  percentage  of  an  amount  that  can  be  fixed,  834d. 

commissions  on  insurance  renewals,  834e. 
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AGENCY— Continued. 

commission  from  both  parties,  834/. 
discharge  of  an  attorney,  834g'. 
III. — Third  Party  against  Pretended  Agent 
hability  for  acting  without  authority,  835. 
loss  of  bargain,  836. 
expense  of  litigation,  837. 
incidental  expenses,  838. 
unauthorized  suits,  839. 
AGENT,  notice  to,  157. 

action  against  one  professing  to  be,  143  n. 

district,  208  n. 

breach  of  contract  to  make  plaintiff  sole,  222. 

recovery  of  expense  of  litigation  upon  misrepresentation  of  authority, 

236,  238. 
recovery  by,  of  expenses  of  Utigation  from  principal,  238. 
misrepresenting  authority,  liable  for  expenses  of  litigation,  238,  835,  837. 
liability  to  principal  for  expenses  of  litigation,  238. 
implied  warranty  of  authority  by,  239. 

recovery  against,  of  expense  of  suit  to  which  principal  has  been  sub- 
jected, 240. 
recovery  by,  of  interest  on  advances,  304. 
where  chargeable  with  interest,  305,  311a. 

on  money  received,  311e. 

on  d.  caused  by  tort,  316. 
liability  of  principal  in  exemplary  damages  for  act  of,  378. 
recovery  of  commission  paid  to,  in  admiralty,  589. 
breach  of  contract  to  give  exclusive  territory  for  sale  to,  607. 
d.  for  breach  of  contract  to  employ,  607  n. 
recovery  by,  on  policy  of  insurance,  725. 
principal  liable  for  negligence  of,  810. 
gratuitous,  812. 
makes  debt  his  own,  820. 
liability  of  sub-agent,  833. 
actions  against,  809. 
d.  not  controlled  by  form  of  action,  810. 
law  fixes  measure  of  d.  in  actions  against,  811. 
actual  loss  the  criterion,  813. 
nominal  d.  against,  812,  813,  822.         ^ 
burden  of  proof  in,  814. 
avoidable  consequences,  815. 
proximate  cause,  816. 
d.  against  a  matter  of  law,  817. 
action  against,  by  third  parties,  835-839. 
imauthorized,  d.  against,  835. 

for  loss  of  bargain,  836. 

for  incidental  expenses,  838. 

for  unauthorized  suits,  839. 
recoupment  by,  1041,  1066. 
to  care  for  real  estate,  829. 
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AG'ENT— Continued. 

to  collect  mercantile  instruments,  813,  819. 
to  deal  in  stocks,  828. 
to  defend  suit,  831. 
to  insure,  817. 

liable  only  if  insurer  would  have  been,  818. 
to  invest  money  in  mortgage,  830. 
to  keep  road  in  repair,  829. 
to  prosecute  claim,  814,  831. 
to  purchase,  825-827. 

neglect  to  purchase,  825. 

purchase  of  wrong  goods  by,  826. 

purchase  by,  at  excessive  price,  827. 
to  sell,  821  et  seq. 

unauthorized  sale  by,  821. 

pledge  by,  821. 

premature  sale  by,  821. 

sale  below  price  fixed,  822. 

sale  on  wrong  terms,  823. 

neglect  to  sell,  824. 
who  is,  attorney,  814,  831. 

auctioneer,  832. 

banker,  819. 

broker,  834. 

factor,  814,  833,  834. 

insurance  broker,  834. 
recovery  by,  of  compensation  measured  by  commission,  834c. 

by  percentage,  8d4d. 

payable  on  contingency,  670. 
by  conmiission  on  insurance  renewals,  834e. 
for  loss  of  commissions  on  renewals,  834e. 
right  of,  to  commission  from  both  parties,  834/. 
AGGRAVATION,  matters  in,  51,  52. 
of  non-pecuniary  d.,  51. 
of  d.  for  entry  on  land,  86o. 
of  prior  injury,  1216. 

exemplary  d.  for  circumstances  of,  363,  363a. 
of  exemplary  d.,  384a. 

by  wealth  of  defendant,  385. 
of  d.  for  tort,  430. 

not  allowed  where  d.  measured  by  value  of  property,  430. 
of  d.  for  libel  or  slander,  445-447. 

by  position  or  wealth  of  parties,  445. 

by  repetition,  446. 

by  plea  of  justification,  447. 
of  damages  for  false  imprisonment,  465. 
of  d.  for  seduction,  475. 

because  of  abortion,  475. 

because  of  promise  of  marriage,  475. 

by  position  or  wealth  of  parties,  475. 
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AGGRAVATION— Continued. 

of  d.  in  crinmial  conveligatioh,  479. 

of  d.  for  personal  injury,  489a. 

poverty  of  plaintiff  not  matter  of,  in  aotida  frtf  ))^:B&BiBl  iSjury,  490, 
490  n. 

of  d.  not  allowed  ifl  ictJons  of  cbiitl-actj  601. 

of  d.  in  action  for  breach  of  pi'siuise  of  EEiaM&^,  639. 
by  events  after  suit  brought,  640. 
by  plea  of  justification,  640a. 

of  d.  for  failure  to  carry  passenger,  862. 

of  d.  for  trespass  to  lands,  929. 

question  for  jury,  1318. 

how  far  controllable  bjr  ^oiiftj  1318. 
AGREEMENT.    See  Contract. 

liquidating  damages.    See  LiQirafrATBB  T3AiliA6M. 

continuing,  87,  89. 

to  withdraw  suit,  126c. 

not  to  practice  business,  182,  4G6;  40B)  418. 

to  enter  into  partnership,  193. 

of  tenant  to  make  repairs,  210. 

to  furnish  freight,  211. 

to  pay  in  specific  articles,  279. 

to  pay  compound  interest,  343. 

not  to  marry,  396. 

to  act  on  the  stage,  398,  399. 

recovery  on  unconscionable,  606c. 

td  loan  iflOtiey,  bfeafeh  of,  622. 

negative,  631a. 

rescission  of  contract  by,  655^. 

for  stipulated  amouiit  "Sf  fcouiiSel  f§6§,  698c. 

to  give  bill  or  note  id  Jjayment  fbl  gdbd§,  756. 

not  to  lease  preittlSgs  t&  coWpemtf  iSf  I'e^efe,  999. 

independent,  no  recoupment  in  ca6e  of,  1042. 

for  exclusive  territory,  damages  for  bre£lG»h  of,  1246a. 
AIR,  easement  of,  1165o. 

destruction  of,  1115. 
invasion  of,  1116. 
obstruction  of,  1121. 

pollution  of,  by  smoke,  95. 
ALABAMA,  law  of,  as  to  higher  intermediate  value,  5iS. 

rule  ill  fOr  reCovely  of  &.-,  for  iftelital  Suffering,  894d. 

constitutional  provisions  in,  for  taJarig  by  eminent  dolSiaiii,  1122. 
as  to  benefits,  1133; 
ALFRED,  rates,  in  laws  of,  11. 
ALIENATION  OF  AFFECTIONS,  special  dttmdgfe  in  acliohs  fe$r>  1271. 

excessive  damages  for,  13^8. 

of  wife,  480a. 

of  husband,  4806. 

recovery  for  loss  of  consortium,  48. 
ALLEGATION  of  damages,  form  of,  1257. 
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ALLEY,  closing  of,  1149  n. 

ALLOWANCE  of  d.  for  delay  i&  making  conveyance,  1021o. 
for  division  of  patronage,  1150. 
for  farm  crossingSi  1167. 

of  special  benefits,  1170. 
ALLUVIAL  DEPOSITS,  compenfeatioH  for  washing  away,  1120. 
ALTERATION  in  contradtj  Cdmpensation  for,  665. 

in  natural  grade  of  Street,  1123  n. 
ALTERNATIVE  CONTRACT,  281,  421  et  seq.,  635,  723. 

rule  of  least  beneficial  alternative,  421. 

election  in,  423. 

to  do  something  or  pay  money,  423. 

sum  to  be  paid  must  be  reasonable,  424. 

of  insurance,  723. 
AMERCIAMENT,  231. 

AMERICAN  LAW  as  to  eminent  domain,  how  different  from  English,  1106. 
AMERICAN  TABLES,  admissible  to  prove  duration  of  life,  1306. 
AMICABLE  SUIT,  no  exemplary  d.  in,  383. 
AMOUNT  of  d.  a  question  for  the  jury,  19. 

of  d.  must  be  proved  or  only  nominal  can  be  allowed,  lOf  a. 

reasonable  not  absolute  certainty  required  in  proof  of,  170o. 

of  exemplary  d.  in  discretion  of  jury;  388. 

of  d.  stipulated  by  the  parties,  389. 

of  goods  ordered,  d.  against  telegraph  company  for  error  in  transmitting, 
884. 

of  injury  in  eminent  dcmialn,  1163. 
ANCIENT  LIGHTS,  obstruction  of,  1096. 

damage  to,  1103. 
ANCILLARY  ADMINISTRATOR,  money  received  by,  whether  chargeable  on 

administrator's  bond,  692^. 
ANGLO-SAXON  procedure,  origin  of,  1315. 
ANGLO-SAXONS,  their  toeasure  of  d.,  7-11. 
ANIMALS,  liability  of  owners  for  joint  d.  by,  360. 

no  d.  for  mental  Btiffering  from  seeing  injury  done  to,  43^. 

d.  for  several  killed  at  same  time,  856. 

d.  for  breach  of  warranty  of,  125,  760,  761,  762,  765,  766,  769,  772. 

injuries  by,  125,  125o. 

liability  for  contagious  disease  communicated  byy  125j  769. 

injuries  by,  when  due  to  defect  in  fence,  125o. 

avoidable  consequences,  214. 

damages  enhajTced  by  atteHipt  to  cure,  226a. 

expense  of  cure,  226d. 

expense  of  keeping  until  recovery,  226(1. 

expense  of  testing)  226d. 

exemplary  d.  for  killing,  373o,  377o,  n. 

injury  to,  by  trespass  on  land,  435. 

d.  for  killing,  reduced  by  value  of  carcass,  435. 

recovery  for  loss  of  use  of,  in  action  of  replevin,  537. 

recovery  in  replevin  for  natural  increase  of,  539. 

dying  in  possession  of  receiptor,  567. 
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ANIMAIS— Continued. 

effect  of  death  of,  on  forthcoming  bond,  684. 

injury  to,  pending  injunction,  685fe,  n. 

death  of,  during  replevin  proceedings,  691. 

d.  for  selling  diseased,  697. 

d.  for-  delay  in  transportation  of,  854. 

compensation  for  shrinkage  in  weight  of,  854. 

compensation  for  loss  of,  by  nuisance,  948. 

evidence  of  value,  1296. 
ANKLE,  excessive  damages  for  breaking,  1348. 
ANNOYANCE,  whether  a  subject  for  compensation,  42,  46o. 

caused  by  delay,  d.  for,  42. 

for  being  kept  out  at  night,  42  n. 

amounting  to  fright  or  terror,  43a. 

caused  by  nuisance,  d.  for,  948. 

caused  by  flooding  cellar,  948. 

caused  by  noise,  1164. 

caused  by  smoke,  1164. 

of  keeping  cattle  out,  1164. 

to  business,  1165. 
ANNUITY,  interest  on  arrears  of,  345. 

hquidated  d.  for  failure  to  pay,  416. 

whether  value  of,  is  measure  of  d.  for  impairment  of  physical  capacity, 
485. 

principal  basis  of  recovery  for  death  of  child,  576. 

tables  as  evidence  of  probable  length  of  life,  636i. 
ANSWER,  whether  matters  in  mitigation  require,  1271o. 
ANTICIPATE  WRONG,  plaintiff  need  not,  224,  865. 
ANTICIPATORY  BREACH  of  contract,  636d. 
ANXIETY,  when  compensated,  47. 

amounting  to  fright  or  terror,  43o. 

for  safety  of  others  too  remote  for  recovery,  44. 
APPEAL,  interest  pending,  336. 

d.  on;  not  recoverable  on  attachment  bond,  682. 

from  injunction,  recovery  of  d.,  pending,  685. 

counsel  fees  on,  recoverable  on  appeal  bond,  685j. 

d.  on,  1286a. 
APPEAL  BOND,  688. 

recovery  of  d.  caused  by  appeal  on,  688a. 
APPEARANCE  of  property  as  left  by  taking,  11656. 
APPELLATE  COURT,  action  of,  on  excessive  d.,  1332. 
APPLES,  d.  for  delay  in  delivery  of,  164. 

d.  for  breach  of  warranty  of,  771. 

error  of  telegraph  company  in  transmitting  price  of,  885. 
APPLIANCES,  reconstructed,  1164. 

safety,  1165. 

character  of,  1166. 
APPLICATION,  d.  in  case  of  refusal  of,  59. 

of  payments  on  note,  6956. 

of  Thesiger's  rule  in  eminent  domain,  1121. 
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APPLICATION— Con«m«ed. 

of  English  rule  of  eminent  domain  in  Pennsylvania  criticised,  1122. 

of  land  taken  to  other  uses,  1152  n. 
APPORTIONMENT,  of  damages,  36a. 

of  loss,  no  wrong-doer  can  make,  431. 

not  allowed  between  wrong-doers  at  common  law,  586. 

in  admiralty,  586,  587,  599. 

between  insurance  companies,  725. 

on  several  policies,  726. 

on  bills  of  exchange,  1050  ra. 

of  rent,  999d. 
APPRAISAL,  contract  to  convey  land  on,  1020. 

of  lands,  Minnesota  statute  on,  1112a,  n. 

as  evidence  of  value,  1299. 
APPRAISERS,  breach  of  agreement  for  sale  at  price  fixed  by,  734. 

date  of  filing  award  of,  1151. 
APPREHENSION  of  future  suffering,  recovery  for,  in  action  for  personal  injury, 

484. 
APPRENTICE,  d.  for  enticing,  91. 

APPRENTICESHIP,  liquidated  d.  for  breach  of  agreement  of,  404. 
APPROACH  to  viaduct,  d.  for  building  of,  across  street,  1109  n. 
APPROPRIATION  of  private  property  for  public  use,  1077. 

of  property,  physical,  1115. 

of  abandoned  cutting,  1150. 

depriving  owner  of  title,  1151  n. 

of  quarry  land,  1166c. 

of  highway  for  railroad  purposes,  1173. 
APPROXIMATE  CAUSE  of  loss  by  fire,  723a. 
APPROXIMATE  EVIDENCE,  1310. 
APRIL  FOOL,  not  always  subject  for  action,  43^. 
APTITUDE,  of  person  injured  may  be  shown,  485a. 
ARBITRARY  assessment  of  d.  according  to  Roman  law,  24. 
modem  civil  law,  28. 

valuation  of  d.,  inherent  difficulties  sought  to  be  avoided  by,  391. 

rules  as  to  marine  insurance,  709,  715. 

sum,  fixed  as  damages,  1076. 
ARBITRATION,  contract  to  submit  to,  expenses  of  arbitration  recoverable,  240, 
607,  982. 

unreasonable  delay  of,  barring  interest,  340. 

penal  sum  treated  as  penalty,  on  bond  to  submit  to,  410. 

d.  for  breach  of  contract  to  submit  to,  607,  607  n.,  629. 

agreement  for,  in  policy  of  insurance,  722. 

d.  on  covenant  to  submit  value  of  improvements  to,  997. 
ARBITRATION  BOND,  687. 
ARBITRATOR,  interest  on  award  of,  335. 

bond  to  abide  award  of,  687. 

award  of  damages  by,  1281. 

cannot  increase  verdict,  1281. 
ARCHITECT,  injury  to,  180,  180  n. 

recovery  of  fee  by,  612  n.,  648. 
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ARCHITECT— Con^inwed. 

d.  against,  for  negligence,  648. 
ARKANSAS,  law  of,  as  to  higher  intermediate  value,  S16. 

constitutional  provisions  of,  as  to  eminent  doniain,  1123. 
as  to  benefits,  1134. 
ARM,  excessive  damages  for  breaking,  1349. 
for  crippling,  1355. 
for  loss  of,  1357. 
ARMY,  enlisting  in,  for  three  years,  91. 
ARREARS  OF  INTEREST,  interest  on,  345. 
ARREST.    See  False  Imprisonment. 

for  obtaining  property  by  false  pretences,  153a. 

expenses  of  procuring  release  froin,  22M. 

effect  of  liquidating  damages  on  right  of,  426. 

d.  against  ofticer  fof  failure  to,  547,  551. 

d.  for  .escape  from,  552. 

on  mesne  process,  tJ.  fot  escape  from,  554a. 

recovery  on  bond  to  secure,  686a. 

by  chief  of  police,  recovery  on  bond  for,  692a. 

recovery  on  sheriff's  bond  for  wrongful,  692t. 

of  judgment  for  error  in  awarding  damages,  1277. 
ASHES,  injury  by  throwing  on  property,  1116. 

damage  by,  1121,  1165a. 
ASSAULT,  d.  for  mental  suffering  in  actions  of,  43. 

d.  for  mental  suffering  caused  by,  43i. 
for  wounded  pride,  47. 

nominal  d.  for,  101  n. 

interest  not  allowed  in  actions  of,  316. 

exemplary  d.  in  actions  of,  350,  352,  372. 
for  wanton,  366. 

mitigation  of  exemplary  d.  fof,  384. 
by  provocation,  384. 

recovery  for,  in  action  for  injvuy  to  lafld,  929. 

no  fecoupmeht  in  action  fot,  1042. 

verdict  for,  set  aside  as  eitcessive,  1328  n. 

excessive  damages  for,  1345. 

inadequate  dafliages  for,  1370. 

d.  for.    See  Personal  Injury. 
ASSESSMENT  for  street  improvements,  interest  on,  332. 

of  damages,  original  position  of  jiiry  in,  349. 

policy,  recovery  on,  732. 

refusal  of  insurance  company  to  levy,  732. 

agreement  Of  lessee  to  pay,  789. 

d.  not  foreseen  at  time  of  prior,  1082. 

of  benefits,  for  openmg  of  street,  1128. 

of  damage,  taking  possession  of  land  without,  1151  n. 
ASSESSMENT  INSURANCE,  732. 

ASSETS  converted  by  executor  or  administrator,  recovery  on  bond  for, 
ASSIGN,  d.  on  covenant  in  lease  not  to,  999/c. 
ASSIGNEE  for  creditors,  interest  payable  by,  311a. 
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of  insolvent  estate,  interest  payable  by,  311/. 

recovery  by,  on  contract  of  bankrupt,  628. 

of  note  or  claim,  recovery  by,  704. 

of  mortgage,  recovery  by  on  insurance  policy,  725. 

action  by,  on  covenant  of  warranty,  961. 

of  lessor,  apportionnjent  of  rent  between  several,  999d. 

set-off  ip  action  by,  1031. 
ASSIGNMENT  of  part  of  claim  inoperative,  836. 

of  goods,  d.  for  fraudulent,  439A;. 

in  fraud  of  creditors,  d.  for,  439A:. 

of  insurance,  breach  of  contract  to  give,  623. 

of  judgment,  d.  for  breach  of  term  of,  634. 

of  breaches  in  action  on  bond,  675c. 

of  non-negotiable  note  or  claim,  704. 
ASSIGNOR  of  note  or  claim,  liability  of,  704. 
ASSISTANCE,  writ  of,  d.  against  sheriff  for  failure  to  execute,  558. 
ASSISTANT  CASHIER,  recovery  on  bond  of,  694. 
ASSUMPSIT,  object  of  action  of,  to  obtain  money  judgment,  4. 

for  proceeds  of  converted  property,  492. 

origin  of  action  of,  for  recovery  of  debt,  636^. 

indebitatus,  657. 

action  of,  supersedes  debt,  675a. 
ATMOSPHERE,  d.  for  pollution  of,  93  n. 
ATTACH,  failure  of  public  officer  to,  550. 

ATTACHED  PROPERTY,  d,  against  sheriff  for  failure  to  keep  safely,  558. 
ATTACHMENT,  d.  for  mental  suffering  caused  by,  44a. 

d.  for  loss  of  credit  from,  remote,  127. 

against  tjiird  party,  d-  for,  175. 

expense  of  bond  to  dissolve  wrongful,  22&d. 

recovery  of  value  qf  time  spent  in  securing  dissolution  of,  22Gi. 

expense  of  discharging,  237. 

valuation  of  stock  of  goods  after  illegal,  248a. 

interest  prevented  by  foreign,  341. 

loss  of  credit  included  in  exemplary  d.,  359. 

exemplary  d.  for,  363,  373a. 

Qf  personal  property,  373a. 

d.  for  wron^ul,  435,  565. 

of  land,  d.  for  wrongful,  565d. 

d.  for  maUcious,  467. 

d.  on  bond  to  discharge,  684. 

for  contempt,  couns^  fees  in  defending,  not  recoverable  on  bond,  685?. 

recovery  on  sheriff's  bond,  for  wrongful,  692i. 

d.  for  failure  tp  secure,  887. 

d.  for  failure  to  ma^e,  by  reason  of  delay  in  transmitting  telegram,  887. 

of  tenant'?  property  by  landlord,  d.  fpr,  990. 

excessive  damages  in  actions  for  malicious,  1343. 
ATTACHMENT  BOND,  recovery  of  time  spent  in  securing  dissolution  of  at- 
tachment, 226i. 

no  recovery  on  account  of  litigation  on,  232. 
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ATTACHMENT  BOND— Continued. 

expenses  of  resisting  or  discharging  recoverable  on,  237. 

measure  of  d.  on,  682. 
ATTENTIONS  of  child,  recovery  for  loss  of,  576. 
ATTORNEY  employed  to  investigate  securities,  86  6. 

in  a  contrary  suit,  103. 

deterioration  of  property  by  fault  of,  136. 

value  of  services  found  on  general  knowledge  of  jury,  171o,  n. 

interest  on  fee  of,  308o,  n. 

interest  payable  by,  on  money  collected,  31  le,  n. 

exemplary  d.  against,  372. 

recovery  of  entire  fee  by,  612. 

d.  for  negligence  of,  814. 

liability  of,  to  client,  814,  831. 
for  negligence,  831. 

action  against,  for  failure  to  perform  services,  831. 

entitled  to  reimbursement  from  client,  834. 

entitled  to  compensation  for  services,  834a. 

compensation  of,  according  to  what  rate,  834o. 

compensation  of,  for  loss  of  opportunity  to  prosecute  unfounded  claim, 
834d. 

payment  of,  by  percentage  of  amount  recovered,  834(i. 

d.  for  wrongful  discharge  of,  8S4g. 

recoupment  for  lack  of  skill  of,  1037. 

evidence  of  value  of  services  of,  1303. 
ATTORNEY'S  FEE  as  hquidated  d.  on  note,  416.    See  Counsel  Fees;  Ex- 
penses OF  Litigation. 
AUCTION,  d.  for  refusing  to  accept  goods  sold  at,  750,  751,  765. 

price  at,  as  evidence  of  value,  722,  852,  1023,  1179,  1298. 

expenses  of,  whether  recoverable,  980a. 

refusal  of  purchaser  at,  to  accept  deed  of  land,  1023. 

deposit  at,  as  hquidated  d.,  1026. 
AUCTIONEER,  recovery  of  expenses  by,  675. 
of  advertising,  834. 

action  against  for  negUgence,  832. 

liability  of,  to  principal,  832. 

selling  without  authority,  must  pay  purchaser's  expenses,  838. 

d.  against,  for  selling  land  without  authority,  1011. 
AUDITOR,  recovery  on  bond  of,  693. 
AUGUSTUS,  changes  introduced  by,  1312. 
AULA  REGIS,  18. 

AUNT,  d.  for  failure  to  deliver  message  announcing  sickness  or  death  of,  8946. 
AUSTIN,  as  to  meaning  of  property,  1118  n. 
AUSTRALIA,  law  of,  as  to  higher  intermediate  value,  516c. 
AUTHORITY,  d.  on  misrepresentation  of,  835-838. 

expenses  of  litigation  recoverable,  238,  835,  837. 

action  for  misrepresentation  of,  236. 

implied  warranty  of,  239. 

suit  brought  without,  839. 

lack  of  legal,  1110. 
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AUTOMOBILE,  d.  for  failure  to  repaint,  226ff. 

value  of  use  of,  2436. 
AVAILABILITY  of  land  for  city  lots,  11656. 
for  docks,  1171. 
for  sawmill,  1171. 
for  factory,  1171. 

for  summer  boarding  house,  11716.   See  Value. 
AVERAGE  weight  of  cows,  192. 

profits,  194. 

value  as  proof  of  value,  1296. 

verdict,  how  far  allowable,  1324. 
AVERAGE,  GENERAL,  717.    See  General  Average. 
AVERMENT  of  damage.    1257-1260. 
AVOIDABLE  CONSEQUENCES. 
I. — Geneeal  Principles 

plaintiff  cannot  recover  for  avoidable  consequences,  201,  1172a. 

reason  of  the  rule,  202. 

such  consequences  remote,  202. 

different  from  the  rule  of  contributory  negligence,  203. 

the  rule  of  general  application,  204. 

coimection  of  rule  with  rule  of  higher  intermediate  value,  522. 
with  duty  of  replacement,  208o. 

effect  of  stipulating  d.  upon,  420a. 

application  of  the  rule  to  contracts  generally,  205. 

not  applicable  to  primary  obligation  of  contract,  218. 

to  statutory  damages,  217. 

to  landlord  out  of  possession,  210. 

replacement  in  the  market,  208o. 

obligation  to  make  forward  contract,  636/. 
II. — Application  of  Rule  in  Various  Forms  op  Action 

actions  of  contract,  204,  608. 

contracts  for  personal  services,  206. 

duty  to  seek  employment,  206,  667. 

employment  of  different  kind  or  grade,  207. 

duty  to  seek  employment  does  not  arise  in  all  contracts,  208,  608. 

contract  of  sale,  741. 

action  on  injunction  bond,  6856. 

action  against  agent,  815. 

contract  of  carriage,  212. 

action  on  contract  to  furnish  freight,  211. 

action  against  telegraph  companies,  212a,  895. 

action  by  tenant,  210. 

actions  of  tort,  214. 

actions  for  personal  injury,  214a. 
for  injury  to  real  estate,  2146. 
for  destruction  of  fences,  214c. 
for  obstruction  of  ways,  215. 

actions  of  replevin,  216. 

actions  under  civil  d.  statutes,  1253. 

suits  in  admiralty,  589. 
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AVOIDABLE  CONSEQUENCES^Continufd. 
actions  for  statutory  d.,  217. 
proceedings  in  eminent  domain,  217. 

under  English  eminent  domain  statutes,  1104. 

under  N.  Y.  eminent  domain  statutes,  1199. 
III. — Avoidable  Consequences  of  Various  Wrpnqs 
landlord's  agreement  to  repair,  209,  992. 
tenant's  agreement  to  make  repairs,  210. 
failure  to  furnish  freight  or  cargo,  211. 
defects  in  goods  supplied  or  work  done,  212&. 
property  or  materials  left  on  hand,  213. 
injury  to  real  estate,  214&. 
destruction  of  fences,  214c. 
obstructing  way,  215. 

breach  of  covenant  for  quiet  enjoyment,  218. 
destruction  of  property,  218. 
killing  cattle,  218. 
ejection  from  premises,  218. 
personal  injury,  218,  221&,  491. 
conversion,  5066. 

breach  of  promise  of  marriage,  6416. 
non-delivery  of  chattels,  741. 
refusal  to  accept  goods  bought,  757. 
breach  of  warranty  of  chattels,  764. 
refusal  to  transport  goods,  842. 
delay  in  delivery  of  goods,  856. 
failure  to  furnish  freight,  858. 
failure  to  carry  passenger,  862. 
expulsion  from  train,  865,  872. 
error  in  delivering  telegram,  895. 
injury  to  land,  927. 
diverting  or  obstructing  water,  941. 
injury  to  mill,  944. 
nuisance,  947. 

failure  to  furnish  heat  and  power,  995. 
IV. — ^Limitations  or  the  Rule 

not  barred  without  lack  of  ordinary  diligence,  218. 

plaintiff  not  called  upon  to  take  unreasonably  steps  to  avwitl  loss,  219. 

rule  does  not  require  impossibilities,  220. 

amount  of  care  required,  221. 

what  care  is  reasonable,  221o. 

not  called  on  to  use  remedy  not  generally  known,  221a. 

reasonable  care  in  case  of  personal  injury,  2216. 

reparation  offered  by  defendant,  222_. 

knowledge  of  plaintiff  required  before  rule  applies,  823. 

notice  to  plaintiff,  223. 
plaintiff  need  not  anticipate  wrong,  224,  865. 
plaintiff  cannot  be  called  on  to  commit  a  wrong,  225. 

need  not  violate  contract  or  commit  crime,  §25. 
defendant  prevents  plaintiff  from  avoiding  cpnsequences,  32S. 
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AVOIDABLE  CONSEQUENCES— Conimwed. 

V. — Recovbet  op  Expense  of  Avoiding  Loss 

rule  sometimes  results  in  enhancing  d.,  226a,  4X7,  438. 
expenses  of  avoitl^g  consequences  recoverable,  68,  2266. 
expense  of  following  and  recovering  property,  226c. 
expense  of  repairing  or  iiedressing  the  injury,  226i2. 
expense  of  perfecting  title,  226e. 
expense  of  medical  and  surgical  services,  226if. 
expense  of  procuring  a  substitute,  226j. 
substitute  better  than  original,  226fe. 
personal  efforts  to  avoid  loss,  226i. 
injury  suffered  in  attempt  to  avoid,  226t/. 
only  reasonable  expense  recoverable,  226/i;. 
reasonableness  of  the  exp^ise,  2262. 
reasonableness  of  the  means  selected,  226m. 
repairs  not  worth  while,  226n. 
necessity  of  payment  before  recovery,  226o. 
VI. — i^oay  OF  Avoidable  Consequences 
burden  of  proof,  227. 
court  and  jury,  228. 
AVOIDING,  reasonable  diligence  must  be  used  in,  164a. 
AWARD,  bond  to  abide,  687. 

amount  of,  recoverable  on  arbitration  Itotld,  667. 
of  arbitrator,  interest  on,  335. 
d.  for  failure  to  pay,  629. 
bond  to  abide  by,  687. 
binding  in  action  on  policy  of  insurance,  722. 
of  appraiser,  date  of  filing,  1151. 
AXES,  breach  of  warranty  of  steel  sold  for  manufacture  of,  766. 

BAD  CONDUCT  of  plaintiff,  may  be  shown  on  breach  of  proeuse  erf  marriaige, 

641. 
BAD  FAITH  in  sale  of  land,  d.  on  failure  to  convey,  how  affected  by,  1010. 

in  severance  of  chattels  from  the  land  of  anoi^fSj,  934. 
BAGGAGE,  worry  caused  by  separation  from,  47. 

expense  of  following,  226c,  n. 

what  is,  873. 

hability  of  carrier  for  loss  of,  873. 
BAIL,  effect  of  liquidating  d.  on  right  to  hold  to,  426. 
'id.  against  sheriff  for  taking  insufiident,  555. 
BAIL  BOND,  686. 

recovery  of  expense  by  sureties  on,  806. 
BAILEE,  recovery  by,  76. 

on  insurance  policy,  725. 

treasurer  not  merely,  692/. 
BAILMENT,  breadi  dl  contract  af,  6336. 
BALLOTS,  recoupment  iw  error  in  printing,  1070. 
BANK,  wrongful  refusal  by,  to  pay  cheek  or  draf-t,  lS3a,  171a,  819. 

when  Uable  for  pajonent  erf  interest  on  funds  collected,  311  ■». 

interest  on  note  payable  at,  even  in  case  of  war,  340c. 

195 
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BANK—Contimied. 

deposit  of  fund  in,  as  interrupting  interest,  341. 

d.  against,  for  failure  to  collect  note,  633c. 

loss  of  money  deposited  in,  by  treasurer,  692/. 

wrongful  deposit  by  agent  in,  816. 

d.  against  for  failure  to  collect  note,  819. 
BANK  NOTES,  contract  payable  in,  276. 

interest  upon,  from  time  of  presentment,  302a. 
BANK  SHARES,  value  of,  1171d. 
BANKER,  liability  of,  to  principal,  819. 
BANKRUPT,  recovery  by  assignee  on  contract  of,  628. 
BANKRUPTCY,  recovery  by  assignee,  628. 

effect  of  discharge  of  surety  in,  807&. 

no  bar  to  action  for  mesne  profits,  907. 
BARGAIN,  d.  against  unauthorized  agent  for  loss  of,  836. 

loss  of,  not  regarded  in  early  times,  951. 

value  of,  on  contract  to  convey  land,  1005. 

d.  for  loss  of,  on  breach  of  contract  to  convey  land,  1011,  1012. 
BARGE,  value  of,  595. 

BARK,  measure  of  d.  for  wrongfully  stripping,  934. 
BARMECIDE  FEAST,  lawsuit  is  too  often,  38. 
BARN,  basement  site  for,  11716. 
BARRELS,  damages  for  furnishing  leaky,  2126,  n. 

d.  for  breach  of  warranty  of,  764,  768. 
BARTER  CONTRACTS  for  land,  1020. 
BASEMENT  BARN,  site  for,  11716. 
BASIN,  land  taken  for  storage,  1171e. 
BASIS,  of  compensation  for  use  of  track,  1150. 

of  right  in  condemnation  proceedings,  1107,  11496. 
BATH  HOUSE,  recovery  for  refusal  to  admit  to,  8736. 
BATTERY.    See  Assault. 

mental  suffering  caused  by,  43i. 

entire  d.  for,  84. 

consequence  of,  only  aggravation  of  d.,  84. 
BATTLE,  trial  by,  15. 

when  abolished  in  England,  15  n. 

in  France,  15  n. 
BAY  WINDOWS,  projecting,  1166. 
BEANS,  injury  to  cargo  of,  852. 
BEAUTY  of  deceased  wife  cannot  be  shown  in  action  for  her  death,  580a,  re. 

injury  to  natural,  1123o. 
BED,  compensation  for  deprivation  of,  457. 
BEGIN,  right  to,  1286. 

BEING  kept  out  late,  d.  for  annoyance  by,  42  n. 
BELIEF  OF  RIGHT,  mitigates  exemplary  d.,  383c. 
BELIEF  OF  TRUTH  of  libel  or  slander,  d.  mitigated  by,  448c. 
BENEFICIAL  ENJOYMENT,  compensation  for  taking  of,  1114. 
BENEFICIAL  INTEREST,  recovery  by  owner  of,  926. 
BENEFICIAL  USE,  interference  with,  1114. 

destruction  of,  1116. 
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BENEFICIARY,  may  recover  profits  or  interest  from  trustee,  311c. 
BENEFIT,  allowance  for,  63  et  seq. 

conferred  on  the  injured  party  by  the  wrongful  act,  63. 

conferred  in  an  action  for  flooding  lands,  64. 

on  the  injured  party  in  common  with  others,  65. 

not  caused  directly  by  the  wrongful  act  itself,  66. 

received  from  third  parties  on  account  of  the  injury,  67. 

received  on  insurance  policy,  67a. 

from  charitable  aid,  67. 

nominal  d.  at  least  recoverable  where  d.  reduced  because  of,  101. 

expectation  of,  574. 

of  contract,  what  is,  609. 

received  from  improvements  is  measure  of  allowance,  917. 
BENEFITS,  allowance  of,  in  actions  for  taking  by  eminent  domain,  ch.  xlviii. 
I. — Gbnebal  Principles 

in  England,  1103. 

under  English  statutes,  1103. 

through  rise  in  value,  1103. 

the  allowance  of  benefits  in  general,  1125. 

under  statutes,  1126. 

in  the  United  States,  1127. 

street  openings,  1128. 

cannot  be  assessed  twice,  1128. 

general  benefits,  1129. 

special  benefits,  1130,  1170. 

causes  of  diversity  in  the  rules  governing  benefits,  1130o,  11656. 

under  state  constitutions,  1131. 

local  rules,  1131. 

special  statutes,  1131. 

originally  no  distinction  between  general  .and  special  benefits,  1132. 

under  new  constitutions,  1133. 

under  old  constitutions,  1146. 

set  off  against  d.  to  land  not  taken,  in  Illinois,  1183. 

general  conclusions,  1148. 

to  land  of  other  persons  cannot  be  considered,  1130. 

due  to  other  causes,  cannot  be  considered,  1130. 

to  distinct  parcel  of  land,  cannot  be  considered,  1130. 

of  cutting  to  taker,  1150. 

exclusion  of,  in  Iowa,  1152. 

what  to  be  considered,  1152  n.  . 

from  adjacent  lands,  1162. 

indirect,  1162. 

from  improvement  on  adjoining  land,  1162. 

under  New  York  statutes  for  use  of  street,  1197  et  seq. 
II. — Constitutional  Provisions  in  Particular  States 

Alabama,  1133. 

Arkansas,  1134. 

CaJifomia,  1135. 

Colorado,  1136. 

Connecticut,  1148. 
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BENEFITS—Cmtirmed. 

Delaware,  1148. 

District  of  CcAimlaa,  1148. 

Georgia,  1137. 

Idaho,  1145. 

Illinois,  1138. 

Indiana,  1148. 

Iowa,  1148. 

Kansas,  1148. 

Kentucky,  llSSm. 

Louisiana,  1139. 

Maine,  1148. 

Maryland,  1148. 

Maraachusetts,  1147. 

Minnesota,  1145,  1148. 

Mississippi,  1139o. 

Missouri,  1140. 

Montana,  1145. 

Nebraska,  1141. 

Nevada,  1148. 

New  Hampshire,  1148. 

New  Jersey,  1148. 

New  York,  1146. 

North  Carolina,  1148. 

North  Dakota,  1141o. 

Ohio,  1148. 

Oregon,  1148. 

Pennsylvania,  1142. 

Rhode  Island,  1145,  1148. 

South  Carolina,  114S. 

South  Dakota,  1145. 

Tennessee,  1148. 

Texas,  1143. 

Vermont,  1148. 

Virginia,  1148. 

Washington,  114Ba. 

West  Vir^nia,  1144. 

Wisconsin,  1148. 

Wyoming,  1145. 
BERTH,  d.  for  failure  to  provide,  212  n. 

d.  against  sleeping  car  for  failure  to  furnish,  873a. 
BESOTTED  CONDITION,  jomt  liabiUty  for,  36a,  n. 
BIBLE,  value  of  family,  251a,  to. 
BICYCLES,  contract  to  keep  up  price  of,  749a. 

whether  baggage,  873  n. 
BID,  market  price  presented  by,  245. 
BILL,  doctor's,  1166(i. 
BILL  OF  EXCHANGE,  value  of,  256. 
contract  payable  in,  276. 
interest  on,  287,  696,  698,  699. 
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BILL  OF  EXCHANGE— Continued, 
in  England,  290. 

overdue,  interest  on,  301. 

expressed  intention  governs  as  to  ailknrance  of  interest  on,  330v 

higher  rate  of  interest  after  maturity  of,  331. 

d.  on,  695  et  seq. 

inadequate  consideration  of,  695. 

face  value  of,  recoverable,  695. 

civil  law  as  to  interest  on,  697. 

French  code  as  to  interest  on,  697. 

foreign,  700. 

d.  for  protest  of,  700. 
re-exchange  on,  70&. 

costs  of  protest  ami  re'^xchange  on,,  70t. 

accommodatio^iiecovetjr  on,  702. 

recovery  on  by  pledgee,  703. 

liability  of  indorser  of,  704. 

to  costs  of  prior  suit,.  705. 

d.  for  failure  to  accept  or  pay,  707. 

agreement  to  pay  for  property  by,  756. 

recovery  in  action  on,  1050. 

conflict  of  laws  on,  1375. 
as  to  re-exchange,  1375. 

as  to  protest  for  non-acceptance  or  non-payment,  1375. 
as  to  interest,  1375. 
BIRTH  of  child,  provable  in  breach,  of  promise  of  marriage,  639. 
BLANK  of  telegraph  company,  containing  contract,  876. 
BLASTING,  injury  caused  by,  whether  a  cause  of  aetion,  33. 

repeated  injury  caused  by,  92. 

compensatiom  for  injury  caused  by,  ISA,  1111,  1117  n. 
BLINDNESS,  excessive  damages  for,  1359. 
BLOOD  POISONING,  d.  for,  44. 

mental  suffering  from  fear  of,  47  n. 
BOARD  AND  LODGING,  d.  for  breach  of  contract  to  furnish,  90  n.,  205  «., 
614  n. 

evidence  of  value  of,  1304. 
BOARDING  HOUSED  availability  of  land  for  summer,  11716. 
BOAT,  loss  of  trip  of,  by  colliaon,  182o. 

avoidable  consequences  of  removing,.  214. 

value  of,  262,  595. 

interest  in  action  for  destruction  of,,  317. 

d.  for  breach  of  warranty  on:  safe  oi,  766. 
BOAT  RAILWAY,  condemnation  of  land  for,  11716. 
BODY,  fear  of  nott-arrival  of,  47  n.    See  Cobpsb. 
BOILER,  whether  bursting  of  is  a  cause  of  action,  33. 
breach  of  contract  to  supply,  620  n. 
d.  for  breach  of  warranty  of,  765,  767. 
BONA  FIDE  possessor,  his  equities,  906,  915. 

trespasser,  934. 
BOND.    See  Liquidated  Damages. 
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BOND — Coniinited. 
I. — In  Geneeal 
form  of,  675a. 

reason  given  for  introductioi):  of,  675o. 
municipal,  value  of,  257, 
individual,  value  of,  260. 
to  convey,  value  of,  260. 
d.  for  breach  of  warranty  of  value  of,  763.  - 
d.  for  failure  to  deliver,  interest  on  value,  313a. 
d.  for  breach  of  contract  to  engraye,  614  n. 
covenant  on,  679. 

money,  and  bond  with  covenant,  distinction  between,  679. 
injunction  against  usiag  mxmicipal,  685i. 
recovery  of  d.  on  sheriff's  bond  for  taking  insufficient,  692i. 
not  in  accordance  with  statutes,  may  be  vaUd  at  common  law,  692. 
d.  for  wrongful  issue  of,  708. 
payment  by,  796,  799. 

d.  for  expense  of  obtaining,  by  reason  of  illegal  distraint,  990a. 
II. — Damages  in  Actions  on 
d.  on  penal,  30. 
nominal  d.  in  action  on,  106. 
recovery  of  expenses  of  litigation  upon,  232. 
municipal,  interest  on,  337  n. 
exemplaiy  d.,  whether  recoverable  on,  370. 
statutory,  exemplary  d.  for  breach  of,  370. 
penal  sum,  regarded  as  penalty,  410. 
debt  on,  6756. 

damages  less  than  the  penalty,  675c. 
assignment  of  breaches,  675d. 

only  the  plaintiff's  actual  loss  now  recoverable,  675e. 
penalty  and  liquidated  damages,  676. 
damages  in  excess  of  penalty,  677. 
interest  on  penalty,  678. 
bonds  containing  express  covenants,  679. 
compensation  for  breach  of  condition,  679o. 
d.  on  limited  by  penalty  with  interest,  680,  689. 
remote  and  conjectural  d.  not  recoverable  on,  680. 
expenses  and  counsel  fees  recoverable  on,  680. 
reduction  of  damages,  681. 
actions  against  sureties,  681a. 
interest  payable  by  sureties  after  demand,  302a. 
III. — BoNns  Given  in  Judicial  Proceedings 
attachment  bonds,  226i,  682. 

expense  of  procuring  bond  to  dissolve  attachment,  226d. 

expenses  of  resisting  or  discharging  attachment,  237. 

counsel  fees  and  expenses  in  procuring  dissolution  of  attachment, 
682a. 

exemplary  damages,  683. 
forthcoming  bonds,  bonds  to  dissolve  attachment,  receiptors,  232, 
684. 
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BOND— Coniinwd. 

bonds  to  indemnify  attaching  sheriff,  684a. 
injunction  bonds,  general  principles,  22&i,  685. 

injmictions  preventing  use  of  land,  685a. 

injunctions  against  taking  a  profit  from  land,  6856. 

other  injunctions  concerning  land,  685c. 

injunctions  against  doing  work,  685d. 

injtmctions  against  carrying  on  business,  685e. 

injunctions  against  constructing  a  building  or  other  work,  685/. 

injunctions  against  collecting  a  judgment  or  other  debt,  685g'. 

injunctions  against  a  sale,  685/j. 

injunctions  against  other  acts,  685i. 

counsel  fees  incurred  on  account  of  the  injunction,  237,  685j. 

covmsel  fees  in  the  entire  litigation,  232,  685A;. 

counsel  fees  not  chargeable  to  defendant,  6851. 

amount  of  counsel  fees  recoverable,  exorbitant  charges,  685to. 

other  expenses  of  litigation,  237,  685re. 
bonds  for  vacating  injunction,  685o. 
bail  bonds,  106,  686. 
bonds  for  arrest,  226d,  686a. 
arbitration  bonds,  687. 
appeal  and  supersedeas  bonds,  688. 

recovery  of  damages  from  the  appeal,  688a. 
replevin  bonds,  689. 

measure  of  recovery,  689o. 

value  of  property  in  writ  conclusive,  532,  689a. 

value  of  property  when  to  be  estimated,  690. 

destruction  of  property  before  payment,  691. 

reduction  of  damages,  691a. 

limitations  of  plaintiff's  title,  6916. 
detinue  bonds,  691c. 
other  judicial  bonds,  691d. 
to  contest  claim  of  exemptions,  69  Id. 
ne  exeat,  683  n. 
sequestration,  106. 
IV. — Official  Bonds 

official  bonds  in  general,  543,  692. 

acts  outside  official  duty,  692a. 

liability  for  acts  before  or  after  regular  term  of  bond,  6926. 

liability  on  cumulative  bonds,  692c. 

successive  bonds  to  cover  successive  terms  of  office,  692c2. 

default  in  payment  of  money  at  end  of  last  term,  692e. 

of  financial  officers,  692/. 

of  judicial  officers,  692g'. 

of  clerks  of  courts,  692ft. 

of  sheriffs  and  constables,  692i. 

of  executors  and  administrators,  57,  692^. 

of  guardians,  692k. 

of  county  and  town  officers,  693. 

of  officers  of  corporations,  694, 
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BOND — Continued. 

V. — Bonds  op  Indbmnitt 

bond  of  indemnity,  recovery  on,  789. 

expenses  of  litigation  recoverable,  238. 
to  sheriff,  &7. 

to  save  harmless,  recovery  on,  793. 
from  digging  up  street,  793a. 
VI. — Other  Bonds 

to  convey  land,  value  of,  260. 

for  interest,  interest  upon,  346i 

against  waste,  liquidated  d.  for  breach  of,  395. 

between  partners,  liquidated  d.  for  breach  of,  395^ 

to  convey  land,  penal  sum  treated  as  penalty,  410; 

for  maintenance  of  plaintiff,  633a. 

to  support,  675d. 

to  pay  for  ri^t  of  way,  677. 

contractor's  bonds,  6796. 

statutory  bonds  and  undertakings,  680. 

to  convey,  d.  on,  where  conveyance  is  possible,  1007. 

for  price  of  land,  recoupment  upon,  1040. 
BONDSMEN.    See  Sureties. 
BONUS,  paid  to  obtain  money,  806. 
BOOK,  demand  for,  at  et  certain  time,  156. 

d.  for  failure  to  print,  197. 
to  supply,  205  n. 

value  of  plates  of,  250. 

value  of  second  hand,  261. 

d.  for  breach  of  contract  to  publish,  618  n. 

whether  baggage,  873  n. 
BOOM,  condemnation  of  islands  for,  1171e. 
BOTTLES,  d.  for  failure  to  supply,  to  manufacturer,  742a. 
BOUNDARIES,  d.  for  misrepresentation  as  to,  1027,  1028. 
BOUNTY,  interest  on,  337. 

ability  to  earn,  considered  in  value  of  vessel,  595. 
BOUQUET,  d.  for  error  in  transmitting  telegram  ordering,  884. 
BOYCOTT,  d.  for  mental  suffering  caused  by,  44a. 
BREACH,  continuous,  82. 

all  d.  of,  must  be  recovered  in  one  action,  85. 

of  condition  of  bond,  679a. 

of  term  of  sale  of  goods,  recovery  for,  lO&l. 
BREACH  OF  CONTRACT,  whether  contimiing  or  total,  90. 

whether  total  or  partial,  636i. 

or  invasion  of  right,  97. 

before  time  for  performance,  6Z6d. 

anticipatory,  636(i. 

nojninal  d.  where  plaintiff  benefited  by,  1106w 
BREACH  OF  COVENANT,  what  is,  953. 

of  warranty,  956. 

of  seizin,  966. 

against  incumbrances,  967. 
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BREACH  OF  COVENANT— Con^mwed. 

in  lease,  recoupment  for,  1057. 
BREACH  OF  PROMISE  OF  MARRIAGE.    See  Mabkiage,  ca.  xxviii. 

d.  for  loss  of  station  by,  60, 

not  admissible  in  aggravation  of  d.  for  seduction,  475. 

exceptional  nature  of  the  action,  637. 

exemplary  damages,  351,,  370,  637a. 

loss  of  marriage,  638. 

injury  to  affections,  638a. 

mental  suffering,  638b. 

consequential  damages,  638c. 

aggravation,  seduction  under  promise  of  marriage,  639. 
circumstances  of  the  breach,  639a. 
wealth  of  defendant,  639a. 
events  after  suit  brought,  640. 
plea  of  justification  interposed  in  bad  faith,  640o. 

mitigation,  bad  character  or  conduct  of  plaintiff,  641. 
feelings  of  the  parties,  641a. 
physical  defects  of  the  parties,  641&. 
offer  of  performance  after  breach,  53,  641e. 
BREACH  OF  TRUST,  interest  because  of,  31  le. 
BREACH  OF  WARRANTY  on  sale  of  goods,  recoupment  for,  1060.  See  Breach 

OF  Covenant. 
BREACHES,  bad  assignment  of,  1276. 

several,  84a. 
BREACHES  OF  BOND,  assignment  of,  675c,  675d. 
BREAKING  of  pipe  line,  compensation  for  probable,.  1166e. 
BREHON  LAW,  fines  payable  in  cattle  in,  10. 
BRICK,  delay  in  delivery  of,  for  building,  152  n. 

loss  of,  by  injunction,  685b,  n, 

d.  for  failure  to  deliver,  742. 

d.  for  failure  to  pay  for,  752a. 

d.  for  failure  to  accept,  754. 
BRICK  WALL,  compensation  for  falling  of,  1164. 
BRICKYARD,  depreciation  of  value  of,  by  taking,  1165b. 

compensation  for  prevention  of  enlargement  of,  11656. 
BRIDGE,  d.  for  loss  of  use  of,  187. 

value  of  land  for  abutments  of,  252  n.,  1171c. 

profits  of  contract  to  construct,  614  n. 

d.  for  breach  of  contract  to  build,  615  ».,  647a. 

d.  for  breach  of  contract  to  repair,  618  n.,  647a. 

erection  of,  by  county,  1120. 

opening  of,  is  special  benefit,  1130  n. 

taking  by  eminent  domain,  1163,  1173. 

building  of,  1165a. 

taking  of  land  for,  1171a. 

value  of  land  needed  for,  1171e. 

effect  of  conformation  of  land  on  cost  of,  1171e. 

injury  to  ferry  by  erection  of,  1173. 
BROKER,  d.  to  business  and  credit  of,  153a. 
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BROKER— Continued. 

established  business  of,  182  n. 

conversion  of  stock  by,  228d. 

in  stocks,  interest  on  his  accounts  by  custom,  311. 

d.  against  for  fraud,  439i. 

for  failing  to  use  skill  for  principal,  828. 

higher  intermediate  value  in  actions  against,  509-514,  521-524. 

custom  house,  832a. 

hability  of,  to  principal,  834. 

compensation  recoverable  by,  670. 

entitled  to  commission  for  services,  834a. 

where  sale  made  by  principal,  834c,  834d. 
BROTHEL,  entire  d.  for  establishment  of,  924a. 
BROTHER,  no  presumption  of  loss  by,  in  action  for  death,  584a. 

d.  for  failure  to  deliver  message  announcing  sickness  or  death  of,  8946. 
BROTHERHOOD  of  Locomotive  Engineers,  170o. 
BRUSH,  contract  to  keep  leased  premises  free  from,  999A;. 
BRUTALITY,  exemplary  d.  for,  365. 
BUGGY,  delay  in  shipment  of,  152  n. 
BUILD,  d.  for  failure  to,  Qd3d. 

covenant  to,  in  bond,  679. 

contract  to,  641c.    See  Contract  op  Consthuction. 
BUILDING,  erection  of,  causing  nmsance,  93. 

erection  of  large,  149. 

lumber  bought  for,  164. 

contract  to  supply  iron  work  for,  166,  205  n. 

prevention  of  erection  of,  182. 

destruction  of,  183. 

failure  to  remove,  205  n. 

d.  by  putting  defective  beams  into,  2126. 

d.  for  wrongfully  making  opening  into,  2146. 

d.  for  delay  in  completing,  224. 

cost  of  repair  of,  226d,  n. 

value  of  land  for  construction  of,  252re,  11715. 

liquidated  d.  for  delay  in  completing,  419. 

agreement  to  erect  or  pay  money,  423. 

contract  to  construct,  156,  607,  614,  616,  617,  618  n.,  625. 

d.  for  breach  of  contract  to  construct,  620  ».,  643. 
to  plaster,  620  n. 
to  roof,  620  n. 

to  supply  materials  for,  742a. 
to  furnish  materials  for,  646a. 
to  repair,  6466. 
to  allow  removal  of,  998. 

profit  of  contract  to  construct,  614  n. 
to  work  on,  614  n. 

d.  for  defective  construction  of,  644. 

d.  for  delay  in  construction  of,  645. 

recovery  for  work  on,  after  it  is  blown  down,  655c. 

injunction  against  tearing  down,  685c. 
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BVlLDrnG— Continued. 

against  constructing,  685/. 

value  of,  722,  1168,  11716. 

when  a  total  loss,  722a. 
.      d.  for  removal  of,  910,  935a,  1168. 

d.  for  destruction  of,  935a. 

covenant  to  allow  removal  of,  998. 

whether  destruction  of,  by  fire  excuses  payment  of  rent,  999c. 

d.  against  lessee  for  destruction  of,  9Q9g. 

obligation  of  tenant  to  restore  after  destruction  by  fire,  999j. 

structural  d.  tp,  1096. 

taking  of,  by  eminent  domain,  1107. 

injury  to,  1117  n. 

evidence  of  value  of  materials  in,,  1168  n. 

evidence  of  value  of,  1302. 
BUILDING  LOTS,  value  of  land  for,  253. 
BUILDING  PLANS,  change  of,  1164.    . 
BUILDING  PARTICULAR  STRUCTURES,  viz.: 

approach  to  viaduct,  1109n. 

bridge,  1165o. 

drain,  1110  n. 

fence,  1167  n. 

gates,  1165. 

levee,  1109  n. 

power  house,  1121  n. 

quarry  railroad  in  street,  1123  n. 

railroad  in  street,  1123. 

without  condemnation  proceedings,  1165c. 
consent  to,  1109. 

railroad  embankment,  1120. 

side  track  in  street,  1123. 

viaduct,  1121  n. 
BUILDINGS,  several  may  form  an  entire  tract  for  eminent  domain  purposes, 

1205c. 
BULL,  damages  for  sale  of  impotent,  214. 

d.  caused  to  heifer  by,  435. 
BULLETS,  early  substitute  for  money  in  Massachusetts,  266. 
BURDEN,  additional,  1109,  1123,  1152a. 

increase  of,  1149b. 

of  increased  fencing,  1163. 
BURDEN  OF  PROOF,  to  estabUsh  amount  of  loss,  170. 

to  reduce  q!.,  170a. 

of  avoidable  consequences,  227. 

of  reasonableness  of  attempt  to  avoid  loss,  227. 

of  ratification  by  principal  of  agent's  act,  378. 

to  establish  liquidation  of  d.,  406. 

whether  Uquidated  d.  are  penalty,  408. 

in  action  against  public  officer,  646. 

of  amount  of  d.  for  breach  of  contract,  610. 

of  reduction  of  contract  price,  612. 


3116  INDEX 

[References  are  to  sections,  d.  means  damage;  n.  means  note.] 

BURDEN  OF  FUOOF— Continued. 

of  loss  through  wrongful  discharge  of  servant,  667. 
of  other  possible  employment,  667. 
in  action  against  agent,  814. 

that  expenses  of  extinguishing  incumbrances  were  reasonable,  980. 
as  to  apportionment  of  profits  of  infringement,  1243. 
BURIAL,  exemplary  d.  for  interference  with  right  of,  373. 
BURNING  of  mill,  loss  of  rice  caused  by,  151.    See  Fibb. 
BURRS,  contract  to  keep  leased  premises  free  from,  999ft. 
BURY  in  usual  manner,  d.  for  failure  to,  45. 
BUSINESS,  loss  and  inconvenience  in  prosecution  of,  42. 
anxiety  connected  with,  44. 
contract  not  to  engage  in,  89. 
consequential  d.  to,  152,  153. 

abandonment  of  former  situation  in  anticipation  of,  167. 
expected  profits  of,  174. 
uncertain  and  speculative,  180. 
injury  resulting  in  loss  of,  181. 

liquidated  d.  for  agreement  not  to  engage  in,  182,  400^  418. 
profits  of  established,  182,  185,  187. 

of  uncertain,  182o. 

of  illegal,  1826. 

of  new,  183. 
established,  is  bought  and  sold,  183. 
new,  183. 
injury  to  by  eviction,  188. 

by  injury  to  land,  927. 
loss  of  use  of,  189. 
contract  for  share  in,  192. 

to  establish,  194. 
value  of  established,  254. 
d.  for  loss  of,  from  defamation,  444 

malicious  prosecution,  459. 

false  imprisonment,  461. 

malicious  attachment,  467. 

personal  injury,  482o. 
income  of  deceased  from,  may  not  be  shown  in  action  for  ctea4;h,  580a. 
no  recovery  for  injury  to,  by  collision  in  admiralty,  589. 
d.  for  breach  of  contract  to  estabhsh,  620  n. 

to  share,  625. 

not  to  engage  in,  632. 
d.  for  injury  to,  by  breach  of  exclusive  contract,  632. 
d.  for  loss  of,  on  attachment  bond,  682. 
d.  by  injunction  against  carrying  on,  685e. 

when  carried  on,  in  spite  of  injunction,  685e. 
d.  for  injury  to,  in  action  on  bond  for  appointment  of  receiver,  691(2. 
d.  for  interruption  of,  by  fire  not  recoverable  on  policy,  724. 
d.  for  injury  to  by  removal,  806. 

by  carriage  of  passenger  beyond  station,  864a. 

by  eviction  from  leased  premises,  988a. 
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BUSINESS— Continued. 

by  negligence  of  landlord,  990. 

by  illegal  diateaint,  990a. 

by  illegal  entry  of  landlord,  9906. 

by  breach  of  covenant  to  repair,  992. 

by  failure  of  landlord  to  f umish  power,  995. 

by  breach  of  covenant  to  renew  lease,  996. 

by  breach  <rf  covenant  to  stop  trains  at  hotel,  999. 
done  on  land,  misrepresentation  as  to,  1027. 
recoupment  in  action  on  contract  for  sale  of,  1062. 

on  sale  of  good-will  of,  1063. 
difference  between  established  and  new,  1087. 
compensation  for  diminution  of,  1121  n.,  1152a. 

for  annoyance  to,  1165. 

for  injuries  to,  1169. 

for  interruption  of,  1169.  i 

inconvenience  and  hindrance  to,  1152a,  1169. 
increase  in  expense  of  existing,  llS2a. 
evidence  as  to,  1169. 
suitableness  of  property  for,  1204. 
compensation  for  falUng  off  of,  by  taking  of  rights  in  highway  in  New 

York,  1205. 
special  damages  for  injuries  to,  must  be  alleged,  1269. 
evidence  of  value  of,  1304. 
BUSINESS  PREMISES,  loss  -ttirough  deprivation  of,  134. 
injury  to,  184. 
d.  for  injury  to,  ,185. 
recovery  for  good-will  of,  1080. 
BUTCHER,  value  of  stock  of,  248a. 

CABBAGE  SEED,  d.  for  breach  of  warranty  of,  768. 
CABLE  ROAD,  machinery  for,  153n. 

CALIFORNIA,  rule  in,  as  to  recovery  of  counsel  fees  on  injunction  bond,  686m. 
for  recovery  against  executor  who  is  debtor  to  state,  692y. 
for  recovery  of  higher  intermediate  value  of  goods  sold,  745. 

taking  .by  eminent  domain  in,  1116. 

constitution  of,  referred  to,  1122. 

on  eminent  domain,  1123. 

as  to  benefit,  1135. 
CALL  ON  STOCK,  contract  to  pay,  627. 

d.  against  telephowe  company  for  failure  to  answer,  897a. 
CANAL,  d.  for  fillmg  up,  35  n,  93. 

private,  93. 

pubUc,  d.  for  enlargement  of,  95. 

failure  to  furnish  dredges  for  use  in,  161. 

contract  to  construct,  655. 

drainage,  1149  n. 

seepage  from,  1164. 

taking  of  materials  for  construction  of,  1107. 

d.  from  construction  of,  1164. 
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CANAL-BOAT,  d.  for  breach  of  warranty  of,  765. 

CANAL  COMPANY,  flooding  of  land  by,  1108  n. 

CANCELLATION  OF  CONTRACT,  by  its  terms,  &55d.    See  Repudiation. 

CANON,  value  of  land  in,  11716. 

CANONS  OF  INTERPRETATION,  of  agreements  for  stipulated  d.,  409. 

CAPACITY,  probable  future  increase  of,  180a. 

of  business,  compensation  for  limiting,  1152a. 

to  earn,  of  deceased,  may  be  shown  in  action  for  death,  574a,  S80a. 
See  Eabning  Capacity. 

of  franchise,  1171d. 

to  have  offspring,  d.  for  loss  of,  485. 

to  labor,  d.  for  diminution  of,  171a,  n. 
d.  for  injury  to,  180,  484. 
of  married  woman,  486. 
of  minor,  4866. 

physical,  485.    See  Physical  Capacity. 
CAPITAL  not  advanced  by  partner,  interest  on,  301. 

no  interest  on  partnership,  310a. 
CAPRICE,  verdict  set  aside  for,  1326. 
CAPTURE,  illegal,  d.  for,  175. 

exemplary  d.  for,  352. 

amounts  to  constructive  total  loss,  711. 
CARCASS,  d.  for  killing  animal  reduced  by  value  of,  435. 

d.  for  leaving  near  plaintiff's  house,  948. 
CARE,  requisite  in  avoiding  consequences,  221,  221a. 
in  avoiding  effect  of  personal  injury,  2216. 

for  person  during  life,  recovery  on  contract  to,  616. 

question  of  due,  1110. 

evidence  of  value  of,  1304. 

of  husband,  recovery  by  wife  for  loss  of,  578. 

of  parent,  recovery  by  child  for  loss  of,  577. 
CARGO,  d.  for  failure  to  furnish,  211,  858. 

avoidable  consequences  of  failure  to  furnish,  211,  221a. 

contribution  of,  to  general  average,  717. 

expense  of  saving  and  storing,  in  admiralty,  589. 

of  unloading  by  lighters  after  obstruction  of  channel,  226g. 

injury  to,  596a. 

insurance  of  carrier's  liability  on,  713. 

jettison  of,  717. 

loss  of,  by  collision,  596. 

one  of  the  interest  in  jeopardy  on  voyage,  717. 

recovery  for  damage  to,  596. 

subject  of  marine  insurance,  709. 

total  loss  of,  710. 

value  of,  596,  712,  714,  717. 
for  general  average,  717. 

wrongful  injury  to,  need  not  be  anticipated,  224. 
CARLISLE  TABLES,  admissible  to  prove  duration  of  Ufe,  1306. 
CARRIAGE,  manufacture  of,  164a. 

pole  supplied  for,  164a. 
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CARRIAGE— Continued. 
value  of,  251. 

d.  for  failure  to  receive,  751. 
d.  for  breach  of  warranty  of  part  of,  765. 
contract  of.    See  Carrier. 

avoidable  consequences  of  violation  of,  212. 
recoupment  in  contract  of,  1068. 
CARRIAGE-POLE,  d.  for  breach  of  warranty  of,  765. 
CARRIER,  obligation  of,  whether  contract  or  tort,  602. 
exemplary  d.  against,  363,  371a. 
special  d.  must  be  alleged  in  actions  against,  1267. 
excessive  d.  in  actions  against,  1342. 
inadequate  d.  in  actions  against,  1370. 
CARRIER  OF  GOODS  must  compensate  direct  loss,  1216. 
avoidable  consequences  of  injury  by,  204,  212. 
interest  in  actions  against,  318. 

exemplary  d.  against,  for  refusal  to  deliver  goods,  373a. 
liquidated  d.,  419. 

insurance  of  liabiUty  of,  on  valued  marine  poUcy,  713. 
recovery  by,  on  fire  policy,  725. 
recoupment  against,  1068. 
telegraph  company  is  not,  875. 
notice  to,  of  intention  to  resell,  162. 
of  special  use  for  money,  168. 

for  material  for  manufacture,  153,  166. 
for  tools,  153. 

for  machinery,  144,  145,  153,  165,  178. 
form  of  action  against,  840. 
measure  of  d.  against,  a  question  of  law,  840. 
compensation  of,  for  transporting  goods,  841. 
acceptance  of  goods  from,  before  destination  reached,  841. 
actions  against,  842  et  seq. 
d.  for  refusal  to  transport,  842. 
consequential  d.  for  refusal  to  transport,  843. 
■  d.  for  failure  to  furnish  cars,  843o. 
d.  for  loss  or  destruction  by,  152. 
d.  for  non-delivery,  844. 

place  of  estimating  value  on  non-delivery,  198,  845. 
in  case  of  connecting  lines,  846. 
,     d.  for  failure  to  forward  goods,  846a. 

time  of  estimating  value  on  non-delivery,  847. 
reduction  of  d.  for  non-delivery,  848. 
by  acceptance  of  goods,  848. 
by  receipt  of  insurance  money,  849. 
interest  in  action  against,  for  loss  of  goods,  317. 
consequential  d.  for  non-delivery,  164,  166,  168,  200,  850. 
when  include  profits,  176. 
sufficient  notice  of,  159. 
limitation  of  liability  of,  851. 
d.  for  injury  during  transportation,  852. 
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CARRIER  OF  GOODS— Coraimued. 

time  of  estimating  value  of  injured  goods,  852. 

reduction  of  d.  for  injury,  852. 
d.  for  misdelivery,  524,  853. 

reduction  of  d.  for  misdelivery,  87,  853. 

nominal  d.  for  misdelivery,  853. 
d.  for  delay  in  delivery,  143,  164,  165,  854. 

of  cotton,  166. 

of  machinery,  146,  190. 

of  mill  shaft,  144. 

of  money,  168. 

of  samples,  195. 

in  transportation  by  sea,  865. 
interest  against,  for  delay  in  delivering  goods,  316. 
consequential  d.  for  delay  in  deliveiy,  136,  856. 

loss  of  profits  whether  remote,  856. 
notice  of  special  consequences  of  delay,  169a,  856a. 

of  advantages  of  prompt  shipment,  164. 

of  expenses  of  litigation  on  sub-contract,  240. 
d.  for  delay  in  lading  or  unlading  a  vessel,  857. 
d.  for  discrimination,  857a. 

d.  for  breach  of  agreement  to  fumidi  freight,  164,  211,  857. 
CARRIER  OF  PASSENGERS,  not  hable  for  inconvenience  from  deflay,  42. 
inconvenience  of  walking  home,  42. 
setting  down  at  wrong  station,  consequential  d.,  150. 
notice  of  necessity  of  promptness,  161. 
avoidable  consequences,  204,  212,  872. 
wrongful  demand  of  additional  fare  by,  222. 
responsible  for  cold  caught  by  passenger,  226>?. 
liability  of,  for  delay  of  passenger,  226A;. 

whether  expense  of  special  train  is  recoverable,  2261^. 
exemplary  d.,  388. 
nature  of  liability  of,  859. 
form  of  action  against,  150,  859. 
d.  for  personal  injury,  860. 
d.  for  fright  and  nervous  shock,  861,  866. 
d.  for  failure  to  carry  a  passenger,  862. 
d.  for  delay  in  transporting  a  passenger,  863. 
d.  for  failure  to  carry  to  destination,  864. 
d.  for  carriage  beyond  station,  864a. 
d.  for  expulsion  from  train,  865. 

avoidable  consequences  of  expulsion,  865,  872. 
failure  to  furnish  agreed  accommodations,  865a. 
compensation  for  the  risk  of  injury,  866. 
consequences  of  exposure,  867-871. 

American  rule,  868. 

Pullman  Palace  Car  Co.  v.  Barker,  869. 

Brown  v.  Chicago,  Milwaukee  &  St.  Paul  Railway,  870. 

general  conclusions,  871. 
liability  of,  for  loss  of  baggage,  873. 
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CARS  for  street  railway,  195  n. 

d.  against  carrier  for  failure  to  furnish,  843a. 

d.  for  discrimination  in  furnishing,  857a. 

d.  for  breach  of  contract  to  furnish,  999. 

change  in  size  of,  1149  n. 

risk  of  running  off  track,  1165. 
CASE,  object  of,  is  to  obtain  money  judgment,  4. 
CASES,  English,  on  eminent  domain  referred  to,  1123. 
CASH,  d.  for  failure  to  insist  on  payment  in,  692/. 

failure  by  agent  to  exact  payment  in,  829. 
CASH  VALUE,  722,  1171ci. 

definition  of,  in  statute  of  eminent  domain,  1171rf. 
CASHIER,  recovery  on  bond  of,  694. 
CASUALTIES  to  cattle,  1163. 
CAT,  hurt  by  dog,  d.  for,  43A,  n. 

CATALOGUING,  auctioneer  entitled  to  reimbursement  for,  834. 
CATTLE,  annoyance  of  keeping  out,  1164. 

avoidable  consequences  of  turning  out,  214. 

casualties  to,  1163. 

contract  to  furnish  distillery  slops  for  feeding,  164. 

cost  and  annoyance  of  keeping  out,  1164. 

d.  against  carrier  for  killing,  844. 
for  wrongful  unloading,  852. 

d.  by  injury  to  young,  209. 

d.  caused  by,  125,  125o. 

d.  for  breach  of  contract  to  pasture,  608,  620  n. 
by  tenant  not  to  pasture  on  wet  land,  999fc. 

d.  for  delay  in  transportation  of,  854. 

d.  for  depriving  of  pasturage,  927. 

d.  for  trespass  by,  214.  . 

d.  to,  by  injunction  against  building  stable,  685/. 

delay  in  deUvery  of  cotton-seed  for  feeding  of,  152  n. 

delay  in  shipment  of,  212. 

diseased,  d.  for  infection  by,  125. 

distraint  of,  damage  feasant,  945. 

failure  to  deliver  machine  for  cutting  fodder  for,  205n. 
to  deliver  mill  to  grind  com  for,  742. 
to  furnish  water  to,  221a. 

failure  to  pasture,  205  n. 

injury  by  trespass  of,  201,  214c. 

injury  to,  by  lack  of  pasturage,  221a. 
need  not  be  anticipated,  224. 
by  drinking  polluted  water,  223. 

loss  of  sale  of,  through  failure  to  transmit  telegram,  883. 

no  obligation  on  owner  to  lessen  damage  from  killing  of,  218. 

obstruction  of  way  used  to  feed,  215. 

recoupment  for  injury  caused  by  landlord's,  1058. 

recovery  against  several  owners  for  joint  trespass  of,  431. 

were  primitive  substitute  for  money,  10  n.,  200.    See  Animals. 
CATTLE  CARS,  d.  for  failure  to  erect,  22ei. 

196 
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CATTLE  CPiBB—Cmtinued. 

expense  of  constructing,  1152a. 
CATTLE  DEALER,  evidence  of  profits  by,  181m. 
CATTLE-GUARDS,  contract  to  build,  631. 

compensation  for  expense  of,  115a,  1167. 
CATTLE  RAISING,  profits  of,  182a,  n. 

CAUSA  PROXIMA  in  actions  against  telegraph  companies,  897. 
CAUSA  PROXIMA  NON  REMOTA  SPECTATUR,  114. 
CAUSE,  intervening  in  action  of  contract,  602  n. 
CAUSE  OF  ACTION,  what  constitutes,  33,  836. 

when  entire,  84  et  seq.,  636g. 

joinder  of  good  and  bad,  1276. 
CAUSE  OF  DAMAGE,  in  condemnation  proceeding,  1153. 

courts  not  agreed  as  to,  1170. 

when  property  is  taken,  1185,  1186. 
CAUSE  OF  OFFENCE,  discontinuance  of,  as  mitigation  of  exemplary  d.,  383. 
CAUSEWAY,  improper  construction  of,  1123  n. 
CELLAR,  negligence  in  constructing,  765. 

flooding,  1166d. 
CEMENT,  d.  for  breach  of  warranty  of,  766. 

rock,  d.  for  removal  from  land,  935  n. 

walk,  d.  for  breach  of  contract  to  construct,  647c,  n. 
CENTRE  of  population,  establishment  of,  new,  is  general  benefit,  1129. 
CERTAIN,  d.  must  be,  ch.  ix.    See  Certainty;  Certainty  op  Proof. 

fact  of  loss  must  be  shown  with  reasonable  certainty,  170. 

absolute  certainty  not  required  as  to  amount  of  loss,  170o. 

best  proof  possible  must  be  given,  171. 

value  found  by  jury  without  evidence,  171a. 

alternative  rules  of  damages,  1716. 

prospective  loss,  172^ 

future  effects  of  personal  injury,  172a. 

gain  prevented;  profits,  173. 

allowance  of  profits,  how  regulated,  174. 

early  cases,  175. 

profits  recoverable  if  proximate,  natural,  and  certain,  176. 

general  rule,  177ii 

cases  of  entire  loss  do  not  fall  within  the  rule,  178. 

gain  expected  from  the  use  of  money,  179. 

loss  through  injury  to  capacity  for  labor,  180. 

probable  future  increase  of  capacity,  180a. 

personal  injury  resulting  in  loss  of  business,  181. 

profits  of  an  established  business,  182. 

uncertain  profits  of  an  established  business,  182a. 

profits  of  an  unlawful  business,  1826. 
of  a  new  business,  183. 

damages  for  obstructing  the  use  of  land,  184. 

failure  to  give  possession  of  real  estate,  185. 

failure  to  put  a  structure  on  land,  186. 

loss  of  use  of  a  road  or  bridge,  187. 

damages  for  wrongful  eviction,  188. 
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CEKTAm— Continued. 

loss  of  the  use  of  business  premises,  189. 

injury  to  maciiinery,  190. 

injury  to  crop,  191,  937. 

profits  of  a  contract,  192. 

contracts  for  a  share  in  the  profits  of  a  business,  193. 

agency  commission  contracts,  193a. 

contracts  in  restraint  of  trade  or  competition,  193&. 

collateral  profits,  194. 

loss  of  use  of  personal  property,  195. 

loss  of  use  of  a  vessel,  196. 

profits  expected  from  a  sale  of  goods,  197. 

profits  included  in  the  market  price,  198. 

profits  expected  from  the  manufacture  of  raw  material,  199. 
from  competition  or  speculation;  value  of  a  chance,  200. 
CERTAINTY,  m  elevated  railway  cases,  1205. 

necessary  for  recovery  of  d.  on  injunction  bond,  6856. 

no  recovery  for  loss  of  speculative  profits,  889. 

of  loss  in  action  against  telegraph  companies,  888. 

of  profits  expected  from  use  of  money,  685ft. 

rules  of,  applicable  to  actions  for  injury  to  passenger,  860. 

of  profits  of  business,  685e,  1087. 

of  d.  for  injury  to  land,  927. 

under  eminent  domain  statutes,  1087. 
CERTAINTY  OF  PROOF,  170  et  seq.    See  Phopits. 

loss  must  be  proved  with  reasonable  certainty,  170,  888,  889. 

when  not  to  be  attained,  reasonable  probability  must  be  shown,  170. 

best  proof  possible  must  be  given,  171. 

in  action  for  trespass  to  lands,  932.  , 

of  loss  from  personal  injury,  180. 

of  loss  of  business  through  personal  injury,  181. 

of  loss  of  capacity  to  labor,  180. 

of  loss  of  chance  of  promotion,  860. 

of  loss  of  opportunity  to  compete  for  prize,  200. 

of  loss  of  professional  earnings,  180. 

of  loss  of  speculation,  200. 

of  loss  of  time,  180. 

of  profits,  173  et  seq.,  1087.    See  Profits. 

of  prospective  loss,  172.    See  Prospective  Damages. 

of  value  of  growing  crops,  937. 

rules  as  to,  1087,  1094. 
CERTAINTY  OF  REMOTENESS,  1094. 
CERTIFICATE  OF  STOCK,  value  of,  257. 

conversion  of,  494. 
CESTUI  QUE  TRUST,  d.  recoverable  by,  for  injury  to  land,  70,  83. 
CHAIN,  warranty  of  sufRcieilcy  of,  164a. 

CHAMPAGNE,  value  of,  where  similar  quality  not  procurable,  163. 
CHANCE  of  being  called  upon  to  stay,  170. 

of  gain,  compensation  for  loss  of,  200. 
value  of,  200. 
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CHANCE— Con«»ni<ed. 

of  obtaining  employment,  200. 
prize,  200. 

that  father  will  pay  son's  debts,  200. 

of  presenting  one's  self  for  employment,  200. 

of  promotion,  860. 
CHANCELLORS,  jury  said  to  be,  605. 

CHANCERY  interposes  to  prevent  forfeiture  of  penalty,  6756. 
CHANGE  in  building  plans,  1164. 

in  constitutions  with  regard  to  taking  by  eminent  domain,  1122. 

in  construction,  new  d.  from,  1152. 

in  course  of  river,  1120. 

in  current  of  river,  1109  n. 

in  grade  of  sidewalk,  1122. 

of  street,  1110  n,  1112a,  1112a,  n.,  1119,  1119  n,  1120,  1121  n, 
1122  n,  1123  n,  1149  n,  11496,  1151  n,  1164,  11656,  1168  n. 

in  gauge  of  railroad,  1152. 

in  plan  of  construction,  1152. 

in  size  of  cars,  1149  n. 

in  structure,  1109. 

in  use  of  property  taken,  1109. 
CHANGED  CONDITIONS,  cost  of  adapting  property  to,  1164. 
CHARACTER  of  plaintiff,  mitigation  of  d.  because  of,  451,  480,  641. 

as  affecting  d.  for  defamation,  451. 
for  false  imprisonment,  466. 
for  personal  injury,  488. 

in  mitigation  of  exemplary  d.,  377. 

of  appliances,  1166. 

of  deceased,  may  be  proved  in  action  for  death,  580o. 

of  newspaper,  aggravation  of  d.  in  libel  because  of,  445. 

of  soil,  1166c. 
CHARGE,  contract  to  indemnify  against,  795. 

on  damages  must  be  in  accordance  with  law,  1320. 

erroneous,  1321. 
CHARITABLE  AID,  d.  not  reduced  because  of  receipt  of,  67,  719,  860. 
CHARTER,  detinue  for,  527. 

of  city,  provisions  of,  1112a. 
CHARTER-PARTY,  demurrage  in,  391,  419,  420. 

recovery  for  loss  of,  in  admiralty,  589. 

recoupment  in  action  on,  1063,  1068. 
CHARTER  POWERS,  acts  outside,  1110. 

CHARTERER,  d.  against,  for  breach  of  contract  to  furnish  cargo,  858. 
CHASTITY,  want  of,  as  mitigation  of  d.  for  seduction,  476. 

for  personal  injury,  488  n. 

for  breach  of  promise  of  marriage,  641. 
CHATTEL,  d.  recoverable  by  limited  owner  of,  76. 
by  possessor  against  stranger,  76. 
in  replevin,  77. 
possessor  against  owner,  78. 
against  one  from  whom  owner  cannot  recover  full  value,  79. 
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CHATTEL— Cowiinited. 

by  owner  out  of  possession,  80. 

by  party  to  conditional  sale,  80a. 
to  mortgage,  81. 

between  parties  to  mortgage  of,  82. 

between  mortgagor  or  mortgagee,  81,  82. 

by  part  owner,  83. 

by  creditor  in  case  of  fraudulent  transfer  of,  83o. 
d.  for  loss  of  use  of,  195. 
payment  in,  279-281. 
value  of,  242  et  seg. 
measure  of  d.  for  destruction  of,  432a. 
action  for  injury  to,  432o. 
value  of,  how  estimated,  433. 
value  of,  when  estimated,  434. 
d.  for  detention  of,  435. 
measure  of  d.  for  injury  to,  435. 
expenses  of  repair  or  cure  of,  435. 
d.  for  depreciation  in  value  of,  435. 
d.  for  loss  of  use  of,  435. 

no  consequential  d.  for  total  destruction  of,  436. 
consequential  d.  for  injury  to,  436. 
expenses  of  avoiding  consequences  recoverable,  437. 

even  when  they  enhance  loss,  438. 
higher  intermediate  value  on  non-delivery  of,  507,  517,  519,  744r-749 
d.  for  removal  of,  in  action  for  trespass  q.  c.  /.,  943. 
recoupment  in  case  of  sale  of,  1059  et  seq. 

hire  of,  1063. 

exchange  of,  1071. 
sale  of.   See  Sale.  , 

CHECK,  dishonor  of,  45. 

d.  for,  need  not  be  proved,  1310a. 

d.  for  failure  to  pay,  105,  153a,  171a. 

d.  for  destruction  of,  107a,  n. 

d.  for  detention  of,  538. 
arrest  for  swindling  as  result  of  dishonor  of,  168. 
value  of,  256. 

interest  on,  from  time  of  presentment,  302a. 
re-exchange  on,  700a. 
right  of  set-off  against,  1031. 
CHIEF  OF  POLICE,  recovery  on  bond  of,  692a. 
CHILD,  breach  of  contract  to  support,  633a. 
d.  for  injury  to,  43^,  n.,  441. 
d.  for  wrongful  removal  of,  from  train,  43ff,  n. 
d.  for  delay  of  message  announcing  illness  of,  894. 
d.  for  failure  to  deliver  message  announcing  sickness  or  death  of,  8946. 
exemplary  d.  for  loss  of  service  of,  376. 

expense  of  search  for,  recoverable  in  action  for  abduction,  469. 
fear  of  deformity  of  unborn,  43ff. 
four  years  old,  capacity  of,  to  suffer  mentally,  43J;. 
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CHILD — Continued. 

malicious  arrest  of,  4dg,  n. 

mental  suffering  may  be  felt  by,  4Sk,  89id. 

presumption  of  loss  to,  in  action  for  death,  584a. 

recovery  by,  for  loss  of  earning  capacity,  86c,  n. 
for  death  of  parent,  577. 
for  losses  after  majority,  577. 
for  services  rendered  to  parent,  673d. 
for  fright  from  expulsion  from  train,  865. 

recovery  by  parent  for  loss  of  society  of,  48. 
for  death  of,  172a,  575,  576. 

based  on  continuance  of  life  beyond  minority,  575. 
for  death  of  adult,  576. 
CHILDBEARING  POWER,  d.  for  loss  of,  41a. 
CHILDBIRTH,  recovery  for,  by  woman  seduced,  477. 
CHILDREN,  number  of,  may  be  shown  in  action  for  death,  580. 
CHOSE  IN  ACTION,  value  of,  256. 
CHRISTIAN  SCIENTIST,  bearing  on  pain  of  fact  that  one  is,  1307. 

capacity  of,  to  suffer  pain,  43fc. 
CHRISTMAS  TRADE,  d.  for  loss  of,  182a,  n. 

CHURCH,  evidence  admitted  that  deceased  was  member  of,  in  action  for  death, 
580a. 

benefit  to,  by  opening  streets,  1128. 

value  of  land  for,  11716. 
CHURCH  SERVICES,  d.  for  interruption  of ,  42. 
CHURCHYARDS,  taking  of,  1081. 
CICERO,  his  criticism  of  Roman  procedure,  1313. 
CIGARETTE  MACHINE,  d.  for  failure  to  exhibit,  194. 
CINDERS,  d.  from,  1116,  1121,  1123  n,  1151,  1152a,  1165,  1165a,  1165a,  n. 
CIPHER  MESSAGES,  d.  for  default  in  transmitting,  154,  890,  891. 
CIRCUITY  OF  ACTION,  prevention  of,  1031. 

doctrine  of  recoupment  founded  on  avoidance  of,  1040. 
CIRCUMSTANCES  of  breach  of  promise  of  marriage  may  be  shown,  639a. 

of  family,  shown  in  action  for  death,  580. 
in  action  for  death  of  adult  child,  576. 

of  plaintiff,  considered  in  actions  for  death,  574o. 
CITY,  interest  on  claim  against,  302a,  337. 

for  destruction  of  property,  317. 

forfeiture  in  contract  with,  whether  penalty,  416a. 

liability  of,  for  ultra  vires  act,  1110  n. 

improvements  by,  1112. 

taking  water  works  by,  under  contract,  1173. 
CITY  ATTORNEY,  recovery  for  services  of,  on  injunction  bond,  686ifc. 
CITY  CHARTER,  provisions  of,  1112o. 
CITY  CLERK,  recovery  on  bond  of,  693. 
CITY  LIMITS,  building  of  drains  outside  of,  1110  n. 
CITY  LOTS,  value  of  land  for,  1165b,  11716. 
CITY  ORDINANCE  for  condemnation,  1151  n. 
CITY  PROPERTY,  net  yield  of,  1179. 
CIVIL  DAMAGE  ACT,  individual  acts  causing  injury  governed  by,  36a. 
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CIVIL  DAMAGE  ACT— Continued. 

principles  on  which  the  statutes  rest,  1247. 

when  death  ensues,  1248. 

means  of  support,  1249. 

injury  to  property,  1249a. 

other  damages,  1250. 

sales  by  several  persons,  1251. 

acquiescence  a  bar,  1252. 

avoidable  consequences,  1253. 

exemplary  damages,  363,  377a,  387,  1254. 

consequential  damages,  143,  1255. 

mental  suffering,  359,  1256. 

excessive  damages  under,  1366. 
CIVIL  LAW,  d.  in,  discretionary,  25. 

exemplary  d.  in,  355. 

liquidated  d.  in,  393,  427. 

as  to  confusion,  505. 

as  to  interest  on  bill  or  note,  697. 

as  to  sale  of  chattel,  783. 

as  to  payment  by  note,  797  n. 

recovery  in,  for  improvements  on  ejectment  from  land,  903.  ' 

allowance  for  improvements  in  action  for  mesne  profits,  915. 

analogies  of,  as  to  real  covenants,  954. 

meaning  of  "compensation"  in,  1031. 
CLAIM,  d.  for  failure  to  collect,  633c. 
against  guardian,  692k. 
against  agent,  819. 
against  attorney,  831. 

contract  to  indemnify  against,  794;  795. 

d.  for  neglect  to  prosecute,  814,  831. 

against  telegraph  company,  limited  by  rule,  876. 

what  may  be  allowed,  1041. 

limit  of  time  for,  under  statute  of  eminent  domain,  1151  n. 
CLAY,  profits  from  selling,  184. 

d.  for  removal  from  land,  935  n. 
by  tenant,  936. 

d.  for  breach  of  contract  to  remove,  614  n. 

value  of  deposits  of,  1166e. 
CLERGYMAN,  injury  to,  180. 

injury  to  reputation  of,  153a,  n. 
CLERK,  city,  recovery  on  bond  of,  693. 

county,  d.  against  for  negligence,  560,  561. 

d.  in  action  against,  559,  559a. 

recovery  on  bond  of,  692A. 

town,  d.  in  action  against,  562. 
CLOAK-ROOM  in  theatre,  contract  for  furnishing,  1097. 
CLOSING  of  alley,  d.  for,  1149  n. 

of  highway,  1090,  1123. 
CLOTH,  breach  of  contract  to  dye,  620  w. 

d.  to  while  sponging,  633&,  n. 
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CWTn—Cmtinued. 

d.  for  breach  of  warranty  of,  766  n. 

d.  for  delay  in  transportation  of,  854. 
CLOTHES,  value  of,  251. 
CLOTHING,  value  of,  251,  722,  873. 

value  of  second-hand,  251. 

use  of,  107a,  n. 

d.  for  breach  of  contract  to  press,  614  n. 
CLOUD  on  title,  caused  by  injunction  suit,  Q85h. 
CLOVER  seed,  value  of,  768. 

COACH,  agreement  not  to  run,  liquidated  d.  for  breach  of,  418. 
COAL,  d.  for  breach  of  warranty  of  quality  of,  156,  162. 

d.  for  wrongfully  mining,  501,  502,  503,  935. 

d.  for  breach  of  contract  to  mine,  614  n. 
to  carry,  618  n. 

d.  for  failure  to  transport,  633d,  843. 

d.  for  non-deUvery  of,  734. 

d.  for  failure  to  furnish  cars  for  transportation  of,  843a. 

d.  for  delay  in  transportation  of,  856. 

d.  for  removal  from  land,  935. 

failure  of  title  to,  976. 

nearness  of  pipe-line  to  underlying,  1166c. 
COAL-BEARING  LAND,  support  of  surface  by,  1166c. 
COAL  BEDS,  nature  of,  184. 
COAL  DEALER,  evidence  of  profits  of,  181  n. 
COAL  DUST  sold  for  brick,  164a. 
COAL  LAND,  breach  of  covenants  in  lease  of,  999k. 
COAL  STRATA,  support  for  pipe-line  from,  1166c. 
COAL-YARD,  d.  to,  1164. 
COATS,  contract  to  manufacture,  208  n. 
CODE  NAPOLEON,  1312. 

damages  under  the  system  in  France  previous  to,  25. 
CODES,  d.  under  modem  European,  28a. 
COFFIN,  d.  for  failure  to  furnish,  45. 
COIN.    »See  Payment,  Medium  of. 

whether  merchandise,  272  n. 

specific  agreements  to  pay  in,  270. 

judgment  payable  in,  272. 

d.  against  carrier,  for  loss  of,  272. 

tort  for  loss  of  gold,  272. 

d.  for  conversion  of,  492. 

foreign,  value  of,  in  this  country,  273,  274. 
COLD,  exposure  of  passenger  to,  143  n. 

loss  of  apples  by,  164. 

injury  from,  in  riding  to  destination  after  wrongful  conduct  of  carrier 
226i. 

compensation  for  suffering  caused  by,  457. 

contracted  by  passenger,  by  reason  of  delay  in  transportation,  863. 
of  wrongful  expulsion,  867. 
COLLAR-BONE,  excessive  damages  for  fracture  of,  1350. 
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COLLATERAL  profits,  194. 

undertakings,  profits  of  excluded,  130. 

agreement  on  sale  of  goods,  damages  for  breach  of,  749a, 

agreement  to  save  harmless,  791. 

security,  d.  against  bank  for  loss  of,  819. 
COLLECTION,  d.  against  agent  for,  819. 

of  claim,  d.  for  failure  to  make,  633c. 

of  judgment,  d.  for  injunction  against,  685^. 

of  money,  to  what  official  term  referred,  &92d. 

of  note,  guaranty  of,  803. 
COLLECTOR  OF  CUSTOMS,  liability  of,  to  exemplary  d.,  381. 

d.  against,  563. 
COLLECTOR  OF  TAXES,  d.  in  action  against,  562. 
COLLIERY,  contract  for  sale  of  output  of,  1076. 
COLLISION,  d.  for  injury  by,  175,  196,  214. 

loss  of  profits  by,  175. 

avoidable  consequences  of,  214. 

expenses  of  salvage  and  repair,  226d. 

interest  allowed  in  case  of,  317,  597a. 

measure  of  d.  for,  587  et  seq. 

division  of  loss  by,  587. 

in  case  of  mutual  fault,  587. 
in  case  of  inscrutable  fault,  587. 
in  case  of  inevitable  accident,  587. 

liability  of  offending  vessels  to  third  parties',  588. 

consequential  d.  for,  589. 

conjectural  loss  by,  589,  593. 

whether  recoverable  in  excess  of  value,  590. 

reduction  of  d.  by,  591. 

insurance  paid  does  not  reduce  d.  for,  591. 

"one-third  new  for  old"  does  not  apply  in  case  of,  592. 

partial  loss  by,  592. 

loss  of  earnings  by,  593. 

total  loss  by,  594. 

value  of  vessel  lost  by,  595. 

loss  of  cargo  by,  596. 

costs  in  case  of,  597. 

stipulations  in  case  of,  598. 

recovery  on  insurance  policy  for  injury  by,  718. 
COLONIES,  substitutes  for  money  in,  266. 
COLORADO,  no  exemplary  d.  in,  at  common  law,  358. 

constitutional  provisions  for  taking  by  eminent  domain  in,  1123. 
as  to  benefit  in,  1136. 
COLORED  WOMAN,  d.  by,  for  being  wrongfully  placed  in  car,  47  n. 
COLORING  MATTER,  d.  for  breach  of  warranty  of,  766. 
COLUMBIA,  District  of,  provisions  as  to  benefits  in,  1148. 
COMBINATION  to  raise  or  depress  price,  agreement  to  form,  632. 
COMFORT,  recovery  for  interference  with,  929. 

of  home,  recovery  for  deprivation  of,  by  nuisance,  948. 
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COMFORT— Conimwed. 

of  husband,  recovery  for  loss  of,  in  action  for  breach  of  promise  of  mar- 
riage, 638a. 

of  wife,  recovery  by  husband  for  loss  of,  148. 
COMMENCEMENT  OF  SUIT,  whether  damages  allowed  after,  84,  85.    See 

Pkospbctive  Damages. 
COMMERCIAL  MESSAGE,  d.  for  default  in  transmitting,  882  et  seq.,  891. 
COMMISSION  on  business,  193o. 

on  orders  sent  in,  193a,  n. 

on  probable  future  sales,  633. 

on  gopds  manufactured,  compensation  by,  669. 

to  be  added  to  value  of  cargo,  712. 

due  to  broker  for  services,  834a. 

compensation  for  loss  of,  by  wrongful  discharge,  834c. 

d.  for  discharge  of  agent  compensated  by,  834c. 

of  insurance  agent,  on  renewals,  834e. 

from  both  parties,  agent  not  entitled  to,  834/. 

of  broker,  not  recoverable  for  breach  of  contract  to  convey  land,  1017. 
COMMISSION  AGENT,  recovery  by,  on  policy  of  insurance,  725. 
COMMISSIONER  to  construct  drain,  recovery  on  bond  of,  692. 
COMMODITIES,  contract  payable  m,  279,  290. 
COMMON,  action  for  surcharge  of,  100. 

maintenance  of  action  by  tenant  in,  75. 
COMMON  CARRIER.    See  Carrier. 

telegraph  company  is  not,  875. 
COMMON  COUNT,  recovery  on.   See  Quantum  Meruit. 

action  on,  106. 
COMMON  INJURY,  1165a. 
COMMON  LAW  differs  from  equity  as  to  d.,  4. 

gives  no  remedy  in  case  of  public  wrongs,  34. 

for  which  no  private  remedy,  35. 

unless  there  is  particular  private  damage,  35. 

relieves  only  from  actual  injury,  96a. 

exemplary  d.  in,  355. 

no  apportionment  of  loss  between  wrong  doers  in,  586. 

principles  of,  in  actions  for  breach  of  contract,  604. 

recovery  for  mesne  profits  in,  906. 

change  of,  by  constitution  as  to  d.  for  taking  by  eminent  domain, 
1122. 

d.  not  actionable  at,  whether  recoverable  in  eminent  domain,  1124. 

allowance  of  benefits  at,  not  matter  of  difficulty,  1125. 
COMMUNICATION  OF  DISEASE,  d.  for,  125,  769,  927. 
COMPANIONSHIP,  recovery  for  loss  of,  by  husband  on  death  of  wife,  578. 
COMPANY,  flooding  of  land  by  canal,  1108  n. 

acquisition  of  property  held  by  water,  1171d. 
COMPASS,  recovery  in  admiralty  of  expense  of  readjusting,  589. 
COMPENSATION,  for  consequential  d.    See  Consequential  Damages. 

prospective  profits.    See  Consequential  Damages. 

recovery  beyond.    See  Exemplary  Damages. 

in,  reference  to  profits.    See  Profits. 
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COMPENSATION— CoJi<m«erf. 

under  eminent  domain  statutes.    See  Eminent  Domain. 

judgment  given  to  make,  2. 

in  equity,  3. 

Anglo-Saxon  was  pecuniary,  10. 

amount  of,  defined  in  Anglo-Saxon  law,  11. 

remedy  for  invasion  of  right  of,  29. 

the  method  of  redress  at  law,  29,  30. 

is  the  rule  in  tort,  30. 

principle  of,  adhered  to  even  in  tort  whqre  no  aggravation,  30. 

in  actions  on  contract,  30. 

consideration  immaterial,,  30. 

departed  from  in  actions  for  breach  of  promise  of  marriage,  30  n. 

in  admiralty,  30  n. 

in  allowance  of  exemplary  d.,  30  n.,  347, 

amount  of,  is  a  question  of  law,  31. 

analysis  of,  37. 

the  elements  of  injury,  37. 

perfect  compensation  impossible,  38. 

aim  of  law,  38. 

legal  acceptation  of,  38. 

inaccurate  to  speak  of  damages  as  resulting  in,  38. 

how  far  term  incorrectly  applied,  38. 

limitations  of,  38. 

legal,  inadequate,  38. 

juridical  interpretation  of,  a  very  restricted  one,  38. 

the  injuries  for  which  compensation  is  given,  39. 

for  injuries  to  property,  40. 

for  physical  pain,  41. 

for  impairment  of  physical  power,  41o. 

for  inconvenience,  42. 

for  mental  suffering — ^Early  misconception  of  rule,  43. 

ambiguity  of  the  term  "Mental  Suffering,"  43o. 

physical  impact  theory,  436. 

public  policy  theory,  43c. 

the  course  of  decision,  43d. 

conclusion  to  which  the  course  of  decision  points,  43e. 

mental  suffering  alone  not  usually  a  cause  of  action,  43/. 

no  recovery  for  sympathetic  mental  suffering,  43j. 

mental  suffering  resulting  in  physical  harm,  43ft. 

mental  suffering  consequent  upon  an  independent  actionable  wrong, 
431 

mental  suffering  for  intentional  wrong,  43^. 
what  persons  can  suffer  mentally,  43fc. 

damages  .fqr  mental  suffering  in  actions  for  personal  injury,  44. 

for  tortious  injury  to  property,  44a. 

in  actions  of  contract,  45. 

in  actions  against  pubUc  service  corporations,  45a. 

difficulty  of  estimating  in  money  no  objection,  46. 

mental  injury  must  be  real,  46a. 
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COMPENSATION— Conimued. 

kinds  of  mental  injury  compensated,  47. 

for  injuries  to  family  relations,  48. 
to  personal  liberty,  49. 
to  reputation  and  standing  in  society,  50. 

aggravation  and  mitigation,  51. 

matter  of  evidence,  not  of  law,  52. 

in  tort,  44-47.    See  Mental  Stjfpering. 

in  breach  of  promise  of  marriage,  45,  47. 

in  libel  and  slander,  47. 

reduction  of  damages,  53  et  seq.    See  Damages. 

for  expenditure  in  recovering  property,  58. 

recoverable  by  one  owner,  68. 

for  loss  of  time,  180. 

rule  of,  must  not  be  departed  from  in  liquidating  d.,  406. 

a  question  of  law,  606. 

amount  of,  for  services  performed,  664. 

to  be  made  only  for  actual  loss  in  actions  on  bonds,  675d. 

due  to  agent  for  services,  834o. 

of  carrier,  841. 

for  risk  of  injury,  866. 

meaning  of,  in  civil  law,  1031. 

for  good  will,  1081,  1087. 

special  rules  as  to,  in  England,  1100. 

for  taking  or  damaging  property,  1106. 

in  absence  of  constitutional  provisions,  1107. 
covers  what  d.,  1108,  1109,  1110. 

for  detriment  to  landowner,  1150. 

for  use  of  track,  1150. 

meaning  of  statute  allowing  "just  compensation,"  1150. 

entry  without  making,  1151. 

in  something  else  than  money,  1172. 

based  on  enhanced  value,  1174. 

for  improvements,  1176. 

for  private  road,  1178. 

for  value  to  owner,  1081. 

based  on  good  will,  1083. 
COMPETE,  contract  not  to,  182. 
COMPETITION,  loss  of  opportunity  for,  200. 

profits  from,  200. 

agreement  not  to  sell  goods  in,  632. 
COMPLETION  of  railroad,  injury  after,  1151  n. 
COMPOSITION  OF  OFFENCES,  36. 

allowed  only  where  there  is  a  concurrent  civil  remedy,  36. 
COMPOUND  INTEREST,  now  allowed  on  legacy,  301c. 

recoverable  for  fraud  of  fiduciary,  311a. 
against  trustee,  311c. 
guardian,  3 lid. 

not  originally  allowed,  343. 

allowed  by  agreement,  343. 
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COMPOUND  INTEREST— Continued. 
by  mercantile  custom,  344. 
for  fraud,  344. 

never  allowed  by  way  of  damages,  345. 

on  arrears  of  stipulated  interest,  345. 
of  annuity,  345. 

on  overdue  coupons,  346. 
COMPROMISE  of  public  offences  illegal,  36. 

of  private  tort,  36. 

verdict  reached  by,  may  be  set  aside  as  inadequate,  1368. 
COMPULSORY  and  permissive  powers,  distinction  between,  1089,  1111. 
COMPULSORY  EVICTION,  d.  from,  1080. 

diminution  in  value  because  of,  1083. 
COMPURGATORS,  trial  by,  16; 

CONCLUSIONS,  general  on  eminent  domain  in  the  United  States,  1124. 
CONCURRENT  INSURANCE,  720,  725. 
CONDEMNATION,  city  ordinance  for,  1151  n. 

d.  for  use  before,  1109. 

improvements  on  land  after  order  for,  1151. 

time  of  order  for,  1151. 

value  for  purpose  of,  llTle. 

of  island  for  boom,  llTle. 

of  land  for  boat  railway,  11716. 

for  levee  purposes,  1123  n.,  1149  n. 
for  reservoir  purposes,  1171e. 
used  for  a  ferry,  1173. 

of  turnpike,  1173. 
CONDEMNATION  PROCEEDINGS,  basis  of  right  in,  11496. 

past  trespasses  considered  in,  1150. 

conversion  of  action  of  trespass  into,  in  Minnesota,  1151. 

proof  in,  1163. 

judgment  confessed  in,  1109  n. 

building  of  road  without,  1165c. 
CONDITION  of  bond,  675a,  679a. 

of  purchase  or  sale,  d.  for  error  in  transmitting,  886. 

of  franchise,  1112a. 

cost  of  adapting  property  to  changed,  1164. 

of  property  as  left,  11656. 
CONDITIONAL  SALE,  effect  on  amount  of  recovery,  497g. 
CONDITIONAL  VENDOR,  recovery  by,  on  fire  poUcy,  725. 
CONDUCT  intentionally  insulting  d.  for,  43^. 

CONDUCTOR,  recovery  for  act  of,  in  putting  passenger  off  at  wrong  place, 
43j. 

liquidated  d.  against,  for  taking  fare  from  passenger,  416. 

consequences  of  negligence  of,  865. 

good  faith  of,  prevents  exemplary  d.  for  expulsion  from  train,  865. 
CONDUIT,  profits  of  contract  to  construct,  614  n. 
CONFEDERATE  STATES  MONEY,  contract  payable  in,  278. 

standard  of  value,  278. 

at  inception  of  contract,  278. 
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CONFEDERATE  STATES  MO^Wi— Continued. 
at  maturity  of  contract,  278. 

value  of  consideration,  278. 
CONFLAGRATION,  d.  for  destruction  of  property  to  stay,  723o,  928. 
CONFLICT  OF  LAWS,  ch.  lix. 

general  principles,  1373. 

actions  against  telegraph  companies,  1374. 

actions  on  a  bill  or  note,  1375. 

as  to  protest  for  non-acceptance  or  non-payment,  1375. 

as  to  re-exchange,  1375. 

damages  for  death,  1376. 

rate  of  interest,  1377. 

interest  on  judgments,  1378. 

presumption  as  to  legal  rate  of  interest,  1379. 

exemplary  damages,  1380. 

liquidated  damages,  1381. 

medium  of  payment,  1382. 

matters  of  procedure,  1383. 
CONFORMATION  of  land,  effect  of,  on  cost  of  bridge,  1171e. 
CONFUSION,  d.  for,  505. 
CONJECTURAL  probability  of  futuve  loss,  172. 

risk  and  danger,  1165c. 

d.  in  patent  suits  must  not  be,  1227. 
CONJECTURAL  DAMAGES.    See  Certainty  op  Proof. 

cannot  be  recovered  in  admiralty,  589,  593. 

on  statutory  bond,  680. 
CONJECTURAL  PROFITS,  cannot  be  recovered,  742a. 
CONJECTURE,  d.  not  reduced  by,  1161. 
CONNECTICUT,  amount  of  exemplary  damages  recovered  in,  234. 

rule  of  d.  for  escape  in,  554. 

rule  in,  for  d.  on  breach  of  warranty,  962. 

constitutional  provisions  as  to  allowance  of  benefits  in,  1147. 
CONNECTING  CARRIERS,  liability  of,  for  loss  of  goods,  846. 
CONNECTING  LINES,  liability  of  carrier  in  case  of,  846. 
CONNECTION  with  new  sewer,  expense  of  making,  1166d. 
CONNECTIONS,  delays,  inconveniences,  and  jolts  at,  1150. 

additional  value  due  to,  1173. 
CONSENT,  rescission  of  contract  by,  655e. 

rescission  of  service  by,  673. 

to  building  of  railroad,  1109. 

occupation  of  land  with,  1151  n. 

laying  tracks  without  owner's  consent,  1175. 

entry  by,  1177. 

by  acquiescence,  1177. 
CONSEQUENCES  OF  ILLEGAL  ACT,  when  damages  given  for.    See  Conse- 
quential Damages. 

future,  172. 

contingent',  speculative,  or  merely  possible,  172. 

which  might  have  been  prevented,  1104,  1172o.    See  Avoidable  Con- 
sequences. 
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CONSEQUENCES  OF  ILLEGAL  ACT— Continued. 

of  exposure  to  weather,  whether  recoverable,  867  et  seq. 
CONSEQUENTIAL  DAMAGES,  110  et  seq. 
I. — Proximate  and  Remote  Damages 

term  includes  remote  damages,  110. 

not  synonymous  with  remote  damages,  110. 

not  all  results  of  a  wrongful  act  are  compensated,  110. 

direct  and  indirect  results  of  a  wrong,  111. 

avoidable  consequences  distinguished.  111. 

direct  d.  distinguished  from  consequential,  111. 

fundamental  distinctions.  Ilia. 

proximate  and  remote  cause,  1116. 

tests  proposed  for  the  determination  of  proximate  cause,  111c. 

time  and  distance,  11  Id. 

probabiUty  and  rarity;  possibiUty  and  impossibility,  llle. 

causal  sequence.  111/. 

causa  sine  qua  non,  112. 

the  "but  for  which"  rule,  112. 

remote  consequences  not  compensated,  113. 

consequences  of  an  act  complex  in  nature,  114. 

Scott  V.  Shepherd,  115. 

what  consequences  are  remote,  115a. 

question  of  remoteness  a  question  of  fact,  116. 

instances  of  proximate  and  remote  consequences,  117. 

cause  and  condition,  118. 

exposure  to  risk:  negligence  concurring  with  cause  for  which  defendant 
is  not  responsible,  119. 

cases  against  carriers  119a. 

comparative  exposure  to  risk,  119a. 

anticipation  of  loss,  119a. 

causes  of  divergence  in  the  cases,  1196. 

analogy  in  cases  of  deviation,  119c. 

leading  cases  in  Massachusetts,  New  York  and  Pennsylvania,  119(i. 

confusion  of  authorities,  119e. 

lack  of  privity  or  duty  as  affecting  cause  of  action,  120. 

damage  supervening  from  a  collateral  cause,  120a. 

proximate  and  remote  results  of  statutory  injuries,  1206. 

Louisiana  law,  121. 

consequences  of  intermeddling  with  property,  121a. 
II. — What  Consequences  Abe  Proximate 

direct  consequence  always  proximate,  1216. 

aggravation  of  pre-existing  disease,  1216. 

classification  of  cases  involving  remoteness,  121c. 

interposition  of  a  natural  force,  121d. 

loss  by  exposure  to  the  weather,  122. 

injury  by  supervening  disease  of  accident,  123. 

interposition  of  the  act  of  an  animal,  124. 

infectious  disease,  125. 

defects  in  fences  and  gates,  125a. 

straying  cattle,  125a. 
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CONSEQUENTIAL  HAMAGW— Continued. 

intervention  of  human  agency,  126. 

interposition  of  plaintiff,  126a. 

damage  resulting  to  feelings  of  the  injured  party,  1266. 

loss  through  a  forced  sale  of  property,  126c. 

interposition  of  act  of  a  third  person,  126d. 

concurring  negligence  of  third  person,  126e. 

loss  of  credit,  127. 

loss  of  business,  127a. 

loss  caused  by  a  crowd  attracted,  128. 

loss  of  employment,  129. 

loss  of  a  dependent  contract,  130. 

judicial  or  other  official  action,  131. 

deprivation  of  means  to  an  end,  132. 

deprivation  of  property,  133. 

deprivation  of  business  premises,  134. 

deprivation  of  machinery,  134o. 

deprivation  of  means  of  protection  to  person  or  property,  135. 

detention  of  property,  136. 

loss  of  service,  137. 

recoverable  by  way  of  aggravation,  929. 
III. — Natural  Consequences 

meaning  of  the  term,  138. 

unnatural  or  unexpected  consequences  how  far  actionable,  139. 

damages  for  unexpected  consequences  of  a  legal  injury,  140. 

difference  between  tort  and  breach  of  contract,  141. 

general  conclusion  as  to  natural  consequences,  142. 

natural  consequences  in  actions  of  tort,  143. 

the  rule  in  Hadley  v.  Baxendale,  144. 

Griffin  V.  Colver,  145. 

meaning  of  the  rule  in  Hadley  v.  Baxendale,  146. 

Cory  p.  Thames  I.  W.  &  S.  B.  Co.,  147. 

general  results  of  Hadley  v.  Baxendale,  147a. 

natural  consequences  of  breach  of  contract,  148. 

unnatural  consequences  of  breach  of  contract,  149. 

action  against  carrier  of  passengers,  150. 

loss  caused  by  unexpected  natural  causes  supervening  on  the  defendant's 
act,  151. 

carrier's  delay  in  transportation  of,  or  loss  of  machinery  or  supplies,  152. 

breach  of  contract  to  supply  machinery  or  materials  for  trade  or  manu- 
facture, 153. 

breach  of  contract  to  supply  money,  153a. 

telegraph  and  messenger  companies,  154. 

agreement  to  repair,  155. 

loss  of  a  sub-contract,  156. 
IV. — Notice 

general  rule,  157.    See  Notice. 

notice  of  consequences  of  a  breach  of  contract,  158. 

notice  must  form  the  basis  of  a  contract,  159. 
but  need  not  be  part  of  the  contract,  160. 


INDEX  3137 

[References  are  to  sections,  d.  means  damage;  n.  means  note.]  ' 

CONSEQUENTIAL  DAMAGES-^Continued. 
notice  of  a  sub-contract,  161. 
notice  of  a  contemplated  re-sale,  162. 
notice  of  a  sub-contract,  but  not  of  the  price,  163. 
notice  of  a  special  use  for  goods,  164. 
breach  of  warranty  of  fitness  for  purpose,  164a. 
notice  of  use  of  machinery,  165. 
notice  of  a  special  use  for  material,  166. 
notice  of  special  use  for  premises,  167. 
notice  of  special  use  for  funds,.  168. 
notice  of  special  use  for  information,  169. 
notice  of  special  need  for  promptness,  169a. 
V. — Instances  in  Actions  Sounding  in  Tort 
negligent  blast,  117. 
defect  in  highway  or  bridge  117. 
abduction  of  slaves,  117. 
pulling  down  fences,  117. 
expulsion  from  labor  union,  117. 
false  imprisonment,  117,  464. 
malicious  prosecution,  117. 
under  civil  damage  act,  117,  1255. 
injury  to  animals,  125. 
by  or  to  straying  animals,  125o. 
by  mob,  128. 

expulsion  from  sea-wall,  135. 
wrongful  arrest  of  servant,  137. 
injury  to  personal  property,  436. 
fraud,  441. 
defamation,  444. 
loss  of  service,  450. 
enticing  servant,  460. 
conversion,  506. 

loss  of  use  of  converted  property,  506. 
in  actions  of  replevin,  540. 
in  action  against  oflBcer,  565c. 
in  case  of  loss  in  admiralty,  589. 
negligence  of  clerk  of  court,  692^. 
trespass  to  lands,  927. 
injury  to  land,  927 
flooding  land,  942. 
nuisance,  946,  948,  949. 
VI. — Instances  in  Actions  Sounding  in  Contract 

general  rule  in  actions  of  contract,  144  et  seq.   See  Hadlet  v.  Baxendale. 

false  representations  in  sale  of  oil-well,  117. 

sale  of  defective  boiler,  117. 

failure  to  guard  convicts,  117. 

expulsion  from  railroad  train,  117,  865. 

injury  to  vehicle,  117. 

failure  to  honor  draft,  126c. 

breach  of  contract  to  forbear,  126c,  626. 

197 
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CONSEQUENTIAL  DAMAGES— Continued, 
breach  of  warranty  of  cable,  135. 
refusal  to  admit  to  dock,  135. 
breach  of  contracit  to  loan  money,  622. 
repudiation  of  contract,  636/. 
breach  of  promise  of  marriage,  638c. 
defective  construction  of  building,  644. 
delay  in  construction  of  building,  645. 
breach  of  contract  to  repair  building,  6466. 
breach  of  contract  of  service,  675. 
on  attachment  bond,  682. 

on  bond  for  injunction  against  taking  profit  from  land,  685fr. 
on  injunction  bond,  685ft. 
on  replevin  bond,  689a. 
loss  on  policy  of  marine  insurance,  718. 

of  fire  insurance,  724. 
non-delivery  of  goods,  742. 
non-acceptance  of  goods  sold,  757. 
breach  of  warranty  of  chattel,  765  et  seq. 
on  contract  of  indemnity,  806. 
payment  of  debt  by  surety,  806. 
sale  by  agent  without  authority,  838. 
failure  to  transport  goods,  843. 
loss  of  goods  by  carrier,  850. 
delay  in  delivery  by  carrier,  856. 
failure  to  transmit  telegram,  879,  881. 
failure  to  transmit  cipher  message,  890. 
wrongful  removal  of  telephone,  897o. 
breach  of  real  covenant,  980a. 

of  covenant  against  incumbrances,  980a. 
failure  to  give  possession  of  leased  premises,  984,  984a. 
eviction  from  leased  premises,  988o. 
fraud  in  procuring  tenant,  990c. 
breach  of  covenant  by  landlord  to  repair,  992. 

to  furnish  power,  995. 
abandonment  of  lease  by  tenant,  999/. 
breach  of  covenant  not  to  assign  leased  premises,  999fc. 
failure  to  convey  land,  1022. 
fraud  in  sale  of  land,  1027a. 
VII. — Peoceedings  in  Eminent  Domain 

misuse  of  term  under  eminent  domain  statutes,  1113. 
distinction  between  meanings  of  term,  1113  n. 
confounded  with  damnum  absque  injuria,  1113. 
exclusion  of,. 1122,  1170,  1182. 
in  opening  streets,  1120. 
in  grading  streets,  1120. 
in  Kentucky,  1123. 

Louisiana,  1123. 

Mississippi,  1123. 

New  York,  1131. 
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CONSEQUENTIAL  DAMAGES— Continued. 

Pennsylvania,  1118  n.,  1120. 
CONSEQUENTIAL  INJURY,  d.  include,  1101. 
CONSIDERATION,  not  measure  of  d.  for  breach  of  contract,  30. 

amount  of,  not  recoverable,  606o,  609,  610. 

not  to  be  inquired  into,  6066. 

when  inadequate,  0066. 

amount  of  recovery,  whether  affected  by  inadequacy  of,  6066. 

failure  of,  652. 

of  bill  or  note,  when  inadequate,  695. 

recoverable  in  Massachusetts  in  action  on  note,  695. 

of  endorsement  of  bill  or  note,  failure  of,  704. 

limit  of  recovery  on  rescission  of  contract  of  sale,  733a. 

how  proved  in  action  on  real  covenant,  964. 
for  breach  of  warranty,  964. 

doctrine  of  recoupment  whether  founded  on  failure  of,  1040. 

failed,  may  be  recovered  in  action  on  note,  1050. 
CONSIGNEE,  recovery  by,  76. 

on  policy  of  insurance,  725. 

d.  against,  for  delay  in  unlading  vessel,  857. 
CONSIGNOR,  recovery  by,  76. 
CONSORTIUM,  loss  of,  48. 

d.  for  loss  of,  439j. 
CONSPIRACY  to  injure  established  business,  182  n. 

in  restraint  of  trade,  d.  for,  3706. 
CONSTABLE,  intereston  money  collected  by,  303. 

bond  of,  692i. 
CONSTITUTION,  provisions  of,  for  taking  by  eminent  domain  in  Alabama, 
1122. 

Arkansas,  1123. 

California,  1122,  1123. 

Colorado,  1123. 

Georgia,  1122,  1123. 

lUmois,  1121,  1122. 

Iowa,  1148. 

Kansas,  1148. 

Kentucky,  1123. 

Louisiana,  1123. 

Maryland,  1148. 

Mississippi,  1123. 

Missouri,  1122,  1123. 

Montana,  1123. 

Nebraska,  1122,  1123. 

New  York,  1113. 

Ohio,  1148. 

Pennsylvania,  1120. 

Rhode  Island,  1145. 

South  Carolina,  1148. 

Texas,  1122,  1123. 

Virgmia,  1123. 
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CONSTITUTIONAL   PROVISIONS    on    eminent    domain,    construction    of, 
1106. 

compensation  in  absence  of,  1107. 
CONSTITUTIONALITY  of  legal  tender  notes,  269. 

CONSTITUTIONS,    change   of   common-law    rule    on    eminent    domain    by, 
1122. 

provisions  of,  as  to  benefits,  1131. 

older,  provisions  of,  1106. 
d.  under,  1113. 

new,  d.  under,  1118. 
CONSTRUCT,  profits  of  contract  to,  614  n. 

d.  for  breach  of  contract  to,  633d.    See  Construction,  Contract  of. 
CONSTRUCTING  culvert  under  road,  d.  for,  1109  n. 
CONSTRUCTION,  d.  for  increase  in  cost  of,  by  injunction,  685/. 

vibration  during,  1098. 

negligence  in,  1100. 

new  damage  from  change  in,  1152. 

necessary  additions  to,  1152. 

change  in  plan  of,  1152. 

seepage  after,  1164. 

evidence  of  value  of,  1302. 

of  canal,  1164. 

taking  of  materials  for,  1107. 

of  causeway,  1123  n. 

of  ditch,  1164. 

of  elevated  railroad,  1121  n. 

of  highway,  1108  n. 

of  raihoad,  1110  n.,  1117  n.,  1121,  1165a. 

of  reservoir,  1164. 

of  sewer,  1110  n.,  1119. 

of  street  railway,  1123  n. 

of  subway,  1151  n. 
CONSTRUCTION,  CONTRACT  OF,  607,  614,  616,  617,  630,  631,  633d,  633i, 
ch.  xxviii. 

avoidable  consequences  of  breach  of,  204. 

damages  recoverable  by  builder,  642. 

damages  for  failure  to  build,  643. 

defective  construction,  644. 

delay  in  construction,  645. 

on  contract  to  supply  machinery  or  power  for  buildings,  646. 

on  contract  to  furnish  materials  for  building,  646(i. 

on  contract  to  repair,  6466. 

building  and  repairing  roads,  647. 

building  or  repairing  a  bridge,  647a. 

constructing  a  railroad,  6476. 

other  contracts  of  construction,  647c. 

actions  by  or  against  architects,  648. 

breach  of  contract  by  subcontractor,  748o. 

extra  work  on,  655. 

prevention  of  performance  of,  by  Act  of  God,  655c. 
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CONSTRUCTION,  CONTRACT  OF— Cmtinued. 

impossibility  of  performance  of,  655c. 

acceptance  of  imperfect  performance  of,  656. 

substantial  performance  of,  656. 

recovery  of  compensation  for  partial  performance  of,  658-^62. 

recoupment  on,  1067. 
CONSTRUCTION  OF  LANGUAGE  of  English  Land  Clauses  Consolidation  Act, 
1118. 

of  constitutional  provisions  on  eminent  domain,  1106. 
CONSTRUCTIVE  EVICTION,  956. 
CONSTRUCTIVE  POSSESSION,  931  n. 
CONSTRUCTIVE  TOTAL  LOSS,  709,  711. 
CONTAGION,  exposure  of  property  to,  as  affecting  value,  265. 
CONTAGIOUS  DISEASE,  communication  of,  by  animals,  125. 
CONTEMPLATED  consequences,  of  failure  to  transmit  telegram,  879. 
CONTEMPLATION  of  loss  by  failure  to  transmit  cipher  message,  890. 
CONTEMPLATION  OF  PARTIES,  general  rule  on  subject  of.    See  Hadley  v. 
Baxendale. 

defendant  Uable  for  direct  injury  not  within,  1216. 

as  to  contracts,  144  et  seq. 

does  not  limit  field  of  recovery,  429  n. 
d.  within,  146  n. 

what  d.  are  within,  in  case  of  telegram,  879,  892  n. 

as  to  resale  of  land,  1005.    See  Natural  Consequences. 
CONTEMPT,  no  recovery  of  counsel  fees  in  defence  of  attachment  for,  in  action 

on  bond,  685i. 
CONTINGENCY,  compensation  for  services  dependent  upon,  670. 

on  which  profit  depends,  200. 
CONTINGENT  consequences,  172.    See  Certainty. 
CONTINUANCE  of  performance  of  contract  after  repudiation,  636c. 

of  nuisance,  after  title  passed,  liability  for,  959. 
CONTINUING  agreements,  what  are,  89,  636ff,  642. 

prospective  d.  for,  87. 

tort,  91,  924. 

trespass  to  lands,  92,  924.    See  Entire  Damages. 
CONTRACT, 

I. — General  Principles 

object  of  suit  on,  to  obtain  judgment  awarding  money,  4. 

mental  suffering  from  breach  of,  not  recoverable,  45. 

recovery  of  profits  of,  192. 

in  restraint  of  trade,  1936. 

general  application  of  rule  of,  205. 

no  redress  for  expenses  of  action  upon,  beyond  taxable  costs,  232. 

recovery  of  reasonable  expenses  of  former  suit  upon  breach  of,  240. 

interest  on  value  of  property  injured  by  breach  of,  312. 

interest  for  interfering  with  performance  of,  312  n. 

payable  in  installments,  412. 

d.  for  maliciously  procuring  breach  of,  470o. 

breach  of  collateral,  749o. 
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mNTRACyr— Continued. 

taking  water  works  by  city  under,  1173. 

special  damage  for  breach  of,  must  be  alleged,  1266. 

entire  and  separate,  85,  85o,  636(7. 

continuing,  89,  636ff. 

prospective  d.  for  breach  of,  87,  89. 

successive  performances  of,  84a. 

new  action  for  new  breach  of,  88. 
divisible,  partial  breach  of,  85. 
single,  85. 

where  breach  destroys,  90. 
natural  consequence  of  breach  of,  148. 
notice  of  consequences  of  breach,  158. 

must  form  basis  of  contract,  159. 

need  not  be  part  of  contract,  160. 

of  proposed  sub-contract,  157, 
rule  of  avoidable  consequences,  application  of,  does  not  apply  to  primary 
obligation,  218. 

party  not  called  on  to  violate,  in  avoiding  consequences,  225. 
duty  to  seek  employment  does  not  arise  on  every,  208. 
replacement  after  breach  of,  not  a  duty,  2286. 
offer  of  performance  after  breach  of,  53. 
suit  against  carrier  may  be  framed  to  sound  in,  840. 
action  may  be  brought  for  breach  of,  in  protecting  passenger,  859. 
action  on,  by  sender  of  telegram,  877, 
patent  a  species  of,  1213. 
performance  of,  prevented  by  defendant,  636d. 
deviation  from,  655. 

effect  of  cancellation  in  accordance  with  terms,  655(i. 
performance  of,  prevented  by  act  of  God,  655c. 

by  law,  655c. 

by  death,  655c. 
acceptance  of  work  not  according  to,  656,  659. 
substantial  performance  of,  657. 
recovery  on,  where  plaintiff  is  in  default,  658  et  seq. 
terminated  by  mutual  consent,  664  n. 
recoupment  in  actions  upon,  1070. 

for  hire  of  chattels,  1063. 

for  lack  ai  skill  in,  1036,  1067. 
II. — Actions  of 

various  forms  of,  600. 

actions  upon,  600. 

distinction  between  tort  and  contract,  601. 

distinction  not  destroyed  by  new  system  of  pleading,  602. 

breach  of  through  duress,  fraud,  or  oppression,  602. 

motive  not  considered:  exemplary  damages,  603. 

common-law  principles  in  oases  of  contract,  604. 

actual  loss  necessary  for  recovery  on,  604. 

furnishes  measure  of  d.  for  its  breach,  604 

vague  discretion  of  jury  formerly,  605. 
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CONTRACT— Continued. 

compensation  now  a  question  of  law,  606. 
amomit  of  the  consideration  not  recoverable,  606a. 
consideration  of,  not  to  be  inquired  into,  6066. 
inadequacy  of  consideration,  6066, 
imconscionable  agreements,  606c. 
benefit  of,  what  is,  609. 
III. — Waiver  op  Performance  and  Repudiation 

express  waiver  by  acceptance  of  partial  performance,  636. 
repudiation  of,  636a. 

performable  in  installments,  6366. 
continuance  of  performance  after  repudiation,  636c. 
anticipatory  breach:  damages  upon  breach  before  time  for  performance, 

636d. 
damages  affected  by  fluctuations  in  the  market,  636e. 
avoidance  of  loss  by  making  forward  contracts,  636/. 
IV. — Prospective  Damages 

entire  and  divisible  contracts,  636g. 
contract  to  repair,  636A. 

to  support,  636i. 
fluctuations  in   value   during   contract:   Masterton   v.  The   Mayor, 

636i. 
Goodrich  v.  Hubbard,  636fc. 
probable  future  expense  of  performing,  636i. 
general  conclusions,  636m. 
mutual  covenants,  636n. 
V. — Measure  op  Damages  in  Actions  upon 
measure  of  d.  in  general,  30,  30  n.,  144. 
under  codes,  28a. 
consideration  does  not  furnish,  30. 
nominal  d.  without  actual  loss  for  breach  of,  98,  105,  106,  lfl7a,  610. 
exemplary  d.  not  recoverable,  370,  603. 
preparations  to  perform,  607. 
expense  of  removal,  607a. 

stock  of  goods  purchased  on  faith  of  lease  or  conveyance,  6076. 
reduction  of  damages — Rule  of  avoidable  consequences,  608. 
general  principles  of  recovery,  609. 
executed  contracts,  611. 

entire  contract  price  recoverable  in  some  cases,  612. 
readiness  to  perform  or  tender  of  performance,  612a. 
settlement   of   amount   due    on   contract   prevented   by  defendant, 
,    6126. 

recovery  of  the  profits  of,  613. 
contracts  in  which  a  contract  price  ia  fixed:  plaintiff  to  perform  an  act, 

614. 
cost  of  partial  performance,  615. 
cost  of  partial  performance  where  no  profits  proved:  doctrine  of  United 

States  V.  Behan,  616. 
contracts  in  which  a  contract  price  is  fixed:  plaintiff  to  deliver  property, 

617. 
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contracts  in  which  a  contract  price  is  fixed :  defendant  to  perform  an  act 
or  deliver  property,  618. 

cost  of  substituted  performance  useless  to  plaintiff,  619. 

performance  deficient  in  quantity  or  quality,  620. 

contracts  in  which  no  contract  price  is  fixed,  621. 
VI. — Rules  or  Damages  in  Particulak  Cases 

agreements  to  loan  money,  622. 

for  settlement  or  security  of  a  debt,  622a. 

to  pay  money,  6226. 

to  make  a  contract,  622c. 

to  insure,  or  to  assign  a  policy  of  insurance,  623. 

to  work  a  farm  on  shares,  624. 

to  share  the  profits  of  a  business,  625. 

for  forbearance,  626. 

actions  against  stockholders,  627. 

to  buy,  sell  or  transfer  stock,  627o. 

by  assignees  of  bankrupts,  628. 

agreements  for  arbitration  and  award,  629. 

to  construct  stations,  etc.,  630. 

to  build  fences,  walls,  etc.,  631. 

negative  agreements,  631a. 

not  to  engage  in  business,  632. 

for  exclusive  agency,  633. 

to  support,  633o. 

of  baihnent,  6336. 

to  collect  a  claim,  633c. 

to  expend  labor  on  property,  633d. 

to  furnish  water  for  irrigation,  633e. 

to  take  or  furnish  advertising,  633/. 

assignments  of  judgment,  634. 

alternative  contracts,  281,  421  et  seq.,  635. 

forward,  see  forward  contracts  of  construction.    See  Contract  of  Con- 
struction. 

to  convey  land.    See  Land. 

of  indemnity.    See  Indemnity. 

implied.    See  Implied  Contract. 

of  insurance.    See  Insurance. 

of  service,  208,  607,  1064  et  seq.    See  Service,  Contract  op. 

to  marry.    See  Breach  op  Promise  op  Marriage. 

for  sale  of  goods.    See  Sale. 
VII. — ^RuLE  OP  Damages  por  Breach  op  Particular  Contracts. 
a.  To  supply,  provide  or  furnish: 

materials  and  labor,  30. 

stateroom,  4Sa. 

money,  153a,  607  n. 

iron  work  for  building,  166. 

freight,  211,  858. 

cargo,  608,  612. 

goods,  2126. 
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fuel,  607  n. 
power,  608,  646,  995. 
heat,  995. 
pasture,  608. 
advertisements,  608. 
board  and  lodging,  614  n. 
ice,  614  n. 
stone,  617. 
crop,  617. 

advertising  space,  618  n. 
machine,  618  n. 
monument,  618  n. 
water,  618  n.,  620  n. 

for  irrigation,  633(2. 

for  making  ice,  999. 
stock  in  corporation,  619. 
mill,  620  n. 
boiler,  620  n. 
security,  622a. 
machinery,  646. 
materials  for  building,  646a. 

for  fencing,  999. 
cars,  999. 
6.  To  construct  or  build: 
in  general,  633d. 

building,  607,  614,  616,  617,  618  n.,  620  n.,  625,  633d,  645,  657. 
house,  615  n.,  618  n.,  621. 
station,  194,  620  n.,  630. 
raiboad,  607,  614  n.,  615  n.,  620  n.,  6476. 

to  mill,  607  n. 

to  certain  place,  630. 
street,  416. 

sidewalk,  615  n.,  620  n. 
road,  614  n.,  618  n. 
bridge,  614  n.,  615  n.,  647a. 
vessel,  614  n. 
tunnel  or  conduit,  614  n. 
mommient,  614  n. 
vat,  614  n. 

waterworks,  608,  615  n.,  618  n. 
dam,  620  n. 
fences,  walls,  etc.,  631. 
wall,  647c,  n. 
pier,  647c,  n. 
cement  walk,  647c,  n. 
canal,  655. 
c.  To  repair: 
in  general,  155,  209,  210,  240,  614  n.,  633d,  636A., 
street,  620  n. 
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house,  633d. 
gate  or  switch,  636fe. 
bridge,  6361. 
building,  6466. 
drain,  647c,  n. 

d.  To  do  work  on  or  about  land: 
in  general,  614  n, 

secure  right  of  way,  240,  1017. 
drill  well,  200. 

for  oil  or  gas,  614  n,  618  n. 
dig  well,  618  n.,  647c,  n. 
bore  oil-well  or  pay  money,  424. 
sink  oil-well,  607,  619. 
drive  well,  616  n. 
mine,  607  n.,  614  n. 
harvest  grain,  607  n. 
move  hotel,  608. 

buildings,  615  n. 
clear  a  field,  608. 

land,  614  n.,  618  n. 
drive  piles,  608. 
quarry,  612. 
grade  lawn,  614  n. 

land,  618  n.,  619. 

street,  618  n. 
plant  trees,  614  n. 
cultivate  trees,  620  n. 
plant  vines,  620  n. 
remove  rock  or  clay,  614  n. 
pave,  614  n. 
excavate,  618  n. 
pasture  cattle,  620  n. 
irrigate,  620  n. 
work  farm  on  shares,  624. 
keep  free  from  brush  and  burrs,  999fc. 
leave  wheat  growing,  999i:. 
not  to  pasture  cattle  on  wet  land,  999fc. 
not  to  commit  waste,  395. 

e.  To  do  work: 

in  general,  2126,  614  n.,  618. 

paint  automobile,  226^. 

install  elevator,  607  n. 

test  patent,  607  n. 

saw  timber,  607  n.,  608,  614  n.,  620  n. 

cut  and  haul  timber,  607  n.,  614  n.,  615  n.,  620  n.,  636fc. 

carry  on  litigation,  607  n. 

transport  horses,  612a. 

on  buildings,  614  n. 

press  clothing,  614  n. 
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engrave  bond,  614  n. 
do  iron  work,  614  n. 
haul  goods,  614  n. 
print,  614  «. 

poster,  618  n, 
expend  labor  on  property,  615. 
publish  book,  618  n. 
teach,  618  n. 
carry  coal,  618  n. 
roof  building,  620  n. 
plaster  building,  620  n. 
dye  cloth,  620  n. 

ribbons,  620  n. 

skins,  6336,  n. 
make  ice,  620  n. 
store  fruit,  620  w. 
maintain  crossings,  620  n. 
clean  cloth,  6336,  n. 
collect  debt,  633c. 

transport,  6Q2,  633d,  1068.    See  Carhier. 
/.  To  manufacture: 

in  general,  608,  615,  633d. 
barb  wire,  608. 
steel  rails,  608. 
machine,  615  n. 
g.  To  lease,  convey  or  sell: 
lease  house,  42. 

well,  607  n. 

land,  6076,  618  n. 

farm,  608. 
sell  land,  301&. 

liability  of  unauthorized  agent  on,  835. 

property,  618. 
convey  land,  6076,  1008,  1011. 

house,  621. 
exchange  property,  621. 

land  for  services,  1020. 
deliver  crop,  636m. 

chattels  in  future,  758.    See  Land,  Contract  fob  Sale  op.  Sale  op 
Goods. 
h.  To  pay: 
in  gold,  270. 
in  foreign  cuirency,  273. 
in  commodities,  279,  280. 
in  bank-notes,  281. 
in  stock,  611. 

money  interest  for  failure  to,  288. 
interest,  288. 
draft  or  return  it,  422. 
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debt,  6226,  786,  788,  789,  790. 

in  instalments,  6863. 
calls  on  stock,  627. 
rent  due  from  another,  789. 
taxes  and  assessments,  789,  999fc. 
firm  debts,  789. 
mortgage,  789,  806. 
i.  To  employ  and  pay  agents  and  servants: 
for  compensation  of  agent,  193a. 
to  serve  as  overseer,  205. 
to  give  exclusive  territory,  607,  632,  633. 

agency,  633. 
to  employ  servant,  607,  607o. 

teacher,  607  n. 

agent,  607  n. 
architect,  612  n. 
j.  To  support: 

in  general,  89,  90,  393  n.,  397,  415,  633a,  636t. 
to  care  for  during  life,  616. 
k.  Business  agreements: 

not  to  engage  in  business,  89,  182,  400,  408,  418,  632. 
for  a  share  in  business,  192,  193. 
for  profits  of  business,  193. 
to  enter  into  partnership,  193,  607  n.,  615  n. 
to  establish  business,  194,  620  n. 
to  enter  a  "pool,"  200. 

not  to  use  union  label  or  employ  union  men,  415,  416. 
not  to  run  coach,  418. 
manage  hotel  on  shares,  625  n. 
not  to  sell  goods  in  competition,  632. 
not  to  practice  profession,  632. 
not  to  manufacture,  632. 
to  keep  up  price  of  goods,  749a. 
I.  To  insure: 
in  general,  623. 
property  of  plaintiff,  205. 
to  assign  or  keep  valid  policy,  623. 
to  issue  poUcy,  727. 

paid-up  life  poUcy,  730. 
m.  To  indemnify: 
from  debt,  788. 
from  liability,  788. 
of  indemnity  between  lessee  and  sub-lessee,  1000. 

in  case  of  failure  of  title  to  land,  1008. 
n.  Miscellaneous  agreements: 
to  withdraw  suit,  126c. 
to  establish  railroad  station,  194. 
to  submit  to  arbitration,  240. 
to  refrain  from  intoxicating  liquors,  415. 
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to  return  draft,  422. 

to  replace  stock,  508. 

to  hold  for  rise  in  market,  524. 

not  to  do  any  act  to  avoid  insurance  policy,  603  n. 

to  give  legacy,  606o. 

to  maintain  factory,  606a. 

to  submit  to  arbitration,  607,  625,  629. 

to  employ  for  construction  of  railroad,  607. 

to  remove,  607o. 

to  occupy  room,  612. 

to  advertise,  612,  618  n. 

to  become  surety,  618  n. 

to  loan  money,  622. 

to  make  contract,  622c. 

to  give  note,  622c. 

to  forbear,  626. 

to  subscribe  for  stock,  627. 

not  to  discharge  judgment  assigned,  634. 

to  take  manufactured  goods,  752. 

to  bid  off  property,  789.  . 

to  fix  rate  of  freight,  858. 

to  send  telegram,  874. 

with  Umited  liability,  876.    See  Tbleghaph. 

not  to  sell  straw  from  leased  farm,  999fc. 

of  marriage.    See  Breach  op  Promise  or  Marriage. 
CONTRACT  PRICE,  standard  of  value  of  the  contract,  614. 
CONTRACT  RIGHT,  to  advertise  in  theatre,  1097. 

to  furnish  cloak-rooms  in  theatre,  1097. 

to  sink  shafts  in  land  for  minerals,  1097. 

to  supply  refreshments,  1097. 
CONTRACTOR,  delay  in  completing  building  by,  need  not  be  anticipated, 
224. 

d.  on  bond  given  by,  679?>. 
CONTRIBUTION,  between  co-trustees,  36o,  n. 
co-suretjns,  interest  on,  304. 
sureties  on  bond,  681a. 
sureties  on  cumulative  bonds,  692c. 
interests,  on  marine  policy,  717. 

to  general  average,  717. 

between  insurance  companies,  725. 

action  by  co-surety  ,for,  807. 

right  to,  between  co-sureties,  807 

amount  of,  807a. 

amount  of,  reduced  by  indemnity  or  security,  808a. 
CONTRIBUTORY  NEGLIGENCE  distinguished  from  avoidable  consequences, 
203. 

in  action  for  death,  585. 

whether  a  defence  in  action  for  death,  585. 

in  collisions,  587. 
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in  torts  in  admiralty,  599. 
CONVENIENCE,  personal,  infringement  of,  1123. 
CONVERSION,  oh.  xxi. 

liability  of  parties  in  joint  action  for,  36a. 

d.  for,  not  reduced  by  offer  to  return,  53. 

when  offer  of  reparation  may  reduce  d.  in,  53. 

bringing  property  into  court,  54. 

d.  for,  reduced  by  acceptance  of  property  from  defendant,  55,  565. 

d.  reduced  by  acceptance  from  a  third  party,  57. 

d.  reduced  by  recovery  of  property,  58. 

duty  to  replace  property  converted,  214. 

of  goods,  avoidable  consequence  of,  214. 

no  requirement  to  take  back  property  after,  218. 

expense  of  attempt  to  follow  property,  226o,  n. 

expense  of  following  property  recoverable,  226c. 

expense  of  following  property  after,  226c. 

of  property,  recovery  of  money  paid  to  get  back,  226c. 

of  money,  interest  as  d.  for,  303. 

recovery  of  interest,  317. 

of  property,  interest  in  action  for,  317. 

exemplary  d.  for,  374. 

forms  of  action  for,  492. 

d.  for,  492-506. 

the  modem  action  for,  492a. 

by  demand  and  refusal,  492&. 

general  rule  in  case  of,  493. 

measure  of  d.  for,  493. 

elasticity  of  rule  of  d.,  493a. 

reduction  of  d.  for,  493a,  494. 

of  certificate  of  stock,  494. 

by  temporary  wrongful  use,  494. 

by  sale  on  void  execution,  494. 

return  of  property  and  acceptance,  494a. 

by  order  of  court,  494b. 
property  bought  back  by  owner,  494c. 
value,  how  determined,  495. 
value,  where  to  be  estimated,  496. 
value,  when  to  be  estimated,  497. 
result  of  following  the  property,  497a. 
recovery  by  owner  of  a  limited  interest,  4976. 

of  pledged  property;  action  by  pledgoi?,  497c. 
action  by  pledgee,  497d. 

of  mortgaged  property;  action  by  mortgagor,  497e. 
action  by  mortgagee,  497/. 
of  property  sold  conditionally,  497ff. 

natural  increase,  498. 
property  increased  in  value  by  the  defendant,  499. 
severance,  from  the  freehold,  500. 

the  rule  in  England,  501, 
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technical  rule  followed  in  some  jurisdictions,  602. 
defendant  generally  allowed  value  of  his  labor,  603. 
damages  recoverable  from  purchaser,  504. 

of  logs,  499. 

of  coal  by  wrongfully  mining,  501-503. 

of  growing  crops,  502. 

of  trees  by  wrongfully  cutting,  502,  504. 
,     by  confusion,  505. 

consequential  d.  for,  506. 

loss  of  use  of  property,  506. 

loss  of  sub-contract,  506. 

of  property  of  fluctuating  value,  507,  509,  514,  517,  519. 

of  pledged  stock,  509,  521. 

of  stream  into  sewer,  1149  n. 

of  action  of  trespass  into  condemnation  proceeding,   in  Minnesota, 
1151. 

verdict  for,  set  aside  as  excessive,  1328  n. 
CONVERTED  property,  bringing  into  court  of,  54. 

no  obligation  to  receive,  63. 
CONVEY,  offer  of  tender  of  deed  after  breach  of  contract  to,  53. 

breach  of  contract  to,  89. 

d.  on  covenant  of  right  to,  966. 
CONVEYANCE,  whether  necessary  to  procure  on  failure  to  carry,  212. 

reasonableness  of  procuring  by  passenger  wrongfully  ejected,  226??i. 

fraud  in  procuring,  439d. 

d.  for  breach  of  contract  to  make,  6076. 

recovery  by  passenger  of  expense  of,  864. 

whether  passenger  should  obtain  on  wrongful  expulsion  from  train, 
872 

effect  of,  on  recovery  of  damages  for  taking  by  Eminent  Domain, 
1154c. 

from  mortgagor  in  possession,  entry  under,  1175. 
CONVEYANCE  OF  LAND,  agreement  for,  d.  recoverable  to  date  of  writ,  89. 

liquidated  d.,  400,  403,  410,  417. 

covenants  in.    See  Real  Covenants. 
CONVEYANCER,  action  against,  for  negligence  in  examining  title,  831. 
CONVICTION,  recovery  for  risk  of,  in  malicious  prosecution,  458. 
CONVICTS,  leased  to  defendant,  agreement  to  keep  guard,  149. 
CO-OWNERS,  recovery  between,  936. 
COPYRIGHT,  d.  for  violation  of,  12466. 
CORN,  early  substitute  for  money  in  Massachusetts,  266. 

d.  for  non-delivery  of,  735. 

d.  for  failure  to  transport,  843. 
CORN  CROP,  nearly  mature,  191n. 
CORNER,  effect  of,  on  market  value,  249. 
CORPORATE  bond,  value  of,  257. 
CORPORATION,  incapable  of  mental  suffering,  43k. 

value  of  stock  in,  257, 
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exemplary  d.  against,  379,  380. 

liability  of,  to  exemplary  d.,  379,  380. 

action  against  stockholders  for  subscription  to  stock  in,  627. 

injmiction  against  removing  property  of,  685r. 

bond  of  officer  of,  694. 

liability  of  directors  of,  830. 
CORPSK,  delay  in  transportation  of,  45. 

recovery  for  mental  suffering  caused  by  lack  of  agreed  care  of,  45. 

consequences  of  delay  in  delivering,  856a. 
CORRUPTION,  exemplary  d.  for,  367. 

verdict  set  aside  for,  1326. 

ground  for  setting  aside  verdict  for  exemplary  d.,  388. 
COST  of  transportation,  whether  included  in  value  of  goods,  246,  247,  739. 

of  production  does  not  measure  value,  495. 

of  part  performance,  recovery  of,  615. 

of  substitutes  useless  performance,  619. 

of  remedying  breach  of  contract,  when  recoverable,  620. 

of  doing  work,  increase  by  injunction,  685d. 

of  construction,  d.  for  increase  of,  by  injunction,  685/. 

of  building,  evidence  of,  admissible,  722. 

of  manufacture,  recoverable  for  breach  of  contract  to  receive  goods, 
752. 

of  goods,  immaterial  in  action  for  injury,  852. 

of  removing  personal  property,  1123. 

of  operating  gates,  1152o. 

of  substituting  steam  for  water  power,  1164. 

of  keeping  cattle  out,  1164. 

of  fencing,  1164. 

of  adapting  property  to  changed  conditions,  1164. 

of  insurance,  increased,  1166. 

of  building  fence  in  Iowa,  1167  n.. 

of  reproduction,  1168. 

of  replacement,  1171(i. 

of  improvement,  evidence  of,  1171e. 

of  bridge,  effect  of  confirmation  of  land  on,  1171j. 

of  replacement,  11720. 

of  reinstatement,  1172a. 

as  evidence  of  value,  1296. 
COSTS,  nominal  damages  mere  peg  for,  96. 

nominal  d.  do  not  generally  carry,  108. 
unless  title  to  land  involved,  108. 

importance  of  nominal  d.  arises  from  affecting,  108. 

of  another  action  to  retain  property,  226c. 

recovery  of  collateral,  226c. 

awarded  to  successful  party,  229. 

only  recoverable  so  far  as  taxable,  229. 

fixed  as  limit  of  recovery  on  account  of  expenses,  230. 

of  prior  suit,  236  et  seq.    See  Expenses  op  Litiqation. 

interest  on,  334,  334a. 
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of  former  action,  recoverable  in  action  for  false  imprisonment,  463. 

in  replevin,  642. 

in  admiralty,  597. 

on  stipulation,  598. 

may  be  recovered  in  addition  to  damages  on  bond,  677. 

recoverable  on  bond  to  indemnify  sheriff,  684a. 

included  in  judgment,  recoverable  on  injunction  bond,  685(?. 

on  poor  debtor's  bond,  686. 

on  appeal,  recoverable  on  bond,  688. 

in  replevin  suit,  recoverable  on  bond,  689a. 

of  protest  and  re-exchange,  701. 

of  prior  suit  on  bill  or  note,  705. 

of  prior  suit,  recovery  of,  against  endorser,  705. 

on  breach  of  warranty  of  chattels,  773. 

indemnity  against,  795. 

liability  of  principal  for,  803. 
of  surety  for,  803,  805. 
of  co-surety  for,  808. 

of  Utigation,  recoverable  against  co-surety,  808. 

recovery  of,  by  principal  against  agent,  818,  819. 
■  by  agent  against  sub-agent,  833. 

of  ejectment  suit  recoverable  in  action  for  mesne  profits,  920. 

liability  for,  as  between  lessee  and  sub-lessee,  1000. 

discretion  of  court  as  to,  in  case  of  payment  after  suit,  1074. 

of  fencing,  1163. 

and  expenses  of  landowner,  II660. 

tor  defending  against  proceeding,  II660. 

whether  allowed  by  jury,  1282. 

by  what  law  allowed,  1383. 
CO-SURETY,  action  by,  for  contribution,  807. 
CO-SURETIES,  interest  on  amount  contributed  by,  304. 

contribution  between,  807. 

recovery  of  expenses  of  litigation  by,  808. 
CO-TENANT,  interest  on  money  recovered  by,  304. 

Uability  of,  to  mesne  profits,  906,  913. 
CO-TRUSTEES,  contribution  between,  36a,  n. 
COTTON,  to  enable  plaintiff  to  work  his  mill,  166. 

value  of  immature  crop,  191rs. 

offer  to  buy,  208a. 

contract  for  payment  in,  279&. 

d.  for  sale  of,  below  authorized  price,  822. 

d.  against  carrier  for  misdelivery  of,  853. 

loss  of  sale  of,  through  failure  to  transmit  telegram,  883. 

d.  for  error  in  transmitting  telegram  for  purchase  of,  884. 
COTTON  SEED,  for  feeding  cattle,  152n. 

damages  for  refusal  to  receive,  f52. 
COTTON  WORM,  warranty  to  kill,  191. 
COUNSEL,  mistake  of,  84. 

advice  of,  shown  in  mitigation  of  exemplary  d.,  3836. 
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COUNSEL— Continued 

of  d.  for  malicious  prosecution,  460. 
of  d,  for  false  imprisonment,  466. 

of  husband,  recovery  by  wife  for  loss  of,  578. 
COUNSEL  FEES.    See  Expenses  op  Litigation. 

not  usually  recoverable,  229. 

avoidable  by  statute,  229. 

in  Massachusetts,  229. 

supposed  to  be  included  in  costs,  230. 

not  usually  allowed  even  as  exemplary  d.,  233. 

sometimes  allowed  for  malicious  tort,  234. 

not  allowed  now  in  patent  cases,  235. 

recovery  of,  in  admiralty,  235. 

not  in  admiralty,  235. 

recovery  of,  in  patent  suits,  235. 

where  recoverable  if  not  actually  paid,  236. 

liability  for,  is  enough  without  actual  payment,  236,  463. 
effect  of  notice  of  prior  suit,  236. 

should  be  allowed  where  plaintiff  has  defended  a  suit  for  defendant's 
benefit,  236. 
and  so  held  where  such  prior  suit  was  advisable,  236. 

not  for  general  expense  of  litigation  of  principal  suit,  237. 

paid  for  dissolution  of  injunction  or  discharging  attachment,  237. 

See  Expenses  of  Litigation,  237. 

in  actions  on  injunction  and  attachment  bonds,  237. 

in  action  for  breach  of  covenants  of  seizin  and  warranty,  238. 

and  expenses  reasonable,  239. 

of  malicious  prosecution  or  false  imprisonment,  241,  463. 

in  case  of  false  representation  of  warranty,  241. 

allowed  in  a  case  of  refusal  to  place  a  judgment  on  a  tax  list,  241. 

whether  recoverable  in  actions  for  defamation,  444. 

recovery  for,  in  action  for  malicious  prosecution,  459. 

on  sequestration  bond,  541. 

in  replevin,  542  n. 

on  contract  to  submit  to  arbitration,  629. 

on  statutory  bond,  680. 

how  far  recoverable  on  attachment  bond,  682a. 

on  forthcoming  bond,  684. 

incurred  on  account  of  injunction,  685j  et  seq. 

on  contempt  proceedings,  not  recoverable,  685i. 

for  resisting  motion  for  temporary  injunction,  685fc. 

for  resisting  motion  for  entire  litigation,  685fc. 

recoverable  on  bond,  must  be  reasonable,  685m. 

to  secure  discharge  from  arrest,  recoverable  on  bond,  686a. 

on  appeal,  recoverable  on  appeal  bond,  688. 

in  action  on  replevin  bond,  689. 

in  replevin  suit,  recoverable  on  bond,  689o. 

recovery  of,  on  detinue  bond,  691c. 

on  bond  to  contest  claim  of  exemptions,  691d. 

whether  recoverable  on  sequestration  bond,  691d, 
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COUNSEL  FEES— Coniinwed. 

when  recoverable  on  bond  to  sell  real  estate,  692j. 

on  note,  695c. 

recovery  of,  against  endorser,  705. 

recovery  of,  on  contract  of  indemnity,  803. 

for  breach  of  agreement  to  satisfy  mortgage,  806. 

on  indemnity  bond,  806. 

recoverable  against  co-surety,  807c. 

liability  of  principal  to  agent  for,  834. 

not  recoverable  in  action  for  injury  to  passenger,  860. 

in  ejectment  suit,   whether  recoverable  in  action  for  mesne  profits, 
920. 

recoverable  in  action  on  real  covenant,  983. 

whether  recoverable  in  action  for  fraud  in  sale  of  land,  1027f7, 

not  allowed  in  patent  suits,  1246. 
COUNTERCLAIM,  interest  on  balance,  3146. 

reduction  of  d.  by,  1030. 

may  be  for  unliquidated  damages,  1031. 

statutory  right  of,  1039. 
COUNTERMAND,  of  agreement  to  purchase,  758. 

of  manufacture  of  goods,  758. 

of  purchase  or  sale  of  goods,  758. 
COUNTRY  church  taken,  11716. 
COUNTS,  effect  on  d.  of  bad,  1276,  1278. 

joinder  of  good  and  bad,  1276. 

bad  in  part,  1278. 

in  slander,  1278. 
COUNTY,  interest  in  action  against,  337. 

bridge,  erection  of,  1120. 
COUNTY  CLERK,  d.  against,  for  negligence,  560. 

d.  in  action  against,  560. 
COUNTY  OFFICERS,  bonds  of,  693. 
COUNTY  TREASURER,  d.  against,  for  negligence,  560. 

d.  in  action  against,  561. 

no  recovery  on  bond  of,  for  collection  of  school  funds,  692a. 
COUPONS,  interest  on,  337  n.,  346. 
COURSE  of  river,  change  in,  1120. 
COURT,  may  amend  record  by  allowing  nominal  d.,  109. 

power  of,  as  to  avoidable  consequences,  228. 

expense  of  time  in  attending,  229  n. 

deposit  of  fund  in,  as  interrupting  interest,  341. 

power  of,  in  awarding  exemplary  d.,  387. 

may  set  aside  verdict  if  excessive,  388. 

order  by,  for  return  of  property  converted,  4946. 

may  order  physical  examination,  1309. 

former  power  over  verdict,  1316. 

decides  all  questions  of  law,  1317.  ' 

present  separation  of  functions,  1317. 

rule  modified  by  statute,  1317. 

whether  intermediate  can  grant  remittitur,  1330. 
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COURT— Continued. 

action  of  appellate,  on  excessive  verdict,  1332. 

power  of,  to  set  aside  verdict  if  excessive,  1325. 

clerk  of.    See  Clerk  op  Couet. 
COURT  AND  JURY,  1311-1327. 

functions  of,  in  determining  avoidable  consequences,  228. 

relative  power  of  judge  and  jury,  1311. 

analogies  of  Roman  jurisprudence,  1312. 

formulae,  1313. 

changes  wrought  by  the  Empire,  1314. 

origin  and  development  of  the  Anglo-Saxon  udicial  procedure,  1315. 

former  indefinite  separation  between  province  of  court  and  of  jury, 
1316. 

present  separation  of  functions,  1317. 

exemplary  damages — aggravation  and  mitigation,  1318. 

double  and  treble  damages,  1318a. 

modifications — setting  aside  verdict,  1319. 

instructions  on  questions  of  damages,  1320. 

effect  of  erroneous  instructions,  1321. 

power  of  jury  to  act  without  evidence  of  damages,  1322. 

wrong  measure  of  damages  adopted  by  jury,  1323. 

modes  of  computing  damaget  allowed  the  jury,  1324. 
COURT  OF  EQUITY,  3. 

power  to  award  damages,  12566. 
COURTESY,  tenant  by,  recovery  by«  on  fire  policy,  725. 

liable  for  waste,  in  New  York,  950. 

in  elevated  railway  cases,  1201. 
COURTS  of  Anglo-Saxons,  12. 

Roman,  18. 

modem,  18. 

may  set  aside  verdicts  as  inadequate,  1368. 
COVENANT,  object  of  action  on,  to  obtain  money  judgment,  4. 

d.  accruing  subsequently  to  suit,  84. 

by  trustee  of  wife,  87. 

action  of,  106,  389. 

expense  of  litigation  on,  238. 

mutual,  636m. 

in  bond,  679. 

costs  on,  between  lessee  and  sub-lessee,  1000. 

recoupment  for  breach  of,  1057. 

embankment  on  land  subject  to,  1097. 

not  to  manufacture,  30. 

to  make  partition,  1019. 

of  indemnity,  litigation  expenses  for  breach  of,  238.  See  Indemnity. 

real.    See  Real  Covenant. 
COVENANTS  IN  LEASES,  984  et  seq. 

to  repair,  98,  226. 
by  landlord,  991. 
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COVENANTS  IN  LEASES— Continued. 
by  tenant,  999ft. 

expense  of  avoiding  consequences  from  breach  of,  must  be  reason- 
able, 226i. 
to  maintain  fence,  973. 
for  quiet  enjoyment,  985,  986. 
value  of  term  and  expenses  recoverable,  987. 
conjectural  profits  not  recoverable,  987. 
consequential  d.,  992. 
to  make  improvements,  993. 
to  rebuild  by  landlord,  994. 
to  heat  premises,  995. 
to  furnish  heat  or  power,  995. 
to  renew,  996. 

to  pay  for  improvements,  997. 

to  submit  valuation  of  improvements  to  arbitration,  997. 
to  allow  removal  of  buildings,  fixtures,  etc.,  998. 
to  sell  at  agreed  price,  999. 
to  pay  value  of  improvements,  999. 
to  insure,  999j. 
to  surrender  possession,  999j. 
not  to  assign  or  underlet,  999fc. 
to  allow  sign  to  be  placed  on  leased  premises,  999A;. 
recoupment  for  breach  of,  1057. 
COVENANTS  OF  TITLE,  recovery  of  expense  of  Utigation  on  breach  of, 
148. 
against  incumbrances.   See  Incumbrances. 
to  discharge  incumbrance,  liquidated  d.  on,  416. 
for  quiet  enjoyment,  avoidable  consequences  of  breach  of,  218. 

recovery  of  litigation  expense  upon  breach  of,  238. 
of   seizin,   recovery  of   Utigation  expenses  on   breach    of,   238.     See 

Seizin. 
of  warranty,  expense  of  perfecting  title  recoverable  on  breach,  226e. 

recovery  of  Utigation  expenses  upon  breach  of,  238. 
when  notice  of  prior  suit  is  required,  239.    See  Wakranty  op  Land. 
COW,  d.  for  breach  of  warranty  of,  762. 

CREDIT,  loss  of,  through  wrongful  attachment,  whether  remote,  127,  153o,  467, 
806. 
interest  from  expiration  of,  308. 
d.  for  misrepresentation  of,  439/,  441. 
d.  for  loss  of,  in  malicious  prosecution,  459. 

in  action  for  maUcious  prosecution  of  civil  suit,  468 
by  attachment  on  land,  682. 
on  failure  to  accept  draft,  707. 
on  attachment  bond,  682,  683. 
sale  on,  756. 
CREDITOR,  recovery  by,  for  property  fraudulently  transferred,  83o. 
interest  payable  by  assignees  for,  311o. 
laches  or  fault  of,  as  barring  interest,  340. 
death  of,  does  not  bar  interest,  340a. 
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CREDITOR— Con^iriMed. 

breach  of  contract  by,  to  forbear,  626. 
insurance  by,  of  life  of  debtor,  729. 
CREW,  expense  of  retaining  in  admiralty,  589. 

recovery  for  expenses  of,  on  marine  policy,  714. 
CRIME,  composition  for,  not  permitted,  36. 

party  not  called  on  to  commit,  in  avoiding  consequences,  225. 
exemplary  d.  for  injury  which  is,  386. 
conviction  of,  does  not  mitigate  d.  for  personal  injury,  489 
CRIMINAL  CONVERSATION,  exemplary  d.  for,  376. 
d.  for,  478-480. 

aggravation  of  d.  for,  by  wealth  of  defendant,  479. 
mitigation  of,  by  ill-treatment  of  wife,  480. 
by  bad  character  of  husband  or  wife,  480. 
verdict  for,  may  be  set  aside  as  excessive,  1328. 
CRIMINAL  CONVICTION,  no  mitigation  of  d.  because  of,  in  action  for  per- 
sonal injury,  489. 
CRIPPLE,  excessive  damages  for  causing  one  to  become,  1355. 
CRITICISM,  of  English  rule  on  eminent  domam,  1122. 
CROP,  agreement  to  deliver  for  several  years,  636m. 

avoidable  consequences  of  injury  threatening  loss  of,  201,  202,  221. 
care  requisite  in  avoiding  loss  of,  from  failure  to  provide  cattle  guard, 

221a. 
certainty  of  raising  futures,  184,  185. 
compensation  by  share  of,  669. 
conversion  of,  by  landlord,  1069. 
d.  to,  1164. 

d.  for  breach  of  contract  to  supply,  617. 
for  wrongfully  harvesting,  9356. 
on  injunction  bond  for  preventing  harvesting  of,  6856. 
for  loss  of,  685c. 

for  loss  of,  pending  injunction,  685A,  n. 
for  non-delivery  of,  735. 

for  injury  to,  by  illegal  entry  of  landlord,  9906. 
for  destruction  of,  937,  942,  1175. 
for  lack  of  fence,  214c. 
by  failure  to  erect  cattle-guards,  2266. 
by  breach  of  warranty  of  pans  green,  766. 
by  flooding  of  land,  942. 
in  eminent  domain,  proceedings,  1154a,  n. 
exemplary  d.  for  destruction  of,  377o,  n. 
expense  of  saving  from  injury,  226d. 
injury  to,  117,  191,  910,  1175. 
by  obstruction  of  road,  215. 
by  leaving  gate  open,  223. 
in  action  for  mesne  profits,  910. 
by  non-repair  of  fence,  992. 
lease  of  farm  for  share  of,  989. 
loss  of,  184,  191,  205,  927. 
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CROP— Continued. 

by  enticement  of  servants,  469. 
by  failure  to  supply  water,  633e. 
by  reason  of  lack  of  labor,  685i. 
on  breach  of  warranty  of  a  machine,  767. 
on  breach  of  warranty  of  seed,  768. 
recoupment  for  removal  of,  by  grantor  of  land,  1055, 

for  d.  to,  by  landlord's  cattle,  1058. 
recovery  by  tenant  for  d.  to,  164. 

for  value  of,  on  eviction  from  premises,  988. 
value  of,  243,  633e. 

on  injunction  bond,  685a. 
on  eviction,  989. 
of  annual,  937. 
of  future,  184,  185,  624. 
of  growing,  434,  937. 
of  permanent,  937a. 
yield  of,  1149  n. 
CROPPING  AGREEMENT,  989. 
CROSS  ACTION,  set-off  is,  in  substance,  1031. 

distinction  between  recoupment  and,  1048. 
CROSS  CLAIM,  reduction  of  d.  by,  1030. 
CROSS  TIES,  contract  to  manufacture,  208  n. 
CROSSING,  1167. 

danger  of,  1164. 
inconvenience  of,  1165. 
risk  from,  1165c. 
farm,  1167. 

failure  to  build,  1167  n. 
gate  or  tower,  1152o. 
proximity  to  private  road,  1078. 
railroad,  change  of  grade  of,  1151  n. 

system,  cost  of  maintaining,  whether  recoverable  in  eminent  domain, 
1152a. 
CROWD,  loss  by,  128. 
CUBA,  d.  under  code  of,  28a,  n. 
CULM,  compensation  for  taking,  1149  n.,  1166c. 
CULVERT  through  railway  embankment,  95. 

under  road,  1109  n. 
CUMULATIVE  bonds,  liability  on,  692c 

real  covenants  are,  953. 
CURE,  expense  of  attempted,  226/. 
of  successful,  226/. 

in  action  for  sale  of  diseased  animal,  769,  772. 
of  animal,  expense  of,  435,  438. 
expense  of,  incurred  after  suit  brought,  86a. 
CURIOSITY,  recovery  for  being  made  object  of,  47. 
CURRENCY,  depreciation  of,  268.    See  Payment,  Medium  of. 
foreign,  payment  in,  273,  274. 
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CURRENCY— Contowed. 

of  Confederate  States,  agreements  payable  in,  278. 
CURRENT  of  river,  change  of,  1109  n. 
CUSTODY,  value  of,  measure  of  d.  for  escape,  553,  554. 

of  child,  expense  of  suit  for,  not  recoverable,  2416. 
CUSTOM,  d.  for  loss  of,  127,  164a,  1095,  1120. 

d.  for  loss  of,  by  nuisance,  948. 

of  public  iiouse,  diminution  of,  1105. 

interest  on  accounts  by,  311. 

compound  interest  by,  344. 

may  fix  rate  of  compensation  for  services  of  agent,  834a. 

of  corporation,  as  justifying  exemplary  d.,  380a. 

of  paying  gross  freight,  on  open  policy,  712. 
CUSTOMHOUSE  BROKER,  832a. 
CUSTOMERS,  loss  of,  whether  remote,  540. 
CUSTOMS,  UabiUty  of  collector  of,  563. 

rebate  of,  852. 
CUTTING,  appropriation  of,  abandoned,  1150. 

benefit  of,  to  taker,  1150. 

and  filling  land,  1150. 

down  abutting  street,  1123. 
sidewalk,  1149  n. 

off  access,  1116  n.,  1120,  1123  n. 
percolating  water,  1120  n. 
water,  1164. 
from  railroad  frontage,  11656. 

trees,  1171c. 

DAIRY,  profits  in  proportion  to  number  of  cows,  184re. 
DAIRY  FARM,  lease  of,  209. 

DAKOTA,  law  of,  as  to  higher  intermediate  value,  517a. 
DAM,  breach  of  agreement  to  loan  money  to  build,  622  n. 
of  contract  to  build,  620  n. 

d.  for  injunction  against  repair  of,  685/. 

d.  from  and  relating  to,  940,  946. 

failure  of  easement  to  erect  and  maintain,  975. 

owner  of,  may  recover  compensation  in  eminent  domain  proceedings 
where  land  is  taken,  1154o. 

private,  93. 

site  for,  11716. 

taking  of  land  for,  1162. 

and  reservoir,  1162. 
DAMAGE,  annoyance  to  business,  as  element  of,  1165. 

taking  possession  without  assessment  of,  1151  n. 

by  ashes,  1121,  1165a. 

by  cinders,  1121,  1123  n.,  1151,  1165a,  1165a,  n. 

by  closing  of  street,  1123. 

by  construction  of  railroads,  1121,  1149  n.,  1165a. 

by  dust,  1123  n.,  1165a. 
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DAMAGE— Conimwed. 

by  elevated  railroad,  1165a. 

by  noise,  1123  n.,  1165a. 

by  operation  of  railroads,  1121,  1165o. 

by  smoke,  1121,  1123  n.,  1151,  1165a,  1165o,  n. 

by  soot,  1123  n.,  1165a,  1165a,  n. 

by  telephone  wires,  1167,  n.  101. 

by  vibration,  1121,  1123  n.,  1165a,  1165a,  n. 

caused  by  user,  1102. 

clear,  1283. 

obsolete  judgment  of,  1283. 
continuing,  88. 

extent  of,  uncertain  in  nature,  1076. 
evidence  as  to  elements  of,  1149. 
family  occupations  as  element  of,  1165. 
fire  as  element  of,  1165. 
for  operation  of  railroad,  in  Utah,  1123. 
for  use  before  condemnation,  1109. 
general  and  special,  distinction  between,  1123  n.,  98. 
limit  of  time  for  claim  of,  under  statute,  1151  n. 
meaning  of,  in  Texas  constitution,  1123. 
new,  from  change  in  construction,  1152. 
noise  as  element  of,  1165. 
not  actionable  at  common  law,  1123. 
obstructions  of  view  as  element  of,  1165. 
or  injury  to  property,  compensation  for,  1106. 
particular,  from  nuisance,  35. 
prospective,  1149. 

recovery  of  minimum  amount  of,  171. 
smoke  as  element  of,  1165. 
soot  as  element  of,  1165. 
sparks  as  element  of,  1165. 
special,  1076,  1105,  1165a. 
in  Illinois,  1121. 
speculative,  1123a. 
structural,  1092. 
subsequently  arising,  1082. 
to  access,  1095,  1149  n.,  1165a,  n. 
to  adjacent  land,  1112a,  n.  42. 
to  ancient  lights,  1103. 
to  buildings,  structural,  1096. 
to  dippers  by  deprivation  of  gratuity,  100. 
to  good  will,  1094. 
to  land  not  taken,  1123  n.,  1151. 
to  output,  1116. 

to  personal  property,  1123,  1169. 
to  property,  under  Virginia  constitution,  1123. 
to  switching  yard,  1121,  n.  84. 
to  trade,  1094. 
unauthorized  redress  of  property  owner  for,  1110. 
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DAMAGE — Continued. 

under  old  constitutions,  1113.    See  Opinion. 
DAMAGE  FEASANT,  945. 
"DAMAGED,"  meaning  of,  in  Illinois,  1121. 

in  South  Dakota,  1123. 

in  Washington,  1123. 

in  West  Virginia,  1123. 
DAMAGES  or  "injured"  property,  1118. 
See  Contract,  Tort,  &c. 
I. — Damages  Under  Other  Systems  op  Law 
Jewish  law,  20. 
Hindoo  law,  21. 
Koman  law,  22. 

how  awarded  under  Roman  law,  23. 
arbitrary  rule  of  reparation  under  Roman  law,  24. 
civil  law,  25. 

dommages-inUrits  indefinite,  26. 
limited  only  by  the  discretion  of  the  judge,  27. 
methods  of  avoiding  injustice  in  the  systems  considered,  28. 
damages  under  modern  codes,  28a. 
II. — History  of  Damages  in  Our  Law 

our  law  of  damages  originated  with  the  Anglo-Saxons,  7. 
d.  under  Anglo-Saxon  jurisprudence,  8. 
d.  in  Anglo-Saxon  law  compensatory,  9. 
Anglo-Saxon  compensation  pecuniary,  10. 
amount  of  compensation  carefully  defined,  11. 
Anglo-Saxon  judiciary,  12. 
later  modes  of  trial,  13. 
trial  by  ordeal,  14. 

by  battle,  15. 

by  wager  of  law,  16. 

by  jury,  17. 
modem  tribunals,  18. 

quantum  of  damages  a  question  for  the  jury,  19. 
III. — General  Principles  Adopted  in  the  Common-Law  System 
the  subject  a  branch  of  the  law  of  redress,  1. 
legal  rehef  consists  of,  2. 
equitable  relief,  3. 
difference  between  them,  4. 
a  species  of  property,  5. 
general  arrangement  of  the  subject,  6. 
consist  in  compensation  for  loss  sustained,  29. 

both  in  contract  and  in  tort,  30. 
the  amount  determined  by  rules  of  law,  31. 
damnum  absque  injuria  and  injuria  sine  damno,  32. 
Fletcher  v.  Rylands,  33. 
no  compensation  for  loss  by  nuisance  common  to  all,  34. 

unless  particular  damage  results,  35. 

nor  by  way  of  settbment  for  crime,  36. 
apportionment  of,  between  wrongdoers,  36o. 
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DAMAGE&— Continued. 

■IV. — Damages  in  General 

accrual  of,  by  actual  grading,  1151  n. 

accruing  between  time  of  action  brought  and  trial,  860. 

actionable  at  common  law,  1123. 

affecting  jurisdiction,  1285. 

after  suit.    See  Prospective  Damages. 

against  agent  to  sell,  819. 

against  carriers,  a  matter  of  law,  840. 

aggravation  and  mitigation  of,  430. 

by  ensuing  consequences,  84. 
all  covered  by  compensation,  1109. 
allowed  in  equity.    iSee  Equity. 
alternative  rule  of,  1716. 
amount  due  for  breach  of  contract,  142. 

amount  of,  stipulated  by  the  parties.    See  Liquidated  Damages. 
are  not  divisible  in  tort,  431. 
as  affected  by  limited  ownership,  68. 
as  incidental  reUef  in  equity,  1256c. 
on  failure  to  obtain  relief  in  equity,  125Gd. 
in  equity  for  protection  of  defendant,  1256/. 
assessed  by  clerk,  1316  n. 
averment  of,  1257. 
by  fixing  an  arbitrary  sum,  1076. 
by  independent  parties,  liability  for,  36a. 
by  laying  pipe  line,  1166c. 

cause  to  which  attributed  in  eminent  domain  cases,  1185. 
caused  by  user,  1098. 
certain  or  uncertain.    See  Certain. 
common  to  general  public,  1123. 
compensatory.    See  Compensation. 
consequential,  1122.    See  Consequential  Damages. 

due  to  grading  streets,  1120. 

due  to  opening  streets,  1120. 

exclusion  of,  1170. 

in  Kentucky,  1123. 

in  Louisiana,  1123. 

in  Mississippi,  1123. 

in  Pennsylvania,  1108,  n.  10. 

under  new  Pennsylvania  constitution,  1120. 
contract  to  indemnify  against,  795. 

contemplated  by  the  parties.    See  Consequentiai.  Damages. 
costs  as.    See  Costs. 
counsel  fees  as.    See  Counsel  Fees. 
de  die  in  diem  in  New  York,  1195. 
definition  of,  55. 

do  not  result  in  complete  compensation,  38, 
double.    See  Double  Damages. 
entire,  93o,  95,  1164., 
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DAMAGES— Coniinued. 

for  breach  of  contract,  85. 

must  be  recovered  in  a  single  action,  836  et  seq. 

not  recoverable  at  common  law,  1196. 

entire  or  several,  1276. 
evidence  of,  how  far  necessary,  1322. 
exclusion  from  office,  40. 
excessive.    See  Excessive  Damages. 
exemplary.    See  Exemplary  Damages. 
when  fixed  by  court,  19. 

for  an  injury  must  be  recovered  in  single  action,  84. 
for  breach  of  contract,  reduction  of,  608. 
for  continuous  trespass,  92. 
for  construction  of  street  railway,  1123,  n.  98. 
for  cutting  trees,  1171e. 
for  defect  in  construction  of  building,  recoupment  in  action  on  contract 

of  construction,  1067. 
for  discomfort,  42. 
for  destroyed  contract,  90. 
for  death  limited  to  pecuniary  loss,  573. 
for  failure  by  carrier  to  transport  goods,  842. 
for  fraud  in  sale  of  goods,  777  et  seq. 
for  fraud  in  sale  of  land,  1027  et  seq. 
for  inconvenience  and  annoyance,  42. 
for  infringement  of  patents.    See  Patents. 
for  injunction  against  doing  work,  6S5d. 
for  injury  caused  by  lawful  use  of  land,  95. 
for  malicious  attachment,  467. 
for  mental  suffering  from  actionable  wrong,  43^. 
for  mental  suffering  in  actions  for  personal  injury,  44. 
for  more  injurious  use,  1152  n. 
for  part  not  taken,  1149. 
for  part  taken,  1149. 
for  permanent  injury,  94. 

for  personal  injury,  general  rule  for  estimating,  481. 
for  prospective  loss,  86  et  seq. 
for  prospective  pecuniary  loss  by  death,  574. 
for  refusal  by  purchaser  to  receive  goods,  753. 
for  sale  of  liquor.    See  Civil  Damage  Statutes. 
for  severance,  1099. 
for  subsequently  accruing  loss,  84,  85. 

for  taking  by  eminent  domain,  right  to,  does  not  run  with  land,  1154c. 
for  unauthorized  use  of  land,  93. 
fresh,  will  not  give  fresh  action,  84. 
from  act  made  lawful,  1089. 
from  compulsory  eviction,  1080. 
from  erection  of  mill  dam,  1151  n. 
from  operation  of  railroad,  1113. 
from  subsequent  user,  1095. 
from  surface  water,  1123'. 
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future.    See  Prospective  Damages. 

general  principles  of  recovery  in  actions  upon  contracts,  600. 

general  rule  for,  in  case  of  death,  574o. 

how  affected  by  special  ownership.    See  Special  Ownee. 

how  computed,  1327. 

how  paid,  in  money  or  goods,  10. 

in  action  for  dower,  921. 

in  action  for  injury  to  real  estate,  923. 

in  admiralty.    See  Admiralty. 

in  case  of  apparent  wound,  19  n. 

in  equity,  3  n. 

in  gross,  on  taking  by  eminent  domain,  11546. 

include  consequential  injury,  1101. 

inferred  from  wrong  done,  97. 

instructions  upon,  1320. 

interest  on,  1179a. 

measure  of,  against  agent,  a  matter  of  law,  811. 

measure  of,  a  matter  of  law  in  tort  without  aggravating  circumstances, 

428. 
measure  of,  a  question  of  law,  810. 
measure  of,  elements  in,  1163. 
measure  of;  for  improperly  performing  work,  674. 
measure  of,  for  use  of  street,  1180-1211. 
measure  of,  independent  of  form  of  action,  429. 
measure  of,  in  eminent  domain,  1149. 
measure  of  prospective,  1149a. 
measure  of,  where  lands  are  taken,  1080. 
method  of  computing,  1324. 
must  be  recovered  in  one  action,  84. 
must  not  be  conjectural,  1227. 
nominal.    See  Nominal  Damages. 
nominal,  recovery  of,  by  possessor,  70. 
nominal  where  no  loss  inflicted,  107. 
not  allowed  for  common  nuisance,  34. 
not  allowed  for  composition  of  crime,  36. 
not  controlled  by  form  of  action,  810. 
not  foreseen  at  time  of  prior  assessment,  1082. 
not  without  actual  or  implied  loss,  32. 
of  lessee  included  in  those  of  lessor,  1084. 
of  lessor,  include  lessee's,  1084. 
on  appeal,  1286a. 
on  bond,  less  titan  penalty,  675c. 
prospective.    See  Phospective  Damages. 
reduction  of,  681. 
on  demurrer,  or  default,  19  n. 
on  dissolution  of  injunction,  12866. 
on  injunction  bond  must  be  actual,  685. 
on  replevin  bond  need  not  be  assessed  in  replevin  suit,  689. 
once  allowed  only  to  time  of  action,'  86. 
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opinions  as  to  quantum  of,  1293.     • 

original  position  of  jury  in  assessment  of,  349. 

past,  evidence  of,  1109  n. 

profits  as.    See  Profits. 

prospective,  1170. 

for  breach  of  contract,  87. 

for  personal  injuries,  86c. 

for  torts,  866. 
from  user,  1102.    See  Prospective  Damages. 
proximate,  1119. 
reciprocal,  542. 

recoverable  on  official  bond,  692. 

recoverable  by  one  having  limited  interest.    See  Limited  Interest,  69. 
recoverable  for  destroyed  contract,  90. 
recoverable  though  small  in  amount,  432. 
recovered  in  each  action,  85c. 
recovery  for,  under  permissive  powers,  1089. 
reduction  of,  in  action  for  death,  583. 
reduction  of,  in  admiralty,  591. 
reduction  of,  in  replevin  proceedings,  691a. 
release  of,  1109  n. 

release  of,  effect  on  liabiUty  for  negligence,  1110  n. 
remote  excluded,  1086. 
remote.    See  Consequential  Damages. 
rule  of,  in  statutes,  1112o. 
sometimes  imported  from  circumstances,  1310a. 
special.    See  Special  Damages. 
speculative,  1163. 
splitting  demand  for,  1109. 
stipulation  for  payment  of  amount  greater  than,  regarded  as  penalty, 

411. 
auper  visum  mdneris,  349,  1316. 
the  conflict  of  laws  regarding,  ch.  lix. 
time  when  measured,  1151. 
to  abutter,  1120. 

to  be  commensurate  with  injury,  29. 
to  lessees,  1169. 
to  farm,  1165. 

treble.    See  Treble  Damages. 
uncertain.    See  Certainty  op  Proof. 
under  eminent  domain  statutes.    See  Eminent  Domain. 
under  statutes,  1076. 
under  statutes  double  and  treble,  1076. 
unforeseen,  1082. 

when  no  land  taken,  in  IlUnois,  1151  n. 
.  when  no  right  affected,  11496. 
wrong  measure  of,  adopted  by  jury,  1323. 
DAMMING  of  surface  water,  1109. 
DAMNUM,  derivation  of,  5  n. 
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DAMNUM  ABSQUE  INJURIA,  32,  812,  1089,  1108,  1111,  1113. 

danger  from  fire  is,  in  taking  of  rights  in  street  in  New  York,  1205o. 

in  case  of  property  taken,  1182. 
DAMNUM  EMERGENS,  22,  636  n. 
DANCING  CLASS,  expulsion  from,  45. 
DANGER,  from  accidental  fires,  1163. 

from  sewer  gas,  1165e. 

no  obligation  to  submit  to,  in  order  to  avoid  consequences  of  injury,  218. 

of  crossing,  1164. 

of  crossing  the  road,  1165. 

of  fire,  1164,  1165. 

of  fire  from  passing  trains,  1100. 

of  fruit  being  stolen,  1165c. 

of  gas  escaping,  1166c. 

of  killing  stock,  1165. 

of  members  of  family  being  hurt,  1164. 

of  rescued  property,  as  affectjng  amount  of  salvage,  599c. 

of  surface  subsiding,  1166c. 

conjectural,  1165c. 

and  risk,  in  general,  1165c. 

to  health,  1165c. 
"DANGEROUS,"  meaning  of,  1149a. 
DARREIN  PRESENTMENT,  900. 
DATE  of  filing  appraiser's  award,  1151. 

of  trial,  1151. 
DAUGHTER,  d.  for  seduction  of,  471. 

indecent  assault  on,  47  n. 

keeping  of  body  of,  in  vault,  45. 

loss  of  society  of  virtuous,  48. 

shame  caused  by  seduction  of,  47. 
DEAD  BODY,  mental  anguish  caused  by  removal  of,  44a. 

tortious  treatment  of,  43i. 

wrongful  disposition  of,  45. 
DEAFNESS,  excessive  damages  for,  1359. 
DEATH,  action  for  causing,  172a. 

compensation  for  loss  of  future  support,  866. 

delay  in  telegram  announcing,  881a. 

d.  for  failure  to  deliver  message  announcing,  894&. 

d.  for  failure  to  transmit  message  announcing,  894. 

d.  for  message  falsely  announcing,  894. 

effect  of,  on  exemplary  d.,  362. 

English  rule  as  to  d.  for,  67a. 

interruption  of  services  by,  672. 

message  announcing,  gives  notice  of  mental  suffering,  47,  894c. 

of  a  near  relative,  169. 

of  animal,  pending  replevin  proceedings,  536a. 

of  creditor,  does  not  bar  interest,  340o. 

of  debtor,  does  not  bar  interest,  340o. 

of  owner  of  land,  rights  of  action,  how  affected  by,  836. 

of  human  being,  performance  of  contract  prevented  by,  655c. 
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DEATH.— Continiied. 

of  partner,  interest  after,  310a. 

from  eating  impure  food,  164a. 
DEATH  OF  HUMAN  BEING,  d.  for,  ch.  xxv. 

no  recovery  for  death  at  common  law,  570. 

recovery  for  injury  which  finally  results  in  death,  570o. 

survival  by  statute  of  right  of  deceased,  570&. 

statutes,  571. 

limitation  of  amount  of  recovery,  671a. 

varying  types  of  statute,  5716. 

election  of  remedies,  571c. 

general  principles,  572. 

pecuniary  loss,  573. 

funeral  expenses,  573. 

non-pecuniary  loss,  573a. 

physical  and  mental  suffering,  573a. 

loss  of  society,  573a. 

prospective  pecimiary  loss,  574. 

reasonable  expectation  of  benefit  enough,  574. 

general  rule  for  damages,  574a. 

services  of  a  child,  575. 

loss  of  an  adult  child,  576. 

of  services  beyond  minority,  576. 

care  and  services  of  a  parent,  577. 

services  of  a  wife  or  husband,  578. 

next  of  kin,  579. 

evidence— Family  circumstances,  580. 

character  and  capacity  of  deceased,  580a. 

probable  duration  of  life,  581. 

excessive  verdicts,  582,  1328  n.,  1367. 

reduction  of  damages,  583. 

exemplary  damages,  377a,  584. 

presumptions  and  pleading,  584a. 

contributory  negligence,  585. 

recovery  for,  under  Civil  Damage  Act,  1248. 

inadequate  damages  for,  1372. 

the  conflict  of  laws  as  to  d.  for,  1376. 
DEBASED  CURRENCY,  268. 
DEBT,  action  of,  636ff. 

when  it  lay  at  common  law,  389. 

breach  of  agreement  to  settle  or  secure,  622a. 

contract  to  indemnify  against,  795. 

contract  to  pay,  in  instalments,  636jr. 

contract  to  pay  or  discharge,  789. 

contract  to  save  harmless  from,  788. 

d.  against  telegraph  company  for  loss  of,  887. 

d.  for  breach  of  warranty,  where  land  given  for,  965. 

d.  for  judgment  against  collecting,  &85g. 

d.  on  breach  of  contract  to  pay,  786,  788,  789,  790. 

d.  recoverable  for  detention  only,  675a. 
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guaranty  of,  806. 

interest  on,  289,  301. 

loss  of  by  statute  of  limitations,  recoverable  on  injunction  bond,  685  g. 

object  to  obtain  judgment  awarding  money,  4. 

of  another,  contract  to  pay,  972. 

of  partnership,  contract  to  pay,  789. 

on  bond,  675o,  6756. 

on  judgment,  interest  in,  334. 

payment  of,  by  note,  sufficient  to  support  action  on  contract  of  indem- 
nity, 797. 

recovery  against  telegraph  company  for  loss  of,  887. 

recovery  for  loss  of  chance  of  collection  by  appeal,  688a. 

recovery  on  sheriff's  bond  for  failure  to  collect,  692i. 
DEBTOR,  agreement  with,  for  extension  of  time,  whether  liquidated  d.  allowable 
on,  407. 

d.  on  bond  for  release  of,  686. 

death  of,  does  not  bar  interest,  340a. 

insolvency  of,  whether  provable  in  action  against  public  officer,  549-551, 
554r-557 

on  bail  bond,  686. 

interest  recoverable  against  joint,  304. 

liquidated  d.  for  breach  of  agreement  for  extension  of  time  to,  407 

recovery  for  insolvency  of,  on  injunction  bond,  685^. 
pending  appeal,  688a. 

subject  to  two  claims,  836. 

under  no  obhgation  to  partial  assignee,  836. 

where  entitled  to  interest  on  usurious  overpayment,  305. 
DEBTS,  recovery  on  bond  of  executor  or  administrator  for  failure  to  pay,  692^. 
DECAY,  of  potatoes,  communicated  from  those  bought,  2126. 
DECEASE,  interruption  of  services  by,  672. 
DECEIT  as  ground  for  setting  aside  contract,  606c. 

avoidable  consequences  of,  214. 

consequential  d.,  143,  195. 

d.  for,  439. 

for  sale  of  impotent  bull,  214. 

interest  in  action  for,  316. 

nominal  d.  in  action  of,  100. 
DECISIONS,  English,  on  eminent  domain,  1078. 
cited  in  Illinois,  1121. 

under  Lands  Clauses  Consolidation  Act,  referred  to,  1113. 
DECREASE  of  value,  recovery  for,  in  replevin,  536. 
DECREE,  for  act  to  be  done  does  not  bear  interest,  334. 

for  payment  of  money  bears  interest,  334. 
DEED,  covenant  in.    See  Real  Covenant. 

granting  of  property  for  pubUc  use  by,  1109. 

expense  of  preparing,  recoverable,  1017. 

liability  of  clerk  of  court  for  negligence  in  recording  or  indexing,  692h. 

of  land,  value  of,  262. 

liability  of  probate  judge  for  neglecting  to  index,  692^. 

199 
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negligence  in  recording,  107a,  n. 

parol  proof  of  consideration  of,  964. 

recognition  of  land  as  street  by,  11496. 

right  to  tender  in  court,  1028. 

false  return  of  register  of,  218. 
DEFALCATION  act,  in  Pennsylvania,  1031. 

of  officer  of  corporation,  694. 

of  public  officer,  recovery  for,  692e. 
DEFAMATION.   See  Libel  and  Slander. 

compensation  for  injury  by,  60. 

excessive  d.  for,  1335. 

exemplary  d.  for,  364,  377. 

exemplary  d.  for  wanton,  722. 

recovery  of  future  d.  for,  443.   See  Libel,  Slander. 
DEFAULT,  assessment  of  d.  upon,  1275. 

in  payment  of  money,  to  which  official  term  referred,  692e. 

of  plaintiff,  whether  recovery  on  contract  prevented  by,  658. 

rescission  of  contract  for,  6556. 

recovery  by  person  in,  673/. 

during  another  term  of  office,  whether  covered  by  official  bond,  6926. 
DEFECT,  in  building,  measure  of  d.  for,  644. 

in  construction  of  work  contracted  for,  647c. 

in  goods  or  work,  cost  of  remedying,  2126. 

in  goods  delivered,  recoupment  for,  1060. 

in  goods  sold,  recoupment  for,  1036,  1060. 

in  machinery,  compensation  for,  646. 

inherent,  in  property  replevied,  691. 

of  breach  of  contract,  recovery  of  cost  of  remedying,  620. 
DEFECTIVE  WORK,  recovery  for,  657. 
DEFENCE,  fl!.  for  making  negligent,  831. 

dispensing  with  necessity  of  maintaining,  is  special  benefit,  1130. 
DEFENDANT  cannot  recover  verdict  on  claim  for  recoupment,  1049. 
DEFENDANTS,  joint  liability  of,  in  exemplary  d.,  382. 
DEFENDING  against  proceeding,  costs  and  expenses  for,  1166a. 
DEFICIENCY  in  quality  of  land  conveyed,  1016. 

in  quantity  of  land  conveyed,  1016,  1028. 
DEFICIT  in  officer's  accounts,  which  bond  chargeable  for,  692e. 
DEFINITION  of  "cash  value,"  1171d. 

of  "injuriously  affected,"  1105. 

of  "property,"  1117  n.,  1121,  1123. 
DEFORCEMENT  of  dower,  922  n. 
DEFORMITY,  compensation  for,  484. 

d.  for,  in  action  for  personal  injury,  485. 

of  plaintiff,  not  shown  in  action  for  death,  580. 

of  unborn  child,  no  recovery  by  mother  for  fear  oS,  43ff. 
DEGRADATIONS,  meaning  of  the  term,  950  n. 
DELAWARE,  constitutional  provisions  as  to  benefits  in,  1148. 
DELAY,  action  for,  by  theatrical  troupe,  170. 

compensation  for,  in  nature  of  interest,  320. 
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HEIAY—Cmtinued. 

in  carriage  of  cattle,  212. 

in  carriage  of  goods,  212,  419,  854. 

in  carrying  passengers,  d.  for,  863. 

in  completing  building,  d.  for,  224. 

in  completing  contract,  liquidated  d.  for,  407. 

in  completing  printing  and  binding,  156. 

in  completing  steamboat,  d.  for,  657. 

in  completing  performance  of  contract,  liquidated  d.  for,  419. 

in  completion  of  work  contracted  for,  647c. 

in  construction,  d.  caused  by,  642. 

in  construction  of  building,  d.  for,  645. 

in  delivering  telegram,  154. 

in  delivery  by  carrier,  limitation  of  liability  does  not  apply  to,  851. 

in  delivery,  d.  against  carrier  for,  854. 

in  delivery  of  goods  sold,  419,  734,  735c. 

right  to  d.  for,  not  waived  by  acceptance  of  goods,  743. 

in  erecting  bridge,  d.  for,  647o. 

in  furnishing  materials  for  buildings,  646a. 

in  lading  or  unlading  of  vessel,  d.  for,  857. 

in  making  conveyance,  d.  for,  1021a. 

in  paying  over  money,  recovery  for,  on  bond,  692/. 

in  payment  of  money  caused  by  appeal,  688o. 

in  performance  of  work,  d.  for,  on  injunction  bond,  685(i. 

in  returning  property  bailed,  6336. 

in  surrender  of  premises,  419. 

in  transporting  a  passenger,  recovery  for,  862. 

in  transporting  material,  199. 

in  transportation,  45a. 

in  transportation  of  goods,  842. 

hquidated  d.  for,  in  payment  of  money,  411. 

loss  of  profits  by,  856. 

natural  consequences  of,  856. 

natural  result  of  non-delivery,  157. 

of  carrier.   See  Gabbier. 

of  creditor,  barring  interest,  340. 

of  one  day  by  warehouseman  in  delivery  of  cotton,  153. 

on  railway,  42. 

recovery  by  passenger  of  expenses  of,  864. 

waiver  of,  656. 

at  connections,  1150. 
DELICACY  OF  TASTE,  damages  for  injury  to,  42. 
DELIVER,  failure  to.   See  Non-Deliveet. 

recovery  for  failure  to,  on  contract  for  sale  of  chattels,  734. 

d.  against  carrier  for  failure  to,  844. 
DELIVERIES,  several,  737. 
DELIVERY  of  goods  by  carrier,  d.  for  delay  in,  854. 

d.  for  wrongful,  853. 

of  goods  sold,  damages  for  delay  in,  735c. 

valu^  of  goods  to  be  taken  at  time  set  for,  737. 
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DELIVERY— Cojrfinued. 

where  no  time  fixed,  737. 
DEMAND,  d.  for  failure  to  deliver  goods  on,  737. 

for  payment  of  money,  interest  after,  302a. 

for  settlement  or  payment,  when  interest  runs  from,  314. 

interest  on  failure  to  pay  for  goods  from  time  of,  308. 

interest  on  money  payable  on,  302a. 

for  d.,  splitting,  1109. 

for  payment,  effect  of,  on  interest,  302,  314. 

prevented  by  debtor,  309. 
DEMAND  NOTE,  rate  of  mterest  on,  330. 
DEMANDS,  indivisible  when  entire,  84. 
DE  MINIMIS  NON  CURAT  LEX,  31,  103,  432, 1326. 

not  applied  to  wrongful  invasion  of  property,  103. 
DEMURRAGE,  394  n.,  419. 

allowed  as  liquidated  d.,  420. 

consequential  d.  for,  in  admiralty,  589. 

against  consignee  in  nature  of,  857. 

of  vessel"  detained  for  goods  of  which  delivery  is  delayed,  742. 

recovery  for,  on  collision,  590. 

recoverable  for  delay  in  loading  vessel,  858. 

when  recoverable,  857. 
DEMURRER,  d.  upon  overruling  of,  1272. 
DENTIST,  d.  to,  and  for  illness  of  members  of  family,  155. 

injury  to,  180. 

measure  of  d.  for  injury  to,  180  n. 

no  recovery  by,  for  loss  of  instruments,  152. 
DENTIST'S  ASSISTANT,  evidence  of  value  of  time  of,  171o,  n. 
DENTIST'S  INSTRUMENTS,  whether  baggage,  873  n. 
DEPARTURE  from  terms  of  contract,  d.  how  affected  by,  655. 
DEPARTURE  FROM  SERVICE,  by  mmor,  662. 

compensation  recoverable  upon,  658,  659,  660. 

Uquidated  d.  for,  407. 

recoupment  for,  1062. 

without  notice,  consequential  d.  for,  137. 
DEPOSIT,  action  against  auctioneer  for  failure  to  demand,  832. 

against  auctioneer,  832. 

at  auction,  whether  liquidated  d.,  1026. 

d.  for  failure  to  require,  against  agent,  823. 

forfeiture  of,  for  failure  to  complete  purchase  of  land,  1026. 

of  Confederate  currency,  278. 

of  filth  on  dock,  1112. 

of  fund  in  bank,  or  court,  as  interrupting  interest,  341, 

of  money,  interest  on,  from  demand,  302a. 

of  gold,  269. 

whether  liquidated  d.  forfeited  on  default,  414. 
DEPOSITARY,  where  chargeable  with  interest,  305. 

recovery  by,  76. 
DEPOSITOR,  when  entitled  to  interest,  309. 
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DEPOSITS,  alluvial,  washing  away,  1120. 

clay,  1166c. 

future,  of  soil,  loss  of,  1120. 
DEPOT,  breach  of  contract  to  construct,  194,  630. 

value  to  land  by  erection  of,  194.    See  Station. 
DEPRECIATION,  in  market  value,  1121,  1164. 

in  price  of  bonds,  pending  injunction,  685i. 

in  value,  1163. 

in  value  of  land,  by  permanent  incumbrances,  recovery  for,  970. 
d.  for,  in  replevin,  536. 

in  value  of  abutting  land  owing  to  running  trams  on  street,  1102. 

in  value  of  currency,  268. 

in  value  of  gold,  pending  injunction,  685g. 

in  value  of  land  from  other  causes  than  taking,  no  recovery  for,  1153. 

in  value  of  land  not  recoverable  on  attachment  bond,  682. 

in  value  of  land,  recovery  for,  on  injunction  bond,  685a. 

in  value  of  property  by  replevin,  689a. 

in  value  of  property,  measure  of  damages  in  action  for  eminent  domain, 
1152a. 

in  value  of  property,  recoverable  on  attachment  bond,  682. 

in  value  of  property  pending  injunction,  685A. 

of  jK'operty  wrongfully  attached,  467,  682. 

of  vessel  by  collision,  592. 

in  value  of  vessel,  recoverable  in  admiralty,  592. 

recoverable  on  appeal  bond,  688. 

of  brickyard,  1165A. 

of  plant,  1171d. 

of  property,  recovery  for,  on  injunction  bond,  685a. 
DEPRIVATION  of  access  to  harbor,  1093. 

of  access  to  sewer,  1093. 

of  easement  in  street,  1123  n. 

of  enjoyment  of  property,  1121. 

of  use  of  land,  1117. 

of  use  of  property,  1121. 
DEPTH  of  line,  1166c. 
DEPUTY,  action  on  bond  of,  by  sheriff,  805. 

judgment  against  sheriff  conclusive  on  bond  of,  802. 
DERELICT,  salvage  for  saving,  599c, 
DERIVATION  OF  DAMNUM,  5  n. 

DESCRIPTION,  misrepresentation  as  to,  on  sale  of  land,  1028. 
DESIGNS,  d.  for  infringement  of,  1235. 

patents  for.    See  Patents. 
DESTINATION,  d.  for  failure  to  carry  passenger  to,  864. 

freight  due  where  goods  are  taken  short  of,  841. 

place  of,  fixes  value  in  actions  against  carriers,  845. 

value  at  place  of,  247. 

value  of  goods  at  place  of,  recoverable,  844. 
DESTROYING  usefulness  for  manufacturing  purposes,  11656. 
DESTRUCTION,  acceptance  of  goods  to  prevent,  841. 

of  access,  1115. 
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DESTRUCTION— Coreimued. 

of  access  by  excavations  in  street,  1123. 

of  beneficial  use,  by  physical  interference,  1116. 

of  buildings,  d.  for,  935o. 

of  crops,  1164,  1175. 

of  dock,  1094. 

of  easement,  1096. 

of  easements  of  light  and  air,  1115. 

of  garden,  llQQd. 

of  property,  d.  for,  432a. 

may  be  shown  on  detinue  bond,  691c. 
question  of  gain  prevented,  178. 
to  stay  conflagration,  928. 
replevied  before  judgment,  691. 

of  shade  trees,  1167  n. 

of  sidewalk,  1123  n. 

of  subject  of  contract,  recovery  after,  655c. 

of  trees,  1166e. 

of  water  power,  1166d. 

of  well,  1120  n. 

d.  for,  in  replevin,  535. 

interest  as  d.  for,  538. 
DETENTION  of  money,  mterest  in  England  for,  290. 

of  property,  loss  from,  136. 

of  vessel,  d.  for,  857. 
DETERIORATION,  goods  injured  must  be  saved  from,  by  carrier,  852. 

in  land  pending  appeal,  688a. 

in  value  from  failure  to  transport  goods,  843. 

in  value  of  goods  by  delay  in  transportation,  842. 

of  goods,  recovery  for,  in  replevin,  536. 

in  value  of  goods,  recovery  for,  on  marine  policy,  714. 

in  value  of  goods  replevied,  690. 

of  attached  property,  recovery  for,  5656. 

of  goods  wrongfully  withheld,  recovery  for,  565a. 

of  property,  recoverable  in  action  of  detinue,  527. 

in  value  of  property  on  forthcoming  bond,  684. 

may  justify  abandonment  to  underwriters  as  for  total  loss,  710. 

of  cargo,  amounting  to  constructive  total  loss,  711. 

of  materials,  during  delay  in  construction,  642. 

of  property  pending  appeal,  688a. 
DETERMINATE  AND  INDETERMINATE  DAMAGES,  359. 
DETINET,  actions  on  the,  533. 
DETINUE,  action  for  conversion  taking  the  place  of,  494. 

action  of,  generally  obsolete,  528. 

bond,  d.  on,  389,  691c. 

d.  in  action  for,  527. 

exemplary  d.  in  action  of,  375. 

higher  intermediate  value,  whether  recoverable  in,  507,  517 

object  is  to  obtain  money  judgment,  4. 

recoupment  in  action  of,  1044. 
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DETRIMENT  to  landowner,  compensation  for,  1150. 
DEVELOPMENT  of  water  power,  is  special  benefit,  1130. 
DEVIATION  by  carrier,  limitation  of  liability  avoided  by,  851. 

from  contract,  655. 

effect  of  slight,  657. 
recovery  upon,  655. 
DEVISEE,  from  what  time  entitled  to  mesne  profits,  912. 

gets  no  action  for  injury  to  land  before  death  of  testator,  83b. 

recovery  of  mesne  profits  by,  912. 
DIFFERENCE,  between  English  and  American  law,  on  eminent  domain,  1106. 

between  legal  and  equitable  relief,  4, 

in  market  value,  1149,  1163. 
DIFFICULTY,  increased,  of  access,  1163. 

of  access,  1164. 

in  cutting  grass,  1149o. 

of  crossing  road,  1165. 
DIGGING  of  ditches,  1165. 

DILAPIDATION,  recovery  for,  in  action  for  mesne  profits,  910. 
DILIGENCE  required  for  avoiding  consequences,  221,  221a. 
DIMINUTION  in  value,  due  to  compulsory  ejectment,  1083. 
of  goods  carried,  852. 
of  homestead,  1149  n. 
of  land,  during  delay  of  conveyance,  1021a. 
of  leasehold,  1117. 
of  reservoir,  recovery  for,  1080. 
of  water,  1149  n. 
without  fault  of  occupant,  d.  for,  in  action  for  mesne  profits,  910. 

of  business,  1121  n.,  1152a. 

of  custom  of  pubUc  house,  1105. 

of  earning  power  of  deceased,  may  be  shown,  580a. 

of  flow  of  water,  1096. 

of  selling  value,  1101. 
DIRECT  CONSEQUENCES,  111,  112. 

aggravation  of  pre-existing  injury  or  disease,  1216. 

always  compensated,  1216. 

of  loss  of  goods  by  carrier,  1216. 

of  an  assault,  1216. 

of  default  of  telegraph  company,  891,  892. 

of  destruction  of  building,  1216. 

of  expulsion  from  railroad  train,  871. 

of  negligence,  1216. 

what  are,  111. 
DIRECT  LOSS  of  failure  to  transmit  message,  892. 
DIRECTOR,  action  against,  for  failure  to  make  reports,  103  n. 

action  against,  for  negligence,  170. 

of  corporation,  recovery  by,  for  extraordinary  services,  763e. 

of  corporation,  whether  entitled  to  compensation,  673d. 

of  corporation,  liability  of,  for  negligence,  830. 
DISABILITY,  compensation  for,  484. 

of  married  woman,  486. 
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DISABILITY— Confenued. 

of  minor,  4866. 

recovery  for  permanent,  in  action  for  physical  injury,  485. 
DISAPPOINTMENT,  caused  by  delay,  42. 

d.  not  recoverable  for,  against  telegraph  company,  894d. 

in  particular  thing  on  which  mind  was  set,  46a. 

no  compensation  for,  42. 

of  expectations,  42. 

without  physical  inconvenience,  no  recovery  for,  46a. 
DISCHARGE  of  agent,  d.  for  wrongful,  834c. 

of  debt,  contract  for,  789. 

of  judgment,  d.  for  wrongful,  634. 

of  servant,  d.  for  wrongful,  665. 
prospective  d.  for,  666. 
DISCOMFORT,  caused  by  nuisance,  42. 

by  failure  to  provide  berth  in  sleeping  car,  873o. 

of  passenger  as  consequence  of  sale  of  wrong  ticket,  221a. 

of  passenger,  caused  by  walking  to  destination,  212. 

physical,  compensation  for,  42,  1123. 

caused  by  compulsory  journey,  42. 
DISCONTINUANCE  of  cause  of  offence  mitigates  exemplary  d.,  383. 

of  streets,  1151  n. 

of  taking,  effect  of,  on  claim  for  compensation,  1160. 
DISCRETION,  in  civil  law,  of  the  judge,  27. 
DISCRIMINATION,  d  against  carrier  for,  857a. 

of  carrier,  143  n. 
DISEASE,  communicated  by  warranted  rags,  766. 

communication  of,  125,  769,  927. 

d.  for  breach  of  warranty  of  animals  against,  765. 

d.  for  failure  to  deliver  message  announcing,  894. 

existence  of,  may  be  shown  in  action  for  death,  581. 

fraudulent  communication  of,  to  animals,  441. 

of  deceased  may  be  shown  in  action  for  death,  581. 

pre-existing,  aggravation  of,  1216. 

recoupment  for,  1060. 

recovery  for  apprehension  of,  484. 

where  provable  in  action  for  breach  of  promise  of  marriage,  639. 

sheep,  sold  with  knowledge  of,  148. 
DISFIGUREMENT,  contemplation  of,  47  n. 

excessive  d.  for,  1358. 

recovery  by  minor  for,  486c. 

recovery  for,  172. 

recovery  for,  in  action  for  personal  injury,  484. 
DISGRACE,  compensation  for,  on  breach  of  promise  of  marriage,  638. 

of  expulsion  from  theatre,  compensation  for,  8736. 

recovery  for,  in  action  for  false  imprisonment,  462. 

d.  for  sense  of,  in  action  for  seduction,  473. 

may  be  shown  in  action  for  breach  of  promise  of  marriage,  6386. 
DISHONOR,  compensation  for,  in  action  for  seduction,  473. 

d.  for  sense  of,  in  action  for  seduction,  473. 
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DISHONOR— Conimued. 

recovery  for,  in  action  for  criminal  conversation,  478. 
DISOBEDIENCE  to  injunction,  effect  of,  in  action  on  bond,  685. 
DISPATCH,  telegraphic.    See  Telegraph  Company. 
DISPOSITION  to  labor,  of  deceased,  in  actions  for  death,  574o. 
DISPROPORTIONATE,  liquidated  d.  must  not  be,  407. 
DISREPAIR  of  premises,  value  affected  by,  999e. 
DISSEIZOR,  recovery  of  rents  and  profits  against,  91. 

DISSOLUTE  conduct,  may  be  shown  on  breach  of  promise  of  marriage,  641. 
DISSOLUTION,  of  attachment  or  injunction,  value  of  time  spent  in  securing, 
226i. 

of  injunction,  damages  on,  12866. 

of  injunction,  d.  on  appeal  from  order  of,  685. 
DISTILLERY,  profits  which  would  have  been  made  by  erection  of,  186. 
DISTINCT  torts,  85c. 
DISTINCTION  between  general  and  special  benefits  not  at  first  made,  1132. 

between  general  and  special  damage,  1123  n.,  98. 

between  meanings  of  "consequential  damages,"  1113  n. 

between  permissive  and  compulsory  powers,  1089,  1111. 

between  private  and  pubhc  injury,  1123. 
DISTRAINT,  cannot  include  interest,  307. 

d.  against  landlord  for  illegal,  990a. 

d.  for  illegal,  943,  944. 

exemplary  d.  for  wrongful,  373a. 

illegal,  nominal  d.,  100, 

interest  not  included  in  amount  of,  307. 

of  cattle,  right  of,  946. 

recoupment  in  case  of,  1057. 

for  rent,  recovery  in  proceeding  for,  1057. 
DISTRESS,  excessive,  100. 

illegal,  measure  of  d.  for,  61. 

mental,  47. 

of  mind,  may  be  shown  in  action  for  breach  of  promise  of  marriage,  6386. 

of  rescued  property,  as  affecting  amount  of  salvage,  599c. 

when  fright  or  terror,  43o. 
DISTRIBUTE,  recovery  on  bond  of  executor  or  administrator  for  failure  to,  692^. 
DISTRICT  OF  COLUMBIA,  provisions  as  to  benefits  in,  1148. 
DITCH,  avoidance  of  loss  by  construction  of,  226  n. 

construction  of,  1164. 

d.  for  digging,  939, 

d.  for  enjoining  use  of,  685c. 

d.  on  breach  of  covenant  to  dig,  993. 

avoidable  consequences  of  digging,  214. 

digging  of,  1165. 
DIVERSION,  of  stream  of  water,  1107. 

of  traffic  from  ferry,  1098. 

of  water,  avoidable  consequences  of,  2146. 

of  water,  d.  for,  99  n.,  100,  941. 
DIVERSITY  in  rules  governing  benefits,  causes  of,  1130a. 
DIVERTING  water,  interest  in  action  for,  316. 
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DIVIDEND  in  insolvency,  interest  on,  311/. 

recovery  of,  in  replevin  for  stock,  539. 

interest  on,  payable  to  lunatic,  302. 
DIVISIBLE  CONTRACT,  636ff. 
DIVISION  OF  LOSS  in  admiralty,  587,  599. 

in  case  of  personal  injury,  599. 
DIVISION  OF  PATRONAGE,  allowance  for,  1150. 
DIVISION  OF  PROPERTY,  d.  for,  1164,  1165. 

inconvenience  from,  1163. 
DIVORCE,  liquidated  d.  for  breach  of  contract  to  give  no  cause  for,  415. 
DOCK,  deposit  of  filth  on,  1112. 

destruction  of,  1094. 
DOCK  PURPOSES,  lots  available  for,  1171,  1171b. 
DOCKET,  SOLICITOR'S,  value  of,  261. 
DOCTOR'S  BILLS,  1166d. 
DOCUMENT,  value  of,  261. 
DOG,  exemplary  d.  for  allowing  to  go  at  large,  368. 

exemplary  d.  for  bite  of,  377a,  n. 

furious,  exemplary  d.  for  allowing  to  run  at  large,  368. 

nominal  d.  for,  107o,  n. 

recoupment  in  action  for  killing,  1044. 

recovery  for  fear  of  results  of  possible  madness  of,  47. 

shooting  of,  too  remote  for  fright,  43/,  n. 

See  Animals. 
DOGS,  jointly  doing  damage,  owners  liability  for,  36a. 
DOLLARS,  269. 
DOLUS,  in  the  Roman  law,  22. 

DOMESTIC  SERVANT,  d.  for  wrongful  discharge  of,  668. 
DOMESTIC  SERVICE,  breach  of  contract  for,  668. 
DOMMAGE-INTMSTS,  amount  of,  discretionary  with  judge,  26,  27. 
DOMMAGES  exemplaires,  359. 

rSels,  359. 
DOOR,  d.  for  openmg  of,  100. 
DOUBLE  DAMAGES  in  Washington,  where  tenant  holds  over,  999/. 

allegation  of,  1263. 

question  of,  for  jury,  1318a. 
DOUBLE  STANDARD  of  value,  269. 
DOWER,  abatement  of  purchase  money  for  failure  to  release,  1021. 

d.  for  incumbrance  by  outstanding,  976. 

d.  for  withholding,  921. 

d.  in  action  for,  921. 

d.  in  New  York,  921. 

d.  on  contract  to  convey  land,  for  failure  of  wife  to  release,  1016. 

d.  on  real  covenant  because  of  existence  of  right  of,  976. 

deforcement  of,  922  n. 

expense  of  extinguishing,  979. 

nominal  d.  for  withholding,  921. 

tenant  in,  liable  for  waste  in  New  York,  950. 

right  of,  in  improvements,  922. 

rule  of  d.  in,  921,  922. 
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unde  nihil  hdbet,  921. 

value  of  lands  aliened  by  husband,  how  measured  in  New  York,  921. 

when  heir  improves,  922. 

when  purchaser  improves,  922. 

where  land  has  appreciated  or  depreciated,  922. 

writ  of,  921. 
DRAFT,  agreement  to  return  or  pay  amount  of,  442. 

d.  against  agent  to  procure  acceptance  of,  819. 

d.  for  delay  in  delivery  of,  856a. 

d.  for  failure  to  accept  or  pay,  126c. 
to  collect,  813. 

expense  of  stopping  payment  of  false,  2266,  n 

See  Check. 
DRAIN,  d.  for  breach  of  contract  to  repair,  647c,  n. 

d.  for  negligently  obstructing,  948. 

d.  for  obstructing,  948. 

filling  up,  1166d. 

recovery  on  bond  of  commissioner  to  construct,  692. 
DRAINAGE,  obstruction  by  levee  to,  1166d. 
DRAINAGE  CANAL,  1149  n. 
DRAINING  of  marsh  is  special  benefit,  1130. 

of  well,  1119. 
DRAINS,  building  of,  outside  city  limits,  1110  w. 
DREDGES,  no  others  obtainable,  161. 
DRESS,  (d.  to,  in  cleaning,  6336,  n. 
DRUG,  warranted,  191. 

DRUNKARD,  d.  recoverable  by,  for  personal  injury,  485a. 
DRUNKENNESS  of  defendant  as  mitigation  of  d.  for  slander,  448. 
DUCKS,  value  of  land  for  raising,  252  n. 
DUE  CARE,  question  of,  1110. 

DURATION  of  life,  evidence  of,  in  action  for  death,  581,  1306. 
DURESS,  contract  broken  through,  602. 
DUST,  d.  by,  1165a,  1123  n. 

from  railroad  operation,  1120. 
DUTY,  increase  of,  1101. 

of  carrier  to  receive  and  protect  passenger,  859. 

of  discharged  servant  to  seek  other  employment,  667. 

of  plaintiff,  202. 

of  public  officer,  recovery  for  acts  outside,  692o. 

to  avoid  consequences  a  misapplication  of  term.  201. 

to  replace,  not  existent  in  legal  sense,  2286. 

to  seek  employment,  206. 
DUTY,  CUSTOMS,  whether  included  in  value  of  cargo,  714. 

liabiUty  of  custom  house  broker  for  increased,  832a. 

rights  of  agent  evading  payment  of,  834. 
DWELLING,  building  rented  for,  167 

railroad  near,  1168  n. 
DWELLING  HOUSE,  185. 
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DYE  WORKS,  valuation  of  land  for,  252  n. 

DYER  converting  goods,  allowed  to  deduct  value  of  labor,  499. 

EARLY  RULE  on  eminent  domain,  1115. 

on  eminent  domain,  in  Pennsylvania,  1120. 
EARN,  capacity  of  deceased  to,  in  actions  for  death,  574o. 
EARNING  CAPACITY  of  child,  recovery  for  diminution  of,  486c. 

of  deceased  may  be  shown  in  action  for  death,  580a. 

of  franchise,  \V7\d. 

of  married  woman,  recovery  for  impairment  of,  486. 

recovery  by  minor  for  loss  of,  4866. 

value  of,  172a. 
EARNING  POWER,  d.  for  loss  of,  in  action  against  carrier  of  passengers,  860. 

excessive  d.  for  impairment  of,  1354. 

loss  of,  by  personal  injury,  214o. 

of  money,  117  Id. 

of  plaintiff,  172a. 

partial  loss  of,  214a. 

permanent  loss  of,  86c. 
EARNINGS,  interrupted  by  injury,  180. 

loss  of,  173. 

net,  1171d. 

net,  evidence  of,  1173. 

of  parent,  recovery  for  loss  of,  by  death,  577. 

of  vessel,  compensation  for  loss  of,  by  collision,  593. 

of  vessel,  whether  recovery  for  loss  of,  in  admiralty,  593. 

previous  to  injury,  evidence  of,  in  actions  for  physical  injury,  485a. 
EARTH,  throwing,  on  land  outside  right  of  way,  1110  n. 
EASEMENT  of  access,  interference  with,  217. 

d.  for  failure  of  title  to,  975. 

d.  on  covenant  against  incumbrances  for  existence  of,  970. 

destruction  of,  1096. 

effect  of  existence  of,  on  value  of  land,  243c. 

in  street,  deprivation  of,  1123  n. 

in  street,  interference  with,  1123. 

infringement  of,  1165a. 

interference  with,  1096. 

of  access,  invasion  of,  1116,  1165a. 

acquisition  of,  1116. 

of  air,  invasion  of,  1115,  1116,  1165a. 

of  Ught,  mvasion  of,  944,  1115,  1116,  1165o. 

of  support  for  structure  on  defendant's  land,  93a. 

private,  acquisition  of,  11496. 

recovery  for  depreciation  caused  by,  970. 

takmg  of,  1107. 
EASEMENTS  IN  STREETS,  nature  of,  1187  et  seq. 
EAVES,  injury  to  landlord  by  water  discharged  from,  74. 

casting  water  on  adjacent  building,  93  n. 

projecting,  11666. 
EDICTUM  yEDILIUM,  954. 
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EDUCATION  of  plaintiff  enhances  value  of  his  services,  255. 

recovery  by  child  for  loss  of,  by  death  of  parent,  577. 
EFFECT  of  conformation  of  land  on  cost  of  bridge,  1171e. 
EGGS,  d.  for  furnishing  bad,  tl2b,  n. 

delay  in  deUvery  of  cases  for  packing  and  transporting,  152  n. 
EJECTION  from  premises,  avoidable  consequences  of,  218. 

from  premises,  verdict  for  wrongful,  set  aside  as  excessive,  1328  n. 

from  railroad  train,  exemplary  d.  for,  372. 

of  passenger,  avoidance  of,  by  payment  of  additional  fare,  222. 

of  passenger  from  train,  212. 
EJECTMENT,  actual  d.  in,  when  title  expires  pending  action,  901. 

allowance  for  improvements  in,  903. 

compulsory,  diminution  in  value,  due  to,  1083. 

costs  of  suit  recoverable  in  action  for  mesne  profits,  920. 

d.  in,  901  et  seq. 

difference  between  bona  fides  and  mala  fides,  903. 

no  bar  to  action  for  mesne  profits,  902. 

nominal  d.  in,  901. 

under  the  Louisiana  code,  904. 
ELECTION  between  recoupment  and  cross-action,  1048. 

of  insurer  to  rebuild,  after  fire,  723. 

of  remedies  for  death,  571c. 

on  alternative  contract,  423. 

to  rebuild  by  insurance  company,  723. 

use  on  right  of,  169a. 
ELECTRIC  LIGHT  PLANT  causmg  injury  to  land,  95  n. 
ELECTRIC  POWER,  failure  to  furnish,  205  n. 
ELECTRICITY,  fire  caused  by  short  circuit,  whether  recoverable  on  policy,  723o. 

machinery  for  generating,  153., 
ELEMENT  OF  DAMAGE  annoyance  to  business  as,  1165. 

family  occupations  as,  1165. 

fire  as,  1165. 

noise  as,  1165. 

obstructions  of  view  as,  1165. 

smoke  as,  1165. 

soot  as,  1165. 

sparks  as,  1165. 
ELEMENTS  m  measure  of  d.,  1163. 

of  d.,  evidence  as  to,  1149. 

of  value,  1171. 
ELEVATED  RAILROAD,  construction  of,  on  street,  1121  n. 

d.  by,  1165a. 

noise  made  by,  11656,  n. 

on  abutting  street,  1117. 

statute  on,  1112o,  n. 

d.  for  occupation  of  streets  by,  1180-1211. 

See  Eminent  Domain,  N.  Y.  Statutes  of. 
ELEVATING  roadbed  of  raihoad,  1109  n. 
ELEVATION,  of  railroad  roadbed,  1109  n. 

of  roadway  impairing  access,  1123. 
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ELEVATOR,  construction  of,  not  special  benefit,  1130  n. 

d.  for  breach  of  contract  to  install,  607  n. 

value  of  land  for,  252  n. 
EMBANKMENT,  causing  nuisance,  95.  ^ 

erection  of,  by  defendant  on  own  land,  98. 

d.  for  cutting  through,  217. 

in  street,  11120,  n. 

on  land  subject  to  covenant,  1097. 

private,  93. 

prospective  d.  for  erection  of,  95. 

railroad,  1166d. 

raising  of,  1165. 

replacement  of  trestle  by,  1109,  1152. 

throwing  up  of,  92. 
EMBEZZLEMENT  by  clerk  of  court,  liability  on  bond  for,  692ft. 

by  officer  of  corporation,  recovery  on  bond  of,  694. 

liability  of  judge  for,  692^. 

of  money  wrongly  collected  by  public  officer,  692o. 

of  taxes  collected  by  sheriff,  692a. 
EMBROIDERIES,  evidence  of  profits  by  importer  of,  181n. 
EMINENT  DOMAIN. 
I. — General  Cases 

avoidable  consequences  in  cases  of,  217. 

land  owner  need  not  anticipate  taking  by,  224. 

interest  on  property  taken  by,  331a. 
time  from  which  it  runs,  331o. 

taking  of  land  by,  how  far  excuses  payment  of  rent,  999d. 

value  for  all  profitable  uses,  1085. 

value  for  special  purpose,  11716. 

value  of  past  use,  1195. 

what  is  a  "taking,"  1114. 

when  whole  estate  is  taken,  1155. 
11.^ — ^English  Rules 

d.  under  statutes,  1076. 

appropriation  of  private  property  for  public  use,  1077. 

English  statutes  and  decisions,  1078. 

lands  clauses  consolidation  act,  1079. 

measure  of  d.  where  lands  are  taken,  1080. 

compensation  must  be  for  value  to  owner,  1081. 

d.  subsequently  arising,  1082. 

good  will,  1083. 

nature  of  the  interest  taken,  1084. 

value  of  lands  for  all  profitable  uses,  1085. 

remote  d.  excluded,  1086. 

certainty,  1087. 

lands  injuriously  affected  where  no  land  is  taken,  1088. 

d.  must  result  from  act  made  lawful,  1089. 

must  be  such  as  would  have  been  actionable  but  for  statute,  1090. 

rule  of  general  application,  1091. 

limitations  of  the  rule,  1092. 


INDEX  3183 

[References  are  to  sections,  d.  means  damage;  n.  means  note.] 

EMINENT  DOMAIN— CoUwMed. 

access  to  public  thoroughfares,  navigable  rivers,  etc.,  1093. 

Metropolitan  Board  of  Works  v.  McCarthy,  1094. 

d.  to  access  must  be  proximate,  1095. 

Thesiger's  rule,  1096. 

d.  must  be  to  lands,  1097. 

no  compensation  for  d.  caused  by  user,  1098. 

land  taken  in  part — d.  for  severance,  1099. 

special  rules,  1100. 

d.  include  consequential  injury,  1101. 

d.  caused  by  user,  1102. 

benefits  under  the  English  statutes,  1103. 

avoidable  consequences,  1104. 

the  English  rules  of  interpretation  criticised,  1105. 

English  cases  referred  to,  1123. 

cited  in  Illinois,  1121. 

criticised,  1122. 

followed  in  Pennsylvania,  1120. 
III. — Statutes  of  Eminent  Domain  in  the  United  States 
difference  between  English  and  American  law,  1106. 
construction  of  constitutional  provisions,  1106. 
nature  of  the  right  of  eminent  domain,  1107. 
general  rule  of  public  liability,  1108. 
all  compensation  in  one  proceeding,  1109. 
unauthorized  acts — negligence,  1110. 

permissive,  compulsory,  discretionary  and  necessary  powers,  1111. 
the  rule  of  general  application,  1112. 
legislature  may  prescribe  more  favorable  rule,  1112a. 
consequential  d. — term  misused,  1113. 
what  is  a  "taking"  of  property,  1114. 
early  rule,  1115. 

second  rule — ^physical  interference  destroying  beneficial  use,  1116. 
third  rule — any  injury  a  taking  of  property,  1117. 
rules  under  new  constitutions,  1118. 
Massachusetts,  1119. 

English  rule  adopted  in  Pennsylvania,  1120. 
rule  in  Illinois,  1121. 
Alabama,  1122. 
other  states,  1123. 
d.  must  not  be  speculative,  1123a. 
general  conclusions,  1124. 
IV. — ^The  Allowance  op  Benefits 

the  allowance  of  benefits  in  general,  1125.  ' 

under  statutes,  1126. 

in  the  United  States,  1127. 

street  openings — ^the  taxing  power,  1128. 

general  benefits,  1129. 

special  benefits,  1130. 

causes  of  diversity  in  the  rules  governing  benefits,  1130a. 

state  constitutions— local  rules — special  statutes,  1131. 
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originally  no  distinction  between  general  and  special  benefits,  1132. 
new  constitutions — Alabama,  1133. 
Arkansas,  1134. 
California,  1135. 
Colorado,  1136. 
Georgia,  1137. 
Illinois,  1138. 
Kentucky,  1138a. 
Louisiana,  1139. 
Mississippi,  1139a. 
Missouri,  1140. 
Nebraska,  1141. 
North  Dakota,  1141a. 
Pennsylvania,  1142. 
Texas,  1143. 
Washington,  1143a. 
West  Virginia,  1144. 
other  states,  1145. 
old  constitutions — New  York,  1146. 
Massachusetts,  1147. 
other  states — general  conclusions,  1148. 
V. — General  Considerations  Affecting  the  Measure  of  Damages 

Under  Statutes  of  Eminent  Domain 
measure  of  d. — difference  in  value — ^prospective  estimate,  1149. 
theory  of  a  prospective  measure  of  d.,  1149a. 
nominal  d.,  11496. 

principle  one  of  compensation,  1150. 
time  at  which  d.  are  measured,  1151. 
new  d.  from  change  in  construction,  1152. 
additional  burden,  1152a. 
d.  from  other  causes  excluded,  1153. 
entire  tract,  1154. 

interest  giving  title  to  compensation,  1154a. 
d.  in  gross — individual  interests  consolidated,  11546. 
effect  of  transfer  of  title  on  right  to  compensation,  1154c. 
measure  of  d.  where  fee  is  taken,  1155. 
where  interest  less  than  fee  is  taken,  1156. 
leasehold  interest,  1157. 
fee  subject  to  restrictions,  1158. 
unlawful  entry — new  proceedings,  1159. 
discontinuance  and  abandonment,  1160. 
reduction  of  d.,  1160a. 

hypothetical  reduction  of  d.  not  allowed,  1161. 
VI. — The  Elements  of  Compensation  in  Proceedings  Under  Statutes 

OF  Eminent  Domain 
enhanced  value,  1162. 

elements  entering  into  the  measure  of  d.,  1163. 
general  nature  of  inquiry,  1164. 
elements  of  d.,  1165. 
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easements  of  light,  air  and  access;  smoke,  noise,  etc.;  special d.,  1165a. 
condition  of  property  as  left,  11656. 
risk  and  danger  in  general,  1165c 
risk  of  fire,  1166. 

costs  and  expenses  of  landowner,  1166a. 
projections  in  streets,  11666. 
mines,  quarries  and  oil  wells,  1166c. 
sewage  and  surf  ace  water,  1166d. 
trees,  1166e. 

fences,  crossings  and  cattle  guards,  1167. 
buildings,  fixtures  and  improvements,  1168. 
injuries  to  business:  personal  property,  1169. 
conflict  in  the  cases,  1170. 
elements  of  value,  1171. 
value  for  all  legitimate  purposes,  1171a. 
value  for  special  purpose,  11716. 
value  of  a  homestead,  1171c. 
franchises,  1171d. 

value  for  purpose  for  which  condemned,  1171e. 
possibility  of  procuring  other  land,  1172. 
avoidable  consequences;  reinstatement,  1172o. 
bridges,  ferries  and  turnpikes,  1173. 
value  as  affected  by  previous  entry,  1174. 
original  entry  unlawful,  1175. 
value  as  enhanced,  when  allowed,  1176. 
entry  by  consent,  1177. 
value  enhanced  by  private  road,  1178. 
evidence,  1179. 
interest,  1179a. 
VII. — Damages  Under  the  New  York  Statutes  of  Eminent  Domain. 
The  Elevated  Railroad  Decisions 
introductory,  1180. 
constitution  and  statutes,  1181. 

general  principles  established  by  early  dtecisions,  1182l 
use  of  street  by  horse  railroads,  1183.  . 
by  steam  railroads,  1184. 
the  measure  of  d.,  1185. 
conflict  in  the  cases,  1186. 
elevated  railway  cases,  1187. 
d.  from  operation  of  road,  1188. 
alternative  rule  of  d.,  1189. 
general  rule  finally  adopted,  1190. 
right  to  recover  for  noise,  etc.,  1191. 
exemplary  d.  not  allowed,  1192. 
scope  of  the  decisions  finally  announced,  1193. 
ownership  in  the  street,  1194. 
recovery  at  law  limited  to  past  d.,  1195. 
results  of  the  cases,  1196. 
rule  of  d.  as  affected  by  benefits,  1197. 

200 
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construction  of  the  benefit  statutes,  1198. 
results  of  the  decisions  as  to  benefits,  1198a. 
rationale  of  the  decisions  as  to  benefits,  11986. 
avoidable  consequences,  1199. 

right  of  action  not  dependent  on  time  when  title  acquired,  1200. 
different  interests,  1201. 

past  and  future  claims  not  merged  by  assignment,  1202. 
rental  value  the  rule,  though  plaintiff  occupies  premises,  1203. 
suitableness  of  property  for  business,  1204. 
loss  of  profits — falling  off  of  trade — certainty,  1205. 
risk  of  fire,  1205a. 

effect  of  transfer  of  title  on  right  to  compensation,  12056. 
entirety,  1205c. 

judgment  generally  a  bar  to  further  actions,  1206. 
form  of  judgment — ^protection  of  mortgagees,  1207. 
evidence,  1208. 

condemnation  proceedings,  1209. 
in  the  Federal  courts,  1210. 
general  conclusions,  1211. 
VIII. — Provisions  in  Particular  States 
Alabama,  1122,  1133. 
Arkansas,  1123,  1134. 
California,  1123,  1135. 
Colorado,  1123,  1136. 
Connecticut,  1148. 
Delaware,  1148. 
Georgia,  1123,  1137. 
Idaho,  1145. 
Illinois,  1121,  1138. 
Indiana,  1148. 
Iowa,  1148. 
Kansas,  1148. 
Kentucky,  1123,  1138o. 
Louisiana,  1123,  1139. 
Maine,  1148. 
Maryland,  1148. 
Massachusetts,  1119,  1147. 
Minnesota,  1145,  1148. 
Mississippi,  1139o. 
Missouri,  1123,  1140. 
Montana,  1123,  1145. 
Nebraska,  1123,  1141. 
Nevada,  1148. 
New  Hampshire,  1148. 
New  Jersey,  1148. 
New  York,  1146,  1180-1211. 
North  Carolina,  1148. 
North  Dakota,  1141a. 
Ohio,  1148. 


INDEX  3187 

[References  are  to  sections,  d.  means  damage;  n.  means  note.] 

EMINENT  I>OMAm— Continued. 

Oklahoma,  1123. 

Oregon,  1148. 

Pennsylvania,  1120,  1142. 

Rhode  Island,  1145,  1148. 

South  Carolina,  1148. 

South  Dakota,  1145. 

Tennessee,  1148. 

Texas,ir43.'  ' 

Vermont,  1148. 

Virginia,  1148. 

Washington,  1143a. 

West  Virginia,  1144. 

Wisconsin,  1148. 

Wyoming,  1145.  - 
EMPIRE,  changes  wrought  .by  the,  1314. 
EMPLOYMENT,  benefit  of  contract  of,  lost  by  plaintiff,  1076. 

chance  of  obtaining,  200. 

compensation  after  expiration  of  term  of,  664. 

conjectural  loss  of,  by  failure  to  transmit  telegram,  888. 

contract  of,  is  entire,  85. 

d.  for  breach  of  contract  of,'  607o. 

duty  to  seek,  206,  207,  213,  667.  . 

does  not  arise  in  all  contracts,  208. 

expense  of  obtaining  after  discharge,  226d,  675. 

loss  of,  from  failure  to  transmit  telegram,  881. 

of  a  different  kind,  207. 

offer  of,  after  wrongful  discharge,  222. 

recovery  for  loss  of,  in  action  for  false  imprisonment,  461. 

services  outside  scope  of,  673e..  ■    - 

terminable  on  notice,  breach  of  contract  of,  668. 

for  hfe,  breach  of  contract  of,  666. 

duty  to  seek  other,  205. 

See  Service,  Contbagt  op. 
ENCROACHING  on  land,  1123  n.,  102. 
ENCROACHMENT  on  lode,  1123  n-,  US. 
ENDORSEMENT,  d.  for  breach  of  warranty  of,  775. 

liability  to  cost  Of  suit,  605. 

necessary  for  recovery  of  cost  of  protest,  701. 

recovery  of  d.  by,  against  maker,  706. 
ENGAGEMENT,  length  and  publicity  of,  may  be  shown  in  breach  of  promise  of 
marriage,  638&. 

length  of,  may  be  shown  in  action  for  breach  of  promise  of  marriage,  639a. 

previous,  may  be  shown  on  breach  of  promise  of  marriage,  641. 
ENGINE,  d.  for  breach  of  warranty  of  fitness  of,  767. 

for  carrying  on  business,  wrongfully  disabled,  182  n. 

value  of,  in  sUli,  254o. 

warranty  of,  767. 
ENGINEER,  injury  to,  180. 

imskilled,  learning  profession,  180o. 
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ENGLAND,  doctrine  of,  for  fraud  in  sale  of  goods,  778. 

doctrine  of  one  third  new  for  old  does  not  apply  on  first  voyage,  715. 

early  rule  in,  for  recoupment,  1036. 

modem  rule,  1030. 

history  of  allowance  of  interest  in,  283  et  seq. 
of  doctrine  of  liquidated  d.  in,  394/  el  seq. 

law  of,  as  to  higher  intermediate  value,  508. 

power  of  court  of  equity  to  award  d.  in,  12566. 

recovery  of  higher  intermediate  value  of  goods  sold,  745. 

rule  in,  for  d.  on  breach  of  warranty,  962. 
'     rule  of  d.  in,  for  breach  of  contract  to  convey  land,  1002  et  seq. 

rule  of,  for  d.  for  severance  from  freehold,  501. 

special  rules  on  compensation  in,  1100. 

workman's  compensation  act  in,  675o. 
ENGLISH  law  on  eminent  domain,  difference  between,  and  American  law,  1106. 

cases,  on  eminent  domain,  referred  to,  1123. 

rule,  judicial  objection  to,  1105. 

decisions,  on  eminent  domain,  cited  in  Illinois,  1121. 

rule  on  eminent  domain,  application  of,  in  Pennsylvania,  criticised,  1122. 
criticised,  1122. 
in  Pennsylvania,  1120. 

statutes  and  decisions  on  eminent  domain,  1078. 

statutes,  benefits  under,  1103. 
ENHANCED  VALUE,  1162. 

compensation  based  on,  1174. 

when  allowed,  1176. 
ENHANCEMENT,  general,  1162. 

of  market  value,  1171. 

of  value  by  private  road,  1178. 
ENJOYMENT,  taking  of  beneficial,  1114. 

of  life,  d.  for  loss  of,  485. 

infringement  of  personal,  1123. 

of  property,  deprivation  of,  1121. 
ENLARGEMENT,  of  brickyard,  preventing  of,  11656. 
ENRICHMENT  of  land  by  sediment  from  river,  11716. 
ENTERPRISE  of  salvor  as  affecting  amount  of  salvage,  599c. 
ENTERTAINMENT,  action  by  plaintiff  for  loss  of,  170. 

premises  let  from  time  to  time  for,  182o. 
ENTICEMENT  OF  SERVANT,  469. 

d.  for,  449. 

exemplary  d.  for,  376. 
ENTIRE  contract  price,  when  recoverable,  612. 
ENTIRE  CONTRACTS,  636?. 
ENTIRE  DAMAGES,  1164. 

cause  of  action  cannot  be  split,  836. 

all  d.  for  an  injury  must  be  recovered  in  a  single  action,  84. 

joinder  of  similar  causes  in  a  single  suit,  84o. 

for  breach  of  contract,  85. 

separate  contracts,  85a. 


INDEX  3189 

[References  are  to  sections,  d.  means  damage;  n.  means  note.] 

ENTIRE  DAMAGES— Coretmwed 

for  a  tort,  856. 

distinct  torts,  85c. 

for  causing  land  to  fall,  93a. 

for  trespass  to  lands,  924a. 

when  assessed  by  jury,  1276. 
ENTIRE  LOSS,  cases  not  falling  within  the  rule,  178. 
ENTIRE  TRACT,  injury  to,  by  taking  of  rights  of  highway  in  New  York,  1205c. 

d.  to,  recoverable  in  eminent  domain  prooeedii^,  1164. 

several  buUdings  may  form,  in  eminent  domain  proceedings,  1205c. 

what  constitutes,  1154.    See  Eminent  Domain. 
ENTRY  by  consent,  1177. 

exemplary  d.  for  forcible,  373. 

made  in  good  faith,  1175. 

of  landlord  on  demised  premises,  d.  for  illegal,  9906. 

original,  unlawful,  1175. 

previous,  value  as  affected  by,  1174. 

time  of,  1151. 

tortious,  1173. 

imder  conveyance  from  mortgagor  in  possession,  1175. 

unlawful,  to  construct  reservoir,  1175. 

without  making  compensation,  1151. 

writ  of,  substitute  for  ejectment  in  New  Ekigland,  899  n. 
EQUITABLE  SET-OFF,  1032. 
EQUITY,  remedies  given  by,  3. 

does  not  usually  award  pecuniary  d.,  3. 

allowance  of  d.  by  a  court  of,  1256a. 

power  of  English  court  of  to  award  d.,  12566. 

d.  as  incidental  relief,  1256c. 

d.  on  failure  to  obtain  equitable  rdief,  1256(2. 

no  d.  where  plaintiff  should  not  have  sued  in,  1256e. 

d.  granted  for  the  protection  of  the  defendant,  1256/. 

taking  of  an  account,  1256$. 

d.  against  a  trustee  for  breach  of  trust,  125&h. 

time  to  which  d.  are  assessed,  1256t. 

d.  assessed  on  legal  principles,  1256?. 

interest  in,  1256A;. 

abatement  of  purchase  money  for  land  in,  1021a. 

accounting  for  profits  of  infringing  in,  1242. 

burden  of  proof  in,  1243. 

d.  allowed  by,  in  suit  for  failure  to  convey  land,  1021. 

doctrine  of  set-off  in,  1032. 

exemplary  d.  not  given  in,  371. 

liability  of  commissioner  in,  on  official  bond,  692^. 

license  fees  in,  1225. 

profits  in,  1230-1232. 

may  proceed  quia  timet,  96a. 

may  reform  or  avoid  an  imconscionable  agreement,  606c. 

recovery  of  counsel  fees  in,  235a. 

rule  in  patent  suits.    See  Patents. 
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EQUITY  OF  REDEMPTION,  agreement  to  pay  mortgage  by  grantee  of,  789. 
EQUIVALENT,  of  pain,  pecuniary,  41. 
ERECTION  of  bridge,  injuries  to  ferries  by,  1173. 

of  county  bridge,  1120. 

of  fire  engine  house,  1123  n. 

of  mill  dam,  d.  from,  1151  n. 

of  public  schoolhouse,  1177. 
ERROR  by  telegraph  company,  in  transmitting  conditions  of  sale,  886. 

in  awarding  d.,  arrest  of  judgment  for,  1277. 

in  charge  to  jury,  1321. 

in  instructions  to  jury,  1321. 

in  transmitting  telegram,  d.  for,  884-886. 
recovery  for  consequences  of,  884. 

of  telegraph  company  in  transmitting  price,  885. 

interest  in,  336. 
ESCAPE,  action  against  pubUc  officer  for,  644,  546,  552-554. 

d.  for,  547. 

d.  on  sheriff's  bond  for,  692i. 

expense  of  litigation  recoverable  by  sheriff  in  action  for,  241. 

from  arrest  on  execution,  d.  for,  552. 

from  arrest  on  mesne  process,  554a. 

of  gas,  danger  of,  1166c. 

of  surface  water  prevented,  1116  n. 
ESSENTIAL  BENEFITS,  whether  allowance  will  be  made  for,  1130. 
ESTABLISHED  BUSINESS,  189. 

what  is,  1087. 

from  which  plaintiff  expected  profits,  182. 

profits  of,  182. 
ESTABLISHED  STREET,  closmg  of,  1123. 
ESTABLISHMENT  of  new  centre  of  population,  is  new  benefit,  1129. 

of  street  across  railroad,  1152a. 
ESTATE,  interest  due  to,  3116. 

of  deceased,  Uable  for  interest,  340a. 

of  infant,  chargeable  with  medical  expenses,  226/. 
ESTIMATE  of  injury,  1162. 

of  value,  1085. 
ESTOPPEL  as  to  value,  1301. 

d.  how  affected  by  acquisition  of  title  by,  977. 

by  deed,  doctrine  of,  977. 

d.  in  action  on  negotiable  paper,  affected  by,  708. 

liquidation  of  d.  by,  1301. 

to  deny  signature  of  note,  708. 

to  diminish  value  of  one's  own  note  or  bond,  277. 
ESTREPEMENT,  action  of,  950. 

writ  of,  900. 
ETHELBERT,  earliest  Anglo-Saxon  laws  of,  9. 
EVASION  OF  USURY  LAWS,  stipulation  for,  420. 
EVICTION,  compulsory,  d.  from,  1080. 

constructive,  956. 

d.  for  total,  on  covenant  against  incumbrances,  969. 
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EVICTION— CfmiiriMed. 

from  leased  premises,  d.  for,  988. 

from  part  of  land,  975. 

gives  right  of  action  on  covenant  of  warranty,  956, 

offer  of  other  premises  after,  222. 

recoupment  for  rents  and  profits  after,  1054. 

recovery  for,  in  action  for  breach  of  covenant  against  incumbrances,  968. 

wrongful,  d.  for,  188. 
EVIDENCE.    See  Witness. 

admissibility  of,  1179. 

aggravation  or  mitigation  matters  of,  52. 

admission  of,  11656. 

as  to  business,  1169,  1304. 

as  to  elements  of  d.,  1149. 

as  to  profits,  1169. 

in  actions  for  death,  680. 

of  auction  sale,  as  proving  value  of  land,  1023. 

of  character  and  capacity  of  deceased  in  action  for  death,  S80a. 

of  cost  of  improvement,  1171e. 

of  d.,  how  far  necessary,  1322. 

of  family  circumstances,  580. 

of  materials  in  buildings,  1168  n. 

of  net  earnings,  1173. 

of  past  d.,  1109  n. 

of  price  paid  for  land,  1149  n. 

of  probable  length  of  life,  485,  581,  636i,  1306. 

of  profits,  1169. 

of  rental  value,  1171a. 

of  sales  at  auction,  1179. 

of  value,  market  value  as  best,  242. 

of  value  of  guano,  596. 

of  value,  price  as,  766,  777. 

of  value  of  vessel,  595. 

mode  of  proof,  1287. 

exceptions  to  common-law  rule  excluding  testimony  of  party,  1288. 

abrogation  of  common-law  rule,  1289. 

witness  to  testify  to  facts,  not  opinions,  1290. 

of  experts,  1291. 

confined  to  matters  of  art  and  skill,  1292. 

opinions  as  to  quantum  of  d.,  1293. 

of  value — opinions  of  value,  1294. 

of  value  of  lands  and  leases,  1295. 

of  chattels — opinions  of  value,  1296. 

of  market  value,  1297. 

of  sales,  1298. 

offers — ^price-lists — quotations — appraisals,  1299. 

presumption  against  defendant,  1300. 

estoppel,  1301. 

value  of  construction,  1302. 
of  services,  1303. 
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EVIDENCE— Coniinwed. 

of  other  value,  1304. 

of  malice  or  intention — appraisals,  1305. 

of  the  duration  of  life,  1306. 

of  pain,  1307. 

of  a  former  verdict,  1308. 

physical  examination,  1309. 

approximate,  1310. 

d.  imported  from  the  circumstances,  1310o. 
EX  POST  FACTO  wisdom,  221. 
EXAMINATION  by  physiciahs,  1309. 

physical,  1309. 

See  Physical  Examination. 
EXCAVATION,  by  owner,  not  a  tort,  93a. 

d.  for,  939. 

d.  for,  after  suit  brought,  91,  92. 

d.  on  land  of  defendant  caused  by,  925. 

'measure  of  d.  'for  making,  939. 

not  the  wrongful  act,  in  action  for  loss  of  support  of  land,  925. 

in  distant  street,  1123. 

in  street,  destruction  of  access  by,  1123. 
EXCESSIVE  DAMAGES,  ch.  Iviii. 

power  of  court  to  set  aside  verdicts  as  excessive,  1325. 

what  d.  are  excessive,  1326. 

successive  verdicts,  1327. 

cases  in  which  the  court  will  act,  1328. 

practice,  1329. 

remission  of  the  excess,  1330. 

when  a  remittitur  will  be  entered,  1331. 

action  of  appellate  courts  on,  1332. 

what  amount  is  excessive,  1333. 

for  pecuniary  loss,  1334. 

for  defamation,  1335. 

for  false  imprisonment,  1336. 

for  malicious  prosecution,  1337. 

for  alienation  of  affections,  1338. 

for  breach  of  promise  of  marriage,  1339. 

for  seduction,  1340. 

against  telegraph  companies,  1341. 

against  carriers,  1342. 

for  other  malicious  torts,  or  wrongs  causing  mental  suffering,  1343. 

exemplary  d.,  1344. 

for  assault  and  battery,  1345. 

for  physical  injury;  doubtful  physical  consequences,  1346. 

for  sUght  or  temporary  injury,  1347. 

for  broken  boUes:  bones  of  leg  and  hip,  1348. 
arm  or  shoulder,  1349. 
the  trunk,  1350. 
the  head,  1351. 
for  surgical  operation,  1352. 
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EXCESSIVE  DAMAGES— Continued, 
for  pain  and  suffering,  1353. 
for  permanent  injuries:  disability  to  labor,  1354. 
for  permanent  crippling,  1355. 
for  loss  of  a  member;  leg  or  foot,  1356. 

arm,  hand  or  finger,  1357. 
for  disfigurement,  1358. 
for  impairment  of  sight  or  hearing,  1359. 
for  nervous  disorders,  1360. 
for  insanity  and  loss  of  mental  power,  136U 
for  shortening  of  life,  1362. 
for  other  permanent  injuries,  1363. 
doubt  as  to  permanence  of  injury,  1364. 
for  loss  of  service,  1365. 
upon  civil  damage  act,  1366. 
for  death,  582,  1367. 
for  breach  of  promise  of  marriage,  637. 

verdict  for  exemplary  d.  may  be  set  aside  if  grossly  excessive,  388. 
EXCESSIVE  VERDICT,  one  greatly  exceeding  average  is,  1333. 
weight  of  precedent  on  question  of,  1333. 
where  excessive  part  can  be  separated,  1331. 
EXCHANGE  liquidated  d.  for,  1020. 

of  chattels,  breach  of  agreement  for,  734. 
of  horses,  recoupment  in  action  for  fraud  in,  1044. 
of  labor  or  property,  breach  of  contract  for,  621. 
of  land,  d.  on  breach  of  contract  for,  1010,  1012,  1012  n.,  1020. 
liquidated  d.  for  breach  of  contract  for,  400,  417,  1012. 
d.  for  breach  of  covenant  of  seisin  upon,  966. 
d.  for  breach  of  warranty  on,  965. 
d.  for  failure  by  one  party  to  convey,  1010. 
d.  for  fraud  in,  1029. 
of  property,  breach  of  warranty  in  case  of,  762. 
recoupment  in  contract  for  breach  of,  1071. 
recoupment  in  case  of,  1071. 
rate  of,  how  fixed,  275. 
value  of,  275. 
EXCHEQUER  formerly  part  of  Aula  Regis,  18. 

EXCITED  FEELINGS  OF  PLAINTIFF  not  be  satisfied  by  exemplary  d.,  388. 
EXCLUSION  of  benefits,  in  Iowa,  1152. 
of  consequential  d.,  1170. 
from  office,  d.  for,  40,  569. 
EXCLUSIVE  AGENCY,  contract  for,  633. 

recoupment  on  breach  of  contract  for,  1061. 
EXCLUSIVE  TERRITORY,  d.  fcfr  invasion  of,  1246o. 

d.  of  agent  deprived  of,  834d. 
EXCURSION  TRAIN,  contract  to  furnish,  194. 
EXCUSE  by  act  of  God,  655c. 
EXECUTED  CONTRACT,  recovery  upon,  611. 
EXECUTION,  d.  for  injunction  against  enforcement  of,  685ff. 
d.  for  escape  from  arrest  on,  652. 
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EXECUTION— Confenued. 

d.  for  sale  on  void,  494. 

d.  on  slieriff'sbond  for  failure  to  levy,  692i. 

d.  for  wrongful  levy  on,  565. 

illegal  sale  on,  568. 

injunction  against  sale  on,  &85h. 

legal  seizure  on,  followed  by  informal  sale,  61. 

levy  of,  after  destruction  by  fire,  725. 

liability  of  judge  for  failure  to  issue,  6923. 

of  rightfully  seized  property,  wrongfully  sold,  61. 

of  judgment  on  bond,  676. 

purchaser  on,  recovers  for  mesne  profits  from  date  of  sheriff's  deed,  912. 

recovery  of  mesne  profits  by  purchaser  on,  912. 

seizure  on,  60. 
EXECUTOR,  d.  for  failure  to  file  inventory,  692/. 

de  son  tort  may  reduce  d.  by  shoving  payment  of  debts,  61. 

failure  of,  to  render  account,  107o,  n. 

gets  action  for  injury  to  land  before  death  of  testator,  836. 

liability  of  sureties  on  bond  of,  6926. 

may  recover  interest  on  advances  to  estate,  3116. 

not  liable  in  exemplary  d.,  362. 

recovery  by,  of  expense  of  accounting,  2416. 
of  medical  expenses  and  loss  of  time,  570a. 
of  mesne  profits,  913. 

recovery  on  bond  of,  692j. 

interest  payable  by,  311a,  3116. 
EXEMPLARY  DAMAGES,  30  n.,  347  et  seq. 
I. — Geneeal  Principles 

meaning  of  the  term,  347. 

vindictive,  punitory,  or  punitive  d.  and  smart  money  synonymous  with, 
347  n. 

distinction  between,  and  punitory  d.  not  well  taken,  347  n. 

origin  of  the  doctrine,  348. 

original  position  of  the  jury  in  the  assessment  of,  349. 

evolution  of  theory  of,  350. 

history  of  doctrine  of,  in  America,  351. 

given  to  punish,  352. 

objections  to  the  doctrine  of,  353. 
by  Professor  Greenleaf,  353. 
by  the  Supreme  Court  of  New  Hampshire,  353. 

rule  of,  established  by  authority  and  convenience,  354. 

in  other  systems  of  law,  355. 

in  the  Roman  and  civil  law,  355. 

in  the  Scotch  law,  355. 

not  the  same  as  d.  for  mental  suffering,  356. 

in  addition  to  compensatory  d.,  357. 

not  awarded  in  some  States,  358. 

in  some  States  based  on  compensation,  359. 

where  based  on  distinction  between  determinate  and  indeterminate  d., 
359. 
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EXEMPLARY  DAMAGES— Conimwed. 

generally  given  as  punishment,  360. 

not  allowed  without  actual  loss,  361. 

do  not  survive,  362. 

counsel  fees  whether  included  in,  234,  359. 

do  not  involve  a  consideration,  of  value,  242. 

for  injuries  which  are  crimes,  386. 

not  allowed  as  matter  of  law,  387. 

the  conflict  of  laws  as  to,  1380. 
II. — Under  What  CiRcttii'sTAN'CES  Allowed 

allowed  only  for  wilful,  wanton,  or  aggravated  wrong,  363. 

allowed  for  aggravating  circumstances,  363o. 

for  malice,  364. 

for  oppression,  brutality,  or  insult,  365. 

for  wantonness  of  injury,  366> 

for  fraud,  376. 

for  gross  negligence,  368. 

circumstances  preventing  the  allowance  of,  369. 
III. — In  What  Actions  Allowed 

in  what  actions  recoverable,  370. 

not  in  amicable  suits,  383. 
a.  Actions.soun,ding,in  contract: 

not  usually  recoverable  on  breach  of  contract,  603. 

for  breach  of  promise  of  marriage,  351,  370,  637a. 

in  actions  against  public  service  companies,  371a. 

for  failure  to  carry  passenger,  862  n. 

for  expulsion  frbin  railway  train,  365,  372,  383,  388,  865. 

against  sleeping  car  company,  873a. 

for  expulsion  from  theatre,  8736.  . 

against  telegraph  company,  896. 

in  detinue,  375. 

not  recoverable  on  official  bond,  692. 

on  statutory  bond,  370,  680. 

on  attachment  bond,  683. 

on  bond  to  indemnify  sheriff,  684o. 
6.  Actions  sounding  in  tort: 

may  be  awarded  in  action  of  tort,  370,  429. 

not  for  tort  committed  by  accident  or  mistake,  363. 

action  against  public  officer,  350,  351,  363,  365,  554,  564. 

assault,  350,  352,  372,.  384. 

conversion,  374. 

crim.  con.,  376. 

defamation,  377. 

enticement,  376. 

false  imprisonment,  352,  372. 

flowing  land,  373. 

harboring  wife  or  husband,  376. 

illegal  distraint,  990a. 

injury  to  personal  property,  351,  352,  373a. 

injury  to  real  estate,  373. 
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EXEMPLARY  BAUAG^S— Continued. 
landlord  upon  tenant,  990. 
libel,  351,  352,  377,  383. 
loss  of  service,  376. 
malicious  arrest,  388. 
malicious  prosecution,  352,  372. 
personal  injury,  372. 
refusal  to  receive  vote,  562. 
seduction,  376,  474. 

trespass,  q.  c.  /.,  350,  361,  363,  373,  383,  384. 
trover,  374,  930. 
c.  Other  actions: 

in  admiralty,  352,  5996. 
under  the  Civil  Damage  Act,  12S4. 
for  violation  of  copyright,  12466. 
for  death,  584. 

on  dissolution  of  injunction,  3776. 
not  against  elevated  railroads,  1192. 
not  in  actions  for  eminent  domain  in  New  York,  1192. 
not  in  equity,  3  n.,  371. 
in  forcible  entry  and  detainer,  373. 
for  wrongful  sale  of  intoxicating  liquor,  359,  363,  387. 
in  replevin,  375. 
in  statutory  actions,  377o. 
IV. — Against  whom  Allowed 
against  officer,  564. 

ministerial  officer  acting  in  good  faith  not  liable  in,  436. 
against  sureties,  681o. 
against  judicial  officer,  3776. 
against  principal  for  act  of  agent  or  servant,  378. 
against  corporation  for  act  of  agent,  379. 

of  servant,  380. 
ratification  or  approval  by  master,  380a. 
against  municipal  corporation,  3806. 
for  act  of  ofiicer,  381. 

of  one  of  two  joint  defendants,  382. 
against  husband  for  wife's  act,  382. 
V. — ^Aggravation  and  Mitigation 
general  discussion,  383  et  seq. 
mitigation  of,  in  actions  for  defamation,  377. 

by  want  of  malice,  383. 

good  faith,  383a. 

advice  of  counsel,  3836. 

beUef  of  right:  mistake,  383c. 

provocation,  384. 
aggravation,  384a. 

d.   as   affected   by  the   pecuniary  condition   of  the   defendant,  385, 
490. 

of  the  plaintiff,  490. 

by  fine  paid  in  a  criminal  proceeding,  386. 
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EXEMPLARY  DAMAGES— Conimwed. 
VI. — Practice 

evidence  for,  51. 

need  not  generally  be  pleaded,  1263. 

when  should  be  pleaded,  1263. 

relations  of  court  and  jury  in  awarding,  387,  1318. 

instructions  to  jury  as  to,  387. 

direction  to  give,  erroneous,  1318. 

original  position  of  jury  in  assessment  of,  349. 

ajpount  of,  in  control  of  jury;  388,  1318. 

power  of  the  court  over  amount  of,  388. 

to  set  aside  as  excessive,  388,  1318,  1328. 

when  excessive,  1344. 
EXEMPT  from  execution,  seized  property,  60. 
EXEMPTIONS,  d.  on  bond  to  contest  claim  of,  mid. 
EXORBITANT  counsel  fees,  not  recoverable,  685»4. 
EXPECTANCY  OF  LIFE,  evidence  of,  171o,  n. 

of  deceased  to  be  considered  in  assessing  d.  for  death,  574o. 

of  plaintiff,  in  action  for  death,  574a. 

whether  material  in  action  for  death  of  adult  child,  576. 
EXPECTATION  of  pecuniary  benefit  must  be  reasonable,  574. 

of  valuable  services  from  child,  in  action  for  death,  must  be  reasonable, 
575. 
EXPENSE 

I. — Fob  What  Expenses  Recovekt  Mat  Be  Had 

of  abating  nuisance,  recovery  for,  948. 

of  arresting  principal,  806. 

of  attempt  to  avoid  loss.    »See  Expenses  of  Avoiding  Consequences. 

of  auction,  675. 

of  building  gates,  1165. 

of  caring  for  goods,  carrier  entitled  to,  852. 

of  carrying  on  suit  not  recoverable,  229. 

of  cattle  guards,  1152o. 

of  clearing  obstructed  stream,  941. 

of  collection,  deducted  from  profits  in  actions  for  mesne  profits,  909. 

of  cure,  recoverable  on  breach  of  warranty  of  chattel,  769;  772. 

of  curing  an  animal,  226d. 

of  curing  defects,  recoverable  for  breach  of  warranty,  772; 

of  defendant  in  obtaining  possession  recoverable  on  real  covenant,  982. 

of  defending  against  proceedings  to  take  property,  1166a. 

of  delay,  recovery  of,  by  passenger,  864; 

of  dissolution  of  attachment,  recoverable  on  attachment  bond,  682  n'. 

of  effort  to  avoid  loss  by  fire,  recoverable  on  policy,  723a. 

of  examining  title,  when  recoverable,  607. 

of  existing  business,  increase  in,  1152a. 

of  extinguishing  incumbrance,  must  be  reasonable,  980. 

of  father,  in  action  for  death  of  child,  575. 

of  ffences,  1152a,  1165. 

of  following  or  regaining  property,  226c,  437. 
interest  on,  316. 
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EXPENSE— Continued. 
of  gates,  1162a. 
of  gate  houses,  1152a. 
of  Ulness,  473,  948. 

of  laboring  for  safety  of  vessel,  recoverable  on  open  policy,  712. 
of  litigation.  \See  Expenses  of  Litigation:  Costs:  Counsel  Fees. 
of  improvements,  1017. 

of  keeping  goods  not  accepted  by  vendee,  757. 
of  medical  and  sutgibal  aid,  226/. 

of  medical  attendance  and  nursing,  226/.  , 

of  maintaining  crossing  gate  or  tower,  1152a. 
of  making  connection  with  new  sewer,  1166c2. 
of  moving  houses,  1151  n. 
of  obtaining  employment,  675. 
of  obtaining  loan,  when  recoverable,  622. 
of  obtaining  or  defending  possessions,  982. 
of  obtaining  release  from  imprisonment,  recovery  of,  463. 
of  passenger  retiiming  to  station,  864o. 
of  paving,  1152a. 

of  perfecting  title,  226e,  971,  979,  980. 
of  performing,  future,  636i. 
of  planking„  1152a. 
of  posts,  1152a. 
of  preparation  for  marriage,  recoverable  in  action  for  breach  of  promise 

of  marriage,  638c. 
of  preparation  to  use  land,  not  recoverable  for  failure  to  convey,  1022. 
of  preparing  for  conveyance,  recoverable  in  action  against  vendee,  1025. 
of  procuring  goods  in  place  of  those. not  delivered,  741. 
of  procuring  substitute,  226^. 

of  procuring  water  elsewhere,  on  injunction  bond,  685c. 
of  protest,  707. 
of  pursuing  property,  437. 
of  raising  vessel,  589. 
of  recovery  of  property,  58,  540. 
of  release  from  false  imprisonment,  463. 
■of  removal  to  enter  service,  607,  607o. 
of  removing  incumbrance,  968. 

property,  1169. 
of  repair  or  cure,  interest  on,  316. 
of  repairs,  226d,  226/,  838,  932,  991. 
of  repairs,  interest  on,  919. 
of  fescue  and  sale,  recoverable  on  fire  policy,  724. 
of  retaining  crew,  689. 
of  salvage,  on  insurance  policy,  712. 
of  salvage,  recoverable  in  admiralty,  589. 
of  search  for,  lost  goods  recoverable,  850. 
of  searching  for  abducted  child  recoverable,  469. 
of  searching  title  on  breach  of  contract  to  conyey  land,  1017. 
of  securing  discharge  from  arrest,  recovery  for,  on  bond,  686o. 
of  securing  surety  on  bond,  not  recoverable,  691c. 
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EXPENSE— Coretinited. 

of  sign-boards,  1152a. 

of  storing  and  insuring  goods  pending  injunction,  685A. 

of  testing  warranted  macliine,  recovery  of,  767. 

personal,  how  far  recoverable  on  injunction  bond,  685  n. 

possible,  of  cattle  guards  in  Illinois,  1167. 
II. — In  What  Actions  Recoverable 

in  admiralty,  235,  589. 

on  bail  bond,  806. 

on  bill  or  note,  705. 

against  carrier,  862. 

for  collision,  589,  592. 

on  contract  to  convey  land,  1017 

for  conversion,  494. 

on  covenant,  968. 

of  warranty  or  indemnity,  238. 
to  repair,  991. 

for  false  imprisonment,  463. 

for  injury  to  land,  932. 

for  malicious  attachment,  467. 

malicious  prosecution,  459. 

for  mesne  profits,  918,  920. 

for  nuisance,  948. 

in  patent  cases,  235. 

on  real  covenant,  979,  983. 

of  replevin,  540. 

for  seduction,  473. 

of  tort,  233. 

for  trespass  on  land,  932. 

on  warranty  of  chattel,  772,  773. 
III. — For  What  Causes  Recoverable 

by  fraud,  442. 

by  delay  in  construction,  642. 

by  detention  of  passenger,  862. 

by  breach  of  warranty,  773. 

by  failure  to  transmit  telegram,  881o. 
IV. — From  and  for  Whom  Recoverable 

from  carrier,  862. 

from  co-surety,  808. 

from  pretended  agent,  838. 

from  principal,  803-805. 

from  unauthorized  agent,  835,  837. 

from  undisclosed  principal,  238. 

by  agent,  238. 

by  landowner,  1166a. 

by  surety,  803-805. 

by  vendor  of  land,  1025. 
V. — General  Principles 

included  in  exemplary  d.,  234,  359. 

not  recoverable  if  unnecessary,  236,  804. 
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EXPENSE— ConimMed. 

liability  to  pay  enough  without  payment,  236. 

must  be  reasonable,  239. 

mesne  profits  reduced  by  payment  of,  909,  918.  ' 

after  suit.    See  Prospective  Damages. 
EXPENSES  of  family,  may  be  shown  in  action  for  death,  680a,  n. 
EXPENSES  OF  AVOIDING  CONSEQUENCES,  2266  et  seq. 

of  non-delivery,  742. 

of  delay  in  carrying  passenger,  must  be  reasonable,  862. 

of  injury  to  land,  recoverable,  927. 

recoverable  though  d.  enhanced  thereby,  226a. 

of  following  and  recovering  property,  226c. 

of  repairing  or  redressing  the  injury,  226d. 

of  perfecting  title,  226e. 

of  medical  and  surgical  injury,  226/. 

of  procuring  a  substitute,  226g'. 

substitute  better  than  the  original  article,  226^. 

personal  efforts  to  avoid  loss,  226t. 

injury  suffered  in  attempt  to  avoid,  226y. 

only  reasonable  recoverable,  219,  226fc. 

reasonableness  of,  22QI. 

reasonableness  of  the  means  selected,  226m. 

repairs  not  worth  while,  226n. 

necessity  of  payment  before  recovery,  226o. 
EXPENSES  OF  LITIGATION,  ch.  xii. 

of  carrying  on  a  suit  not  compensated,  229. 

reason  of  the  rule,  230. 

civil  and  old  common  law,  231. 

rule  in  actions  of  contract,  232. 

general  rule  in  actions  of  tort,  233. 

in  cases  of  aggravation,  exemplary  d.,  234. 

patent  and  admiralty  cases,  235. 

other  actions,  235a. 

of  a  prior  litigation,  236. 

of  dissolving  injunction  or  discharging  attachment,  237. 

covenants  and  contracts  of  warranty  or  indemnity,  238. 

notice  of  prior  suit,  239. 

implied  warranty  of  authority,  239a. 

plaintiff  subjected  to  suit  through  defendant's  breach  of  contract,  240. 

plaintiff  subjected  to  suit  through  defendant's  tort,  241. 

incurred  in  other  forms  of  Utigation,  241a. 

in  action  for  malicious  prosecution  of  civil  suit,  468. 

not  recoverable  in  action  against  officer,  565a. 

caused  by  failure  to  abide  by  arbitration,  687. 

caused  by  taldng  insufficient  bond,  recoverable  on  sheriff's  bond,  692i. 

for  breach  of  warranty  of  title,  774. 

recovery  for,  on  contract  of  indemnity,  803. 
on  contract  to  satisfy  mortgage,  806. 
against  co-surety,  808. 

caused  by  failure  to  collect  note,  819. 
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EXPENSES  OF  LITIGATION— Continued. 

liability  of  unauthorized  agent  for,  835. 

when  recoverable  on  breach  of  contract  to  convey  land,  1017, 
EXPERT,  evidence  of  value  of  services,  664a. 

adjustinent  of  foss  by,  in  case  of  concurrent  insurance,  725. 

testimony  of,  1291. 

confined  to  matters  of  art  and  skill,  1292. 
EXPLOSION,  of  dynamite,  causing  fright,  4Sh,  n. 
EXPOSURE  caused  by  failure  to  transmit  telegram,  881&. 

d.  for  consequences  of,  867-871. 

in  reaching  destination  after  defendant's  wrong,  226j. 

of  passenger  to  weather,  212. 

recovery  for  consequences  of,  by  a  passenger,  867. 

to  injury  in  crossing  railroad,  11656. 

to  particular  injiiries,  1164. 

to  risk,  compensation  for,  866. 

to  weather,  recovery  for,  in  action  for  injury  to  land,  929. 
EXPRESS  company,  lapse  of  policy  through  negHgence  of,  212. 
EXPULSION,  of  passenger  from  station,  212. 

of  passenger  from  train,  d.  for  wrongful,  864. 

of  passenger  from  train,  d.  for,  865. 

risk  of  injury  from,  866. 

from  raih-oad  car.    See  Carrier  of  Passengers. 

from  sleeping  car,  d.  for,  873a. 

from  theatre,  d.  for,  8736. 

from  ferryboat,  causing  fright,  43/,  n. 
EXPULSION  FROM  RAILROAD  CAR,  avoidable  consequences  of,  865,  872. 

d.  for,  864  et  seq. 

exemplary  d.  for,  365,  372,  383,  865. 

exposure  caused  by,  867-871. 

fright  caused  by,  866. 

indignity  of,  866. 

natural  consequences  of,  867. 
EXTENSION  of  redress,  1119. 

EXTENSION  OF  TIME  TO  DEBTOR,  d.  on  breach  of  agreement  for,  626. 
EXTENTS,  against  sureties,  recovery  of  expenses  of  litigation  on,  805. 
EXTORTIONATE,  contract  may  be  set  aside  as,  606c. 
EXTRA-HAZARDOUS  occupatioa  of  deceased  may  be  shown  in  action  for 

death,  581. 
EXTRA  WORK,  compensation  for,  655. 

whether  gratuitous,  673d. 
EXTRAORDINARY  services,  673e. 
EXTRAVAGANT,  liquidated  d.  must  not  be,  407. 
EYE,  excessive  d.  for  loss  of,  1359. 

FACILITIES  of  warehouse,  11715. 

FACILITY  for  getting  to  market,  increase  of,  is  general  benefit,  1129. 
FACT,  questions  of,  decided  by  the  jury,  19. 

FACTOR,  recovery  of  higher  intermediate  value  in  action  against,  524. 
recovery  by,  against  principal,  78. 

201 
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FACTOR— Continued. 

against  wrongdoer,  76. 

d.  for  wrongful  sale  by,  814. 

liability  of,  to  principal,  814,  833,  834. 

d.  against,  for  negligence  in  settling  amount  of  insiuance,  817. 
for  failure  to  remit  collections,  819. 

failure  by,  to  collect  purchase  money  notes,  819. 

d.  for  unauthorized  sale  by,  821. 

liability  of  sub-agent  to,  for  negligence,  833. 

recoupment  in  action  by,  1066. 
for  advances,  1070. 
FACTORY,  contract  to  erect,  194. 

entire  output  of,  199. 

recovery  for  breach  of  contract  to  maintain,  606a. 

shut  down  by  reason  of  defective  pipe,  212&,  n. 

value  of  land  for,  252  n. 

taking  of  strip  through,  1149  n. 

lots  available  for,  1171. 
FAILURE  of  officer  to  levy,  d.  for,  549. 

to  arrest,  d.  for,  551. 

to  attach,  d.  for,  550. 

to  build  crossing,  1167  n. 

to  comply  with  statute,  1110  n. 

to  return,  d.  for,  556. 

to  stop  train,  d.  for  separation  from  family,  43/,  n. 

to  stop,  causing  grief,  43/,  n. 
FAILURE  OF  CONSIDERATION,  652. 

partial,  is  defence  pro  tardo,  1040. 

doctrine  of  recoupment  whether  founded  on,  1040. 
FAILURE  OF  TITLE,  partial,  976. 
FAIR,  stand  leased  to  plaintiff  at,  183. 

breach  of  agreement  for  exclusive  space  for  candy  stand  at,  999. 
FAIR  GROUND,  breach  of  exclusive  right  of  sale  on,  632. 
FAITH,  entry  made  in  good,  1175.    See  Good  Faith. 
FALLING  of  a  brick  wall,  1164. 
FALSE  IMPRISONMENT.    See  Imprisonment. 

d.  for  mental  suffering  from,  43i. 

recovery  for  woimded  pride  caused  by,  47. 

trespass  for,  101. 

nominal  d.  for,  101. 

avoidable  consequences,  2266. 
by  payment  of  fine,  222. 

personal  injury  in  attempt  to  escape  from,  226/. 

reasonableness  of  expense  incurred  in  consequence  of,  226i 

expense  of  litigation  caused  by,  241. 

interest  not  allowed  in  actions  for,  316. 

exemplary  d.  for,  352,  372. 

mitigated  by  provocation,  384. 

d.  for,  461-466. 

(?.  for  loss  of  time,  461, 
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FALSE  IMPRISONMENT— ConfiJiMcd. 

for  physical  and  mental  suffering,  462. 

for  expense  of  securing  release,  463. 
from  remand,  464. 

consequential  d.  of,  464. 

aggravation  of  d.  for,  465. 

mitigation  of  d.  for,  466. 

d.  for,  not  recoverable  on  bond  for  arrest,  686a. 

recovery  on  bond  of  mayor  for,  693. 

verdict  for,  set  aside  as  excessive,  1328  n. 

excessive  d.  for,  1336. 

inadequate  d.  for,  1370. 
FALSE  REPRESENTATIONS,    See  Fraud. 

expense  of  litigation  caused  by,  241. 

interest  in  action  for,  316. 

d.  for,  439. 

of  agent  as  to  land  bought,  829. 

in  sale  of  land,  1027. 

in  sale  of  goods,  recoupment  for,  1060. 

in  action  on  charter  party,  1063. 
FALSE  RETURN,  measure  of  d.  for,  657. 
FAME,  recovery  for  injury  to,  by  malicious  prosecution,  458. 
FAMILY,  mental  anguish  for  possibility  of  inconvenience  of,  433. 

fear  that  quarantine  would  cause  separation  from,  47  n, 

compensation  for  loss  of  society  of,  458. 
by  malicious  prosecution,  468. 

expense  of  removing,  607o. 

d.  for  illness  of,  by  nuisance,  948. 

danger  of  hurting  members  of,  1164. 
FAMILY  BIBLE,  value  of,  251a,  n. 

FAMILY  CIRCUMSTANCES,  evidence  of,  in  actions  for  death,  580. 
FAMILY  OCCUPATIONS,  interference  wila,  1165. 
FAMILY  PRIDE,  d.  for  injury  to,  480a. 
FAMILY  RELATIONS,  compensation  for  injury  to,  39,  48. 

in  action  for  seduction,  473. 

affecting  d.  for  defamation,  445. 
FARE,  illegal  demand  of,  by  carrier,  212. 

obligation  of  passenger  to  pay,  in  order  to  avoid  expulsion  from  train, 
222,  865. 

paid  to  avoid  expulsion  from  train,  may  be  recovered,  865. 
FARM,  products  of,  carried  to  market  by  means  of  river,  182. 

compensation  allowed  by  coiut  to  be  based  on  crop  of  leased,  191. 

contract  to  work  on  shares  for  five  years,  193. 

lease  of,  208. 

loss  by  purchase  of  stock  not  recoverable  in  action  for  failure  to  give  pos- 
session of,  6076. 

measure  of  d.  for  breach  of  contract  to  furnish,  608. 

contract  to  lease,  608. 

agreement  to  work  on  shares,  624,  989. 
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FARM — ContinvM. 

property  used  as,  regarded  as  entire  tract,  in  eminent  domain  proceedings, 
1154. 

d.  to,  1165. 

value  of,  11716. 

taken  under  Flowage  Act,  11716. 

d.  for  permanently  flooding  part  of,  1178. 

evidence  of  value  of  use  of,  1295. 
FARM  CROSSING,  breach  of  contract  to  build,  631. 

allowed  for,  1167. 

in  Kansas,  the  railroad  not  being  obliged  to  construct,  1167. 
FARM  LAND,  market  value  of,  1163. 

injury  to,  184. 

railroad  through,  1165a. 
FARM  PROPERTY,  185. 
FARMER,  d.  to  character  as,  153a,  n. 

cannot  in  general  recover  d.  for  loss  of  expected  profit,  191. 
FARMING,  value  of  land  for,  252  n. 
FATHER-IN-LAW,  d.  for  failure  to  deliver  message  annoimcing  sickness  or 

death  of,  8946. 
FAULT,  division  of  loss  in  case  of  inscrutable,  587. 

mutual,  in  case  of  colliaon,  587. 

of  landlord,  as  excuse  for  rent,  999c. 
FEAR,  of  mental  distress,  for  possibility  of  deformed  child,  44. 
FEAR  OF  DEATH,  after  danger  removed,  no  recovery  for,  43/,  n. 

direct  result  of  injury,  subject  for  compensation,  44. 
FEDERAL  COURTS,  recovery  of  higher  intermediate  value  of  goods  sold,  745. 

counsel  fees  not  recoverable  in  action  on  injunction  bond,  685j. 

d.  in,  on  appeal  or  supersedeas  bonds,  688. 

rule  in,  for  d.  for  fraud  in  conveyance  of  land,  1029. 
FEE  in  existing  street,  taking  of,  1150. 

in  highway,  taking  of,  1119  n. 

measure  of  d.  for  taking  by  eminent  domain,  1155. 

owner  of  land  is  entitled  to  compensation  for  taking,  1154a. 

taking  of,  1084. 
FEE  SIMPLE,  taking  of,  1114. 
FEELINGS,  d.  for  injury  to,  by  malicious  prosecution,  458. 

d.  for  wounded,  in  action  for  seduction,  473. 

of  parties,  may  be  shown  on  breach  of  promise  of  marriage,  641. 

injury  to,  by  expulsion  of  passenger  from  train,  865. 

See  Mental  Suffering;  Pain. 
FEES  of  counsel,  1165.   See  Counsel  Fees. 
FELLOWSHIP,  of  wife,  right  of  husband  to,  48. 
FENCE,  failure  of  raih:oad  to,  84a. 

loss  by  defect  in,  when  remote,  125o. 

breach  of  obligation  to,  155. 

failure  to,  possibility  of  use  for  grazing,  170  n. 

avoidable  consequences  of  injury  to,  201,  202. 
of  destruction  of,  214c. 

of  plaintiff  broken  down,  201. 
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FENCE— Continued. 

breach  of  contract  to  maintain,  205 
to  keep  in  repair,  209. 

d.  for  improper  building,  2126. 

failure  to  erect,  2266. 

cost  of  rebuilding,  226d,  n. 

breach  of  covenant  to  erect,  recovery  of  cost  of  erecting,  226o. 

recovery  of  litigation  caused  by  failure  to  repair,  241. 

value  of,  531. 

breach  of  contract  to  build,  107o,  n.,  631. 

depreciation  in  value  of  material  for,  on  injunction  bond,  685a. 

recovery  for  pulUng  down,  in  action  for  mesne  pipofits,  910. 

d.  for  destruction  of,  938. 

d.  on  covenant  to  build,  993. 

d.  for  breach  of  contract  to  furnish  material  for,  999. 

recoupment  for  failure  by  landlord  to  furnish  lumber  for,  1057. 

injury  to,  1117  n. 

expense  of,  1152o. 

recoupment  in  action  for  rent  of,  1063. 

d.  from  throwing  down,  1164. 

liability  of  railroad  to,  1167. 
FENCING,  expense  of,  1152a. 

increased,  burden  of,  1163. 

costs  of,  1163,  1164,  1165. 

new,  1164. 

additional,  1167. 
FERRIAGE,  private  right  of,  1171a. 
FERRY,  boat  to,  194. 

mesne  profits  of,  908,  909. 

value  of  use  of,  908. 

d.  for  infringing  franchise  of,  944. 

covenant  to  maintain,  992. 

takmg  of,  1173. 

condemnation  of  land  used  as,  1173. 

injury  to,  by  erection  of  bridge',  1173. 

interference  with  access  to,  1096. 

diversion  of  traffic  from,  1098. 
FERRY  LANDING,  site  for,  11716. 
FERTILIZER,  breach  of  agreement  by  landlcH'd  to  furnish,  164. 

could  not  be  purt^ased  elsewhere,  191. 
FIDUCIARY,  interest  payable  by,  311a. 

agent  is,  824a. 

not  entitled  to  gain  through  breach  of  relation,  834f. 
FIFTH  AMENDMENT,  to  U.  S.  Constitution,  1107. 
FILING  location,  time  of,  1151. 

appraiser's  award,  date  of,  1151. 
FILLED  LAND,  taking  of,  1151. 
FILLING  street  to  old  grade,  1112a,  n. 

and  cutting  of  land,  1150. 

diain,  limd. 
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FILTH,  percolating,  whether  cause  of  action,  33. 

d.  for  accumulation  of,  948. 

d.  for  causing  to  flow  into  cellar,  948. 

deposit  of,  on  dock,  1112. 
FINANCIAL  OFFICER,  bond  of,  692/. 
FINDER  OF  PROPERTY,  recovery  by,  76. 
FINDINGS,  special,  1149  n.,  6. 
FINE,  for  selling  milk  to  customers,  164a. 

whether  recoverable  in  action  for  breach  of  warranty,  765. 

obhgation  to  pay  rather  than  suffer  false  imprisonment,  222. 

interest  on,  333. 

paid  in  criminal  suit,  whether  exemplary  d.  mitigated  by,  386. 

as  mitigating  exemplary  d.,  386. 

or  forfeiture,  breach  of  contract  subjecting  plaintiff  to,  148. 
FINGER,  excessive  d.  for  breaking,  1349. 

for  loss  of,  1357. 
FIRE,  burning  plaintiff's  property,  67a. 

whether  remote,  151. 

loss  by  putting  out,  169. 

d.  for  setting,  214. 

avoidable  consequences,  214. 

need  not  be  guarded  against,  224. 

d.  for,  2266. 

expense  of  reseeding  after,  226d. 

value  of  service  in  fighting,  226i. 

compensation  for  plaintiff  for  loss  suffered  in  attempt  to  extinguish, 
226y. 

for  loss  by  setting  back  fire  to  stop,  226^. 

expenses  of  litigation,  233. 

exemplary  d.  for  maliciously  setting,  373. 

breach  of  contract  to  insure  against,  623. 

effect  of  destruction  by,  upon  recovery  on  contracts,  655c. 

insurer  liable  for  loss  through  efforts  to  extinguish,  723o. 

d.  for  breach  of  warranty  against,  765. 

whether  destruction  of  building  by,  excuses  from  payment  of  rent, 
999c. 

danger  of,  from  passing  trains,  1100. 

obligation  of  tenant  to  restore  building  destroyed  by,  999y. 

increased  risk  from,  1149a. 

danger  from  accidental,  indemnity  against  losses  by,  1163. 

as  element  of  d.,  1165. 

risk  of,  1164,  1165,  1166. 

no  recovery  for  risk  of,  in  New  York  cases  for  taking  rights  in  highway, 
1205a. 
FIRE  ENGINE  HOUSE,  erection  of,  1123  n. 
FIRE  HYDRANT,  delay  in  installation  of,  169a. 
FIRE  INSURANCE.    See  Insurance,  Fihe. 

interest  on  unvalued  policy  of,  312. 
FIRM,  contract  to  discharge  debts  of,  789. 

bond  to  pay  debts  of,  789. 


INDEX  3207 

[References  are  to  Sections,  d.  means  damage;  n.  means  note.] 

FISH,  loss  of  run  of,  171a,  n. 

run  of,  200. 

d.  for  delay  in  delivery  of,  856a.  ; 

FISHER,  evidence  of  profits  by,  181n.  V 

compensation  of,  by  percentage  of  catch,  669. 
FISHERY,  interference  with  right  of,  171a,  n, 
FISHING,  unlawfuUy,  99  n. 

profits  of,  182a,  n. 

penal  sum  of  bond  to  prevent,  whether  liquidated  d.,  395. 

d.  for  injunction  against  carrying  on,  685e,  n. 
FISHING  TACKLE,  whether  baggage,  873  n. 
FITNESS,  d.  for  breach  of  warranty  of,  766. 

for  purpose,  breach  of  warranty,  164o. 

of  lot  for  dock  purposes,  11716. 
FIXTURES,  made  for  special  use,  loss  of,  167. 

value  of,  254a,  433. 

d.  for  removal  of,  944. 

d.  for  taking  by  illegal  distraint,  990a. 

d.  to,  by  illegal  entry  of  landlord,  9906. 

d.  for  breach  of  covenant  to  allow  removal  of,  998. 

of  tenant,  compensation  for,  in  eminent  domain  proceedings,  1157. 
FLOOD,  avoidable  consequences  of,  2146. 

loss  by,  whether  remote,  151. 
FLOODING,  injury  to  tenant  by,  71. 

wrongful,  need  not  be  anticipated,  224. 

other  land,  1110  n. 

well,  1166d. 

cellar,  1166(i. 

part  of  farm,  1178. 
FLOODING  LAND,  88,  91,  93,  99,  101,  940,  942,  1116,  1166d. 

whether  cause  of  action,  33. 

d.  after  writ,  91. 

nominal  d.,  99. 

possibility  of,  170  n. 

avoidable  consequences  of,  2146. 

recovery  of  expense  of  prevention  of,  2266. 

interest  in  action  for,  316. 

exemplary  d.,  373. 

by  canal  company,  1108  n.,  10. 
FLOODS,  intermittent  injury  by  succession  of,  95. 
FLORIDA,  law  of,  as  to  higher  intermediate  value,  516. 
FLOUR,  contract  for  payment  in,  2796. 

d.  for  breach  of  warranty  of,  761. 

value  of,  845. 

error  of  telegraph  company  in  transmitting  price  of,  885. 
FLOUR  MILL,  wrongful  raising  of  stream  causing  interruption  of  business  of, 

182  n. 
FLOW  of  sewage  through  land,  1123. 

of  stream,  right  to,  1149o. 

of  surface  water,  preventing  of,  1166d. 
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WCiW—Cmiinued. 

of  water,  diminution  of,  1096. 
interference  with,  1096. 
FLOWAGE,  liability  for,  divided,  36a,  n. 

by  several  obstructions,  causing  injury,  36o,  n. 

of  land.    See  Flooding  Land. 
FLOWAGE  ACT,  taking  of  farm  under,  11716. 

FLUCTUATIONS  IN  VALUE  of  labor  or  materials  during  performance  of  con- 
tract, 636y-636OT. 

in  trover,  507,  509,  514,  517,  519. 

during  contract,  636y,  636A;. 
FLUREAU  V.  THORNHILL,  rule  in,  1001  et  seq. 
FOAL,  compensation  for,  in  action  for  conversion  of  mare,  498. 
FODDER,  delay  in  delivery  of  engine  for  grinding,  153  n. 
FOLLOWING  PROPERTY,  recovery  of  expense  of,  226a,  n.,  226c. 

effect  of,  on  amount  of  recovery  for  conversion,  497a. 
FOOD,  obtaining  other,  164. 

compensation  for  deprivation  of,  457. 
FOOT,  excessive  d.  for  loss  of,  1356. 
FORBEAR,  contract  to,  626. 
FORBEARANCE,  breach  of  contract  for,  626. 
FORCED  SALE  OF  PROPERTY,  loss  by,  whether  remote,  126c. 
FORCIBLE  ENTRY.    See  Entry. 
FORCIBLE  ENTRY  AND  DETAINER,  exemplary  d.  for,  373,  1044. 

recoupment  in  action  for,  1044. 
FORECLOSURE,  decree  of,  bears  interest,  334. 

sale  on,  after  destruction  by  fire,  725. 

injunction  against,  Q85h. 

d.  for,  in   action  for  breach  of  covenent  to  remove  incumbrances, 
972. 
FORECLOSURE  OF  MORTGAGE,  recoupment  in  suit  for,  1070. 
FOREIGN  ATTACHMENT,  when  it  suspends  interest,  341. 
FOREIGN  BILL,  recovery  of  re-exchange  on,  700. 

d.  for  non-payment  of,  700. 
FOREIGN  CONTRACTS,  rules  of  d.  as  to,  274. 
FOREIGN  COUNTRY,  contract  payable  in,  274. 
FOREIGN  CURRENCY,  contract  payable  in,  274. 
FOREIGN  LAW,  as  to  breach  of  contract  of  sale,  782  et  seq. 

as  to  negotiable  paper,  1375. 
FOREIGN  MONEY,  273,  274. 

time  of  estimating  value  of,  273. 

value  of,  on  default,  1274. 
FORFEIT,  use  of  word  not  conclusive,  406,  408. 
FORFEITED  PROPERTY,  value  of,  265. 
FORFEITURE,  392. 

of  land  for  waste,  950. 

of  deposit  to  secure  conveyance  of  land,  1026. 
FORGED  MESSAGE,  d.  for  delivering,  878. 
FORGED  SIGNATURE,  d.,  where  adopted,  708. 
FORM  of  injunction  bond  governed  by  statute,  685. 
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FORM  OP  ACTION  for  conversion,  492. 

against  carriers,  840. 

for  trespass  to  land,  923. 

immaterial  in  case  of  recoupment,  1044. 

in  which  recoupment  allowed,  1044. 
FORMULA,  1312,  1313. 

in  the  Roman  law,  22,  1313. 
FORTHCOMING  BOND,  684. 

d.  on  sheriff's  bond  for  taking  void,  692i. 

whether  sureties  on,  can  recover  costs,  804. 
FORWARD  CONTRACTS,  obligation  to  make,  636/. 
FORWARDING  GOODS,  Uability  of  carrier  for  negUgence  in,  846o. 
FOUNDRY,  value  of  use  of,  999e. 
FRANCE,  system  in,  previous  to  Code  Napoleon,  25. 

d.  under  codes  of,  28a,  n. 
FRANCHISE,  conditions  of,  1112a. 

earning  capacity  of,  1171(i. 

market  value  for,  117  Id. 

of  ferry,  d.  for  infringing,  944. 

of  turnpike  company,  impairment  of  value  of,  1173. 

taking  of,  1107. 

value  of,  1171d,  1173. 
FRATERNAL  INSURANCE,  recovery  on  contract  of,  732. 
FRAUD,  causing  disappointment  or  disgrace,  no  recovery  for,  43/,  n. 

nominal  d.  for,  101. 

expense  of  litigation  caused  by,  241. 

litigation  if  unreasonable,  not  caused  by,  241a. 

as  affecting  the  allowance  of  interest,  286. 

interest  barred  because  of,  3016. 

interest  on  money  obtained  by,  303. 

interest  in  action  for,  316. 

compound  interest  on  account  of,  344. 

exemplary  d.  for,  367. 

measure  of  d.  for,  439. 

by  false  representations,  d.  for,  439. 

in  procuring  a  contract,  439a. 

in  effecting  a  sale,  4396. 

in  inducing  a  contract  of  insurance,  439c. 

in  procuring  a  cpnveyance,  439d. 

in  dealing  with  note  or  mortgage,  439d. 

in  securing  a  loan,  439e. 

in  misrepresenting  credit  of  third  party,  439/. 

in  obtaining  payment  of  debt  owed  another,  439^. 

in  issuing  or  selling  stock,  439/i. 

in  dealing  with  stock,  439ft. 

in  promoting  joint  enterprise,  439*. 

in  procuring  marriage,  439/. 

in  assigning  goods,  439/i;. 

in  assigning  note,  440. 

in  misrepresenting  amount  of  mortgage,  440. 
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FRAUD — Continmd. 

in  inducing  manufacture  of  boxes,  440. 

as  to  title  of  wood-lot,  440. 

in  inducing  attachment  of  property,  440. 

compromise  of  claim,  440. 

useless  suit,  440. 

expenditure  for  medical  treatment,  440. 
as  to  accident  insurance,  440. 
in  preventing  bid  at  auction,  440. 
in  inducing  mortgagor  not  to  pay  interest,  440 
as  to  age  of  vessel,  441. 
by  false  representations  as  to  credit,  441. 
consequential  d.  for,  441. 
in  sale  of  horse,  441. 
expenses  caused  by,  442. 
contract  broken  through,  602. 
effect  of,  on  amount  of  recovery,  6066. 
a  ground  for  setting  aside  contract,  606c. 
avoidance  of  contract  for,  655o. 
contract  for  services  obtained  by,  673c. 
recovery  on  injunction  bond  for  loss  caused  by,  6856. 
in  over-valuation  in  marine  policy,  713. 
in  issuing  or  transferring  negotiable  instruments,  708. 
recovery  on  negotiable  paper,  how  affected  by,  708. 
rescission  of  contract  for,  754,  762. 
in  sale  of  chattel,  777  et  seq.,  1060. 

of  slave,  777. 

of  horse,  777. 

rule  generally  same  as  in  case  of  warranty,  777. 

of  mortgage,  777. 

of  vessel,  777. 

of  stock,  778,  779. 
rule  of  d.  for  in  the  U.  S.  Supreme  Court,  778,  780. 
in  England,  779. 

whether  different  from  rule  in  case  of  warranty,  781. 
rule  of  d.  on  contract  to  convey  land,  whether  changed  by,  1009,  1010. 
in  sale  of  land,  1027  et  seq.,  1052. 

recoupment  for,  973. 
misrepresentation  of  amount  of  business,  1027. 

of  title  to  security,  1027. 

of  title  to  land,  1027. 

of  boundaries,  1027,  1028. 

as  to  incumbrances,  1028. 

of  quantity,  1028. 
right  to  tender  deed  in  court,  1028. 
rule  in  U.  S.  Supreme  Court,  1029. 
recoupment  for,  in  exchange  of  horses,  1044. 

in  sale  of  land,  1052. 

in  effecting  lease  of  land,  1056. 

in  sale  of  goods,  1060. 
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in  exchange  of  property,  1071. 

in  action  for  exchange  of  property,  1071. 

of  landlord  in  procuring  tenant,  d.  for,  990c. 
FRAUDS,  measure  of  d.  in  case  of  contract  void  by  statute  of,  651,   See  Statute 

OF  Fbattds. 
FREEHOLD,  recovery  by  owner  of,  69. 

injury  to,  72. 

d.  for  severance  from,  500  et  seq. 

recovery  for  injury  to,  in  action  for  mesne  profits,  911. 
FREIGHT,  unreasonable  delay  of,  nominal  d.  for,  101  n. 

avoidable  consequences  on  failure  to  furnish,  211. 

d.  for  failure  to  furnish,  211. 

avoidance  of  loss  of,  by  taking  other  goods,  222. 

interest  on  overpayment  of,  303  n. 

compensation  for  loss  of,  by  collision,  593. 

recovery  for  loss  of,  594. 

recovery  of  agreed,  on  failure  to  furnish  cargo,  612. 

subject  of  marine  insurance,  709. 

pro  rata  itineris,  710. 

total  loss  of,  710. 

recovery  for,  on  open  policy,  712. 

insurance  on,  712,  713. 

contribution  of,  to  general  average,  717. 

one  of  the  interests  in  jeopardy  on  voyage,  717. 

paid  on  warranted  machine,  recovery  of,  767. 

due  to  carrier,  rate  of,  841. 

recovery  of,  by  carrier,  841. 

right  to  detain  for  non-payment  of,  844. 

constitutes  a  lien,  844. 

reduction  of,  as  consideration  for  limitation  of  liability,  851. 

d.  on  breach  of  contract  to  furnish,  858. 

recoupment  in  action  for,  1041,  1068. 
FRENCH,  value  of  time  of  teacher  of,  860. 
FRENCH  CODE  as  to  d.  on  bills  and  notes,  697,  700  n. 
FRENCH  LAW,  liquidation  of  d.  in,  427. 

of  constructive  total  loss,  711. 

as  to  payment  by  note,  797  n. 

as  to  notice  of  suit,  805. 

as  to  mesne  profits,  906. 

as  to  covenants  in  deeds,  955. 
FREQUENCY  of  trains,  increasing,  1109  n. 
FRESH  DAMAGE  will  not  give  fresh  action,  84. 
FRESHETS,  removal  of  protection  against,  1117. 
FRIGHT,  caused  by  mental  suffering,  43a. 

no  rule  of  law  for  non-recovery  for,  43a. 

may  be  ground  for  action,  43b. 

by  falling  of  laths,  43/,  n. 

when  unnatural  consequence,  43/,  n. 
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FRIGHT— Continued. 

causing  attempted  escape  from  danger,  43h. 

by  young  child  possible,  43fc. 

caused  by  apprehension  of  physical  harm,  recovery  for,  47. 

compensation  for,  47. 

recovery  for  natural  consequences  of,  861. 

caused  by  failure  to  carry  passenger  to  destination,  864. 

caused  by  expulsion  from  train,  child  may  recover  for,  865. 

on  wrongful  expulsion  from  railway  car,  866. 
FRIGHTENING  of  stock,  1165. 

of  teams,  1165c. 
FRIVOLOUS  DEFENCE,  cost  of,  cannot  be  recovered,  808. 
FRIVOLOUS  SUIT,  no  redress  for,  beyond  costs,  232. 
FRONTAGE  on  river,  loss  of  use  of,  1101. 

on  railroad,  cutting  off  from,  11656. 
FRUCTUS  recoverable  in  Roman  law,  906. 
FRUIT,  breach  of  contract  to  keep  at  certain  temperature,  620  n. 

danger  of  being  stolen,  1165c. 
FRUIT-TREES,  d.  for  destruction  of,  933. 

taking  of,  1167  n. 
FUEL,  delay  in  delivery,  152. 

failure  to  furnish  gas,  164. 

notice  of  intended  use  as,  166. 

d.  for  breach  of  contract  to  supply,  607  n. 
FUNCTIONS  of  court  and  jury  separate,  1317. 
FUNDS,  notice  of  special  use  for,  168. 

bond  for  management  of,  682c. 
FUNERAL,  hearse  for,  43j. 

delayed,  168. 
FUNERAL  EXPENSES,  whether  recoverable  in  statutory  action  for  death, 

573. 
FURNACE,  d.  for  furnishing  defective,  2126,  n. 
FURNITURE,  d.  for  seizure  of,  214. 

second-hand,  value  of,  251. 

effect  of  exposure  to  contagion  on  value  of,  265. 

value  of,  495. 

recovery  of  expense  of  removing,  607a. 
FURTHER  TAKING,  1116. 
FUTURE  deposits  of  soil,  1120. 

injuries  which  are  possible  results,  170. 

prospective  loss,  172. 

medical  attendance  recoverable,  226/. 
FUTURE  CONSEQUENCES.   See  Prospective  Damages. 
FUTURE  DAMAGES.   See  Phosmctive  Damages. 
FUTURE  DELIVERY,  expense  of,  636Z. 

d.  on  breach  of  contract  for,  758. 
FUTURE  SUFFERING,  recovery  for  apprehension  of,  484. 
FUTURE  USE,  value  of  property  for,  253. 
FUTURES,  contract  for,  636/. 

d.  on  breach  of  covenant  to  allow  removal  of,  998. 
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GAIN  PREVENTED.    See  Ceetaintt  op  Pboof. 
GAIUS,  discovery  of,  1312. 
GAMBLING,  injury  to  business  of,  1826. 
GAMBLING  HOUSE,  value  of,  265. 
GAME-COCKS,  value  of,  265,  432o. 
GARDEN,  taking  of,  1086. 

destruction  of,  1166d. 
GARDENING,  truck,  land  adapted  for,  11716. 

market,  value  of  lots  for,  11716. 
GARNISHEE,  cannot  retain  funds  for  expenses  of  litigation,  229. 
GARNISHMENT,  suspends  interest  when,  341. 

malicious,  467. 
GAS,  wrongful  deprivation  of,  42  n. 

company  notified  of  illness  of  child,  164. 

for  heating,  failure  to  furnish,  143  n. 

from  coke  ovens  injuring  crops,  191. 

d.  for  breach  of  contract  to  drill  for,  614  n. 

action  for  escape  of,  223. 

natural,  d.  for  removal  from  land,  935  n. 

d.  for  shutting  off,  945. 

d.  for  breach  of  contract  by  lessee  to  sink  well  for,  999fc. 

risk  from  leakage  of,  1165. 

sewer,  danger  from,  1165c. 

escaping,  danger  of,  1166e. 
GAS  WELL,  value  of  land  for,  252  n. 

GASOLINE,  engines  for  sale,  breach  of  contract  to  supply,  182  n. 
GATE,  consequences  of  leaving  open,  223. 

contract  to  repair,  636A. 

left  open,  between  fields,  148. 

expenses  of,  1152a. 

cost  of  operation  of,  1152a. 

expense  of  building,  1165. 
GATE  CROSSING,  expense  of  maintaining,  1152a. 
GATE  HOUSES,  expenses  of,  1152o. 
GAUGE,  change  from  narrow  to  standard,  1152. 
GENERAL  and  special  d.,  distinction  between,  1123  n. 
GENERAL  AVERAGE,  effect  of,  in  marine  insurance,  709. 

not  included  in  estimating  constructive  total  loss,  711. 

where  to  be  adjusted,  717. 

recovery  for,  on  marine  policy,  717. 

what  is,  717. 

what  law  governs  allowance  of,  1383. 
GENERAL  BENEFITS,  1128,  1129. 

what  is,  1129. 

cannot  be  recovered,  1129.    .See  BENBFrrs. 
GENERAL  ENHANCEMENT,  1162. 
GENERAL  INJURY,  1117. 

GENERAL  ISSUE,  matter  in  mitigation  under,  1'563. 
GENERAL  PUBLIC,  d.  common  to,  1123. 
GENERAL  RULE,  of  pubMc  liability,  1108. 
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GENERAL  WARRANTS,  liberal  d.  in  actions  arising  from,  350. 
GEORGIA,  constitution  of,  referred  to,  1122. 

law  of,  as  to  higher  intermediate  value,  517a. 

rule  of  d.  for  escape,  554. 

recovery  by  widow  for  death  of  husband  in,  578. 

provision  of  constitution,  on  eminent  domain,  1123. 

constitutional  provisions  as  to  benefit  in,  1137. 

power  of  remitting  excess  of  verdict  in,  1330. 
GERMAN  Civil  Code,  d.  under,  28a. 
GOLD,  value  of  bond  payable  in,  257. 

obligation  payable  in,  269,  270. 

payment  in,  not  overpayment,  269. 

contract  payable  in,  270. 

judgment  on  contract  payable  in,  271, 

an  article  of  merchandise,  272  n. 

tort  for  loss  of,  272. 

d.  for  wrongfully  mining,  502,  503. 

depreciation  in  value  of,  pending  injunction,  685g'. 

error  in  transmitting  telegram  for  purchase  of,  886. 

d.  for  removal  from  land,  935. 
GOLD  STANDARD,  269. 
GOOD  FAITH  in  mitigation  of  exemplary  d.,  383a. 

whether  affecting  d.  for  defamation,  448. 

bearing  of,  on  d.  for  false  imprisonment,  466. 

of  conductor,  prevents  exemplary  d.  for  expulsion  from  train,  865. 

required  for  allowance  by  disseisor  for  improvements,  916. 

may  be  shown  to  mitigate  d.  for  injury  to  land,  929a. 

effect  of,  in  actions  for  cutting  trees,  934. 

entry  made  in,  1175. 
GOOD  WILL,  of  business,  injury  to,  170a. 

compensation  for  loss  of,  182,  188. 

of  premises,  188. 

value  of,  254,  1083. 

d.  for  loss  of,  by  eviction  from  leased  premises,  988a. 

recoupment  on  sale  of,  1062. 

of  business  premises,  recovery  for,  1080. 

compensation  for,  1083,  1087. 

d.  to,  1094. 

loss  of,  1097. 
GOODS,  converted  at  one  time,  856. 

expressly  or  impliedly  warranted  fit  for  purpose,  164o. 

d.  for  breach  of  contract  for  manufacture  of,  2126. 

d.  for  wrongful  shipment  of,  212  n. 

expenses  caused  by  delay  in  delivery  of,  226^. 

recovery  of  cost  of  procuring  elsewhere,  226^. 

value  of  stock  of,  248a. 

interest  on  claim  for  failure  to  deliver,  312. 

interest  on  d.  for  failure  to  deliver,  313a. 

loss  on  purchase  of,  recoverable  for  failure  to  provide  premises,  6076. 

breach  of  agreement  to  allow  payment  of  debt  by  sale  of,  622o. 
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GO0T)&— Continued. 

breach  of  agreement  not  to  sell  in  competition,  632. 

payment  of  note  in,  695a. 

arriving  in  specie,  may  be  regarded  as  total  loss,  710. 

d.  for  refusal  to  receive,  753. 

payment  in,  sufficient  for  suit  by  surety,  800. 

wrongful  shipment  of,  by  agent,  816. 

d.  against  agent  to  sell,  821. 

d.  for  failure  of  carrier  to  transport,  842. 

d.  for  failure  of  carrier  to  deliver,  844. 

d.  for  failure  to  forward,  846a. 

See  Chattels. 
GOODS  CARRIED,  d.  to,  45a. 
GOODS,  CARRIERS  OF,  840  et  seq. 

the  law  measures  the  d.,  840. 

compensation  of  carrier,  841. 

refusal  to  transport,  842. 

consequential  d.,  843. 

failure  to  furnish  cars,  843a. 

non-delivery,  value  at  place  of  destination,  with  interest,  the  general 
rule,  844. 

value,  where  to  be  estimated,  846. 

connecting  lines,  846. 

failure  to  forward  goods,  846a. 

value,  when  to  be  estimated,  847. 

reduction  of  d.,  acceptance  of  goods,  848. 

insurance  money,  849. 

consequential  d.,  850. 

limited  liability,  851. 

injury  during  transportation,  852. 

misdelivery,  853. 

delay  in  delivery,  854. 

delay  in  transportation  by  sea,  855. 

consequential  d.,  856. 

notice  of  special  d.,  856a. 

delay  in  lading  or  unlading  a  vessel,  857. 

discrimination,  857a. 

agreement  to  furnish  freight,  858. 
GOODS  SOLD,  debt  the  early  action  for,  675a. 
GOVERNMENT,  assignment  of  claim  on,  704. 

GOVERNMENT  OF  UNITED  STATES,  power  of,  as  to  issuing  money,  269. 
GOWN,  value  of,  8736. 
GRADE,  breach  of  contract  to,  618  n. 

change  of,  in  sidewalk,  1122. 

altering,  natural,  of  street,  1123  n. 

filling  street  to  old,  1112a,  n. 

permanent  injury  from  change  of,  1123. 

taking  of,  1178. 

of  railroad  crossing,  change  of,  1151  n. 
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GRADE — Continued.  , 

of  street,  change  of,  217,  1110  n.,  1119,  1120,  1121  n.,  1122,  1123  n., 
1149  n.,  11496,  1151  n.,  1164,  1165,  1168  n. 
in  Kansas,  1112a,  n. 
lowering  of,  by  railroad,  1112  n. 
statutes  on  change  of,  1112o. 
assessment  of  benefits  for  change  of,  1128. 
GRADE  CROSSING,  expense  of  construction  of,  1152a. 
GRADING,  breach  of  contract  to  do  useless,  619. 

actual,  accrual  of  d.  by,  1151  n. 

for  railroad,  1171b. 

of  street,  1113,  1115,  1117,  1122. 

not  new  burden  to  abutter  who  does  not  own  fee,  1152a 
is  special  benefit,  1130  n. 
consequential  d.  due  to,  1120. 
GRAIN,  contract  to  thresh,  151. 

delay  to  furnish  car  for  shipment  of,  161. 

d.  for  detention  of,  538. 

d.  for  breach  of  contract  to  harvest,  607  n. 

contract  to  weigh,  612. 

labor  expended  on,  after  replevin,  690. 

error  of  telegraph  company  in  transmitting  price  of,  885. 
GRANDCHILD,  d.  for  failure  to  deliver  message  announcing  sickness  or  death 

of,  894b. 
GRANDPARENT,  d.  for  failure  to  deliver  message  announcing  sickness  or  death 

of,  8946. 
GRANITE,  d.  for  failure  to  pay  for,  752a. 
GRANT,  patent  a  species  of,  1213. 
GRANTEE  OF  LAND,  right  of,  to  recover  for  nuisance,  949. 

recovery  by,  on  warranty  after  parting  with  title,  956. 
GRANTING,  of  location  on  street  to  railroad,  1108  n. 

of  property  for  public  use  by  deed,  1109. 
GRANTOR  OF  LAND,  liability  of,  for  nuisance,  949. 

recoupment  for  trespass  by,  1055. 
GRASS,  partly  grown,  191. 

d.  for  cutting,  933,  935b. 

difficulty  in  cutting,  1149a. 
GRATES,  d.  for  breach  of  covenant  to  allow  removal  of,  998. 
GRATUITOUS  AGENTS,  812. 
GRATUITOUS  MEDICAL  AID,  226/,  n. 
GRATUITOUS  NURSING,  no  reduction  of  d.  for,  67,  860. 
GRATUITOUS  SERVICES,  recovery  for,  483,  653,  673d. 
GRATUITY,  by  which  defendant  has  no  right  to  profit,  67. 

d.  to  dippers  in  depriving  them  of,  100. 
GRAVEL,  for  failure  to  pay  for,  752a. 

d.  for  removal  from  land,  935  n. 

value  of,  1166c. 
GRAVEL  PIT,  value  of  land  for,  252  n. 

GRAZING,  profits  of,  where  land  always  used  for  cropping,  184  n. 
GRAZING  LAND,  separation  of,  from  water,  1165. 
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GREASE,  inability  to  sell,  164a. 
GREAT  PONDS,  taking  waters  of,  1119. 
GREECE,  substitutes  for  money  in,  266. 
GREENHOUSE,  to  be  heated,  165. 

profits  of,  182o,  n. 

sales  shown  for  year  preceding  destruction  of  stock  of,  182  n. 

d.  for  breach  of  warranty  of  heating  apparatus  in,  766. 
GRIEF,  not  natural  consequence,  43/,  n. 

when  remote,  43/,  n. 

for  loss  of  child  not  considered  in  d.,  44. 

for  injury  to  child,  no  recovery  for,  486c. 

for  loss  of  husband,  widow  cannot  recover  for,  578. 

at  termination  of  engagement,  may  be  shown  in  breach  of  promise  of 
marriage,  638a. 
GRIST  MILL,  failure  to  supply  water,  189. 
GROSS,  d.  in,  for  taking  by  eminent  domain,  11546. 
GROSS  NEGLIGENCE,  what  is,  368. 

exemplary  d.  for,  368. 

See  Negligence. 
GROSSLY  EXCESSIVE,  Uquidated  d.  must  not  be,  407. 

verdict  for  exemplary  d.  set  aside  as,  388. 
GROUND-RENT,  mesne  profits  reduced  by  payment  of,  918. 
GROUNDS  FOR  SETTING  ASIDE  VERDICT  for  exemplary  d.,  388. 
GUANO,  value  of  cargo,  596. 
GUARANTEE  of  value,  763. 

of  payment  of  a  certain  sum,  789. 

of  collection  of  note,  803. 

to  surrender  premises  at  end  of  lease,  d.  for  breach  of,  999j. 
GUARANTOR,  measure  of  d.  against,  6066. 

of  bill,  whether  liable  for  protest,  700. 
GUARANTY  of  collection  of  note,  803. 

of  debt,  806. 
GUARDIAN,  ancillary,  692A;. 

bond  of,  692/,  n.,  692fc. 

liable  for  proceeds  of  real  estate,  692A;. 
I  interest  payable  by,  311a,  311d. 

liable  for  waste  in  New  York,  950. 
GUN,  whether  baggage,  873  n. 

HABEAS  CORPUS,  recovery  of  expense  of,  in  action  for  false  imprisonment,  463. 
HABIT  OF  INTOXICATION,  of  deceased,  shown  in  action  for  death,  580a. 

may  be  shown  on  breach  of  promise  of  marriage,  641. 
HACK,  contract  to  carry  sick  person  in,  164a. 
HADLEY  V.  BAXENDALE,  RULE  IN,  144  et  seq. 

followed  in  America,  145. 

meaning  of,  146,  770,  891  n. 

a  rule  of  limitation,  147. 

results  of,  147a. 

what  are  natural  consequences  undef,  148,  149. 

as  affected  by  Hobbs  v.  L.  &  S.  W.  Ry.  Co.,  150. 

202 


3218  INDEX 

[Heferences  are  to  sections,  d.  means  damage;  n.  means  note.] 

HADLEY  V.  BAXENDALE,  RULE  lN~Continlied. 

breach  of  obligation  of  passenger  carrier,  150,  867-871. 

loss  by  flood,  storm,  or  fire,  151. 

natural  causes  supervene,  151. 

what  are  natural  consequences,  151  et  seq. 

delay  or  loss  of  machinery  or  supplies  by  carrier,  152. 

deprivation  of  means  of  manufacture  or  trade,  153. 
of  money,  153a. 

default  of  telegraph  companies,  154,  169,  879. 
of  carrier  of  goods,  856. 

failure  to  repair,  155. 

loss  upon  resale,  156. 

loss  of  sub-contract,  156,  740. 

does  not  limit  field  of  recovery  in  contract,  429  n. 

effect  of  notice  under.    See  Notice. 
HALF-BREED  SCRIP,  value  of,  531. 
HAND,  excessive  d.  for  breaking  bone  in,  1349. 

for  loss  of,  1357. 
HANDS,  wages  of  idle,  153  n. 

necessity  of  discharging,  167. 
HAPPINESS,  compensation  for  loss  of,  47. 
HARBOR,  deprivation  of  access  to,  1093. 
HARBORING,  exemplary  d.  for,  376. 

wife  or  husband,  exemplary  d.  for,  376. 

recoupment  for,  1063. 
HARD  PAN,  compensation  for  excavating,  655. 
HARM,  result  of  mental  suffering,  43h. 
HARMLESS,  contract  to  save,  791-793. 
HARNESS,  recovery  of  nominal  d.  for,  171re. 

value  of,  251. 
HARTER  ACT,  596a. 
HASTE,  knowledge  of  necessity  for,  169a. 
HAUL,  d.  for  breach  of  contract  to,  614  n. 
HAY,  d.  for  breach  of  warranty  of,  765. 
HAZARD,  salvage  is  reward  for,  599c. 
HEALTH,  apprehension  of  injury  to,  44. 

compensation  for  injury  to,  by  wrongful  imprisonment,  457. 

of  children  shown  in  action  for  death,  680. 

of  parties,  may  be  shown  on  breach  of  promise  of  marriage,  6416. 

of  assured,  evidence  of,  in  determining  value  of  policy,  730. 

injury  to,  by  failure  to  provide  berth  in  sleeping  car,  873a. 

d.  for  injury  to,  by  misrepresentation  of  landlord  as  to  premises,  990c. 

impairment  of,  1117  n. 

danger  to,  1165c. 

injuries  to,  1166d. 
HEARING,  excessive  d.  for  destruction  or  impairment  of,  1359. 
HEARSE,  for  child's  funeral,  43^. 
HEAT,  d.  for  breach  of  covenant  to  furnish,  995. 
HEATING  APPARATUS,  failure  to  furnish  proper  kind,  165. 
HEDGES,  exemplary  d.  for  injury  to,  373. 
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HEIFER,  injury  to,  by  trespass  of  bull,  435. 
HEIR,  recovery  of  mesne  profits  by,  912. 

from  what  time  entitled  to  mesne  profits,  912. 
dower  in  improvements  made  by,  922. 
HEMP,  d.  for  delay  in  transportation  of,  855. 

HIGHER  INTERMEDIATE  VALUE,  of  goods,  application  of  rule  of  avoidable 
consequences  to,  214. 
connection  of  doctrine  of,  with  replacement,  228ft. 
rule  of,  507  et  seq. 

actions  in  which  rule  of,  is  applied,  507. 
in  actions  of  detinue,  607,  527. 

of  replevin,  -507,  533. 
in  action  for  failure  to  deliver  stock,  508. 
English  rule  as  to,  508o. 

of  pledged  stock  wrongfully  sold,  509,  511,  521. 
in  actions  against  brokers,  509-514,  521-524. 
on  conversion  of  chattels  of  fluctuating  value,  509. 
New  York  rule  as  to,  509-512,  520-523. 

at  reasonable  time  for  replacement  in  the  market,  510,  511,  512a. 
of  stock  bought  on  a  margin,  510,  513,  521. 
rule  as  to,  in  the  Supreme  Court  of  the  United  States,  513. 
in  Pennsylvania,  514. 
in  Alabama,  515. 
in  South  Carolina,  515. 
in  Wyoming,  515. 
in  Florida,  516. 
in  Arkansas,  516. 
in  Mississippi,  516. 
in  Indiana,  516o. 
in  Iowa,  5166. 
in  Texas,  516c. 
in  Australia,  516c. 
in  California,  517. 
in  Dakota,  517a. 
in  North  Dakota,  517a. 
in  Oklahoma,  517a. 
in  Georgia,  517a. 
in  New  Hampshire,  519. 
in  actions  for  failure  to  deliver  chattels  paid  for  in  advance,  507,  514, 

517,  519,  744-749. 
in  contracts  to  carry  stock,  523. 

on  breach  of  contract  to  hold  for  a  rise  in  the  market,  524. 
against  factors,  524. 

recovery  of,  in  action  for  non-delivery  of  goods  sold,  745  et  seq. 
in  case  of  wrongful  sale  by  agent,  821,  822,  824. 
on  sale  below  authorized  price,  822. 
HIGHEST  INTERMEDIATE  VALUE,  228/. 
HIGHWAY,  discontinuance  of,  35  n. 

obstruction  of,  36  re.  , 

stagnant  water  in,  35  n. 
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HIGHWAY— Continued. 

obstructing  view,  35  n. 

access  from  land  to,  35  n. 

wrongfully  laid  out,  93. 

obstruction  of,  101. 

d.  for  laying  railroad  illegally  in,  217. 

recovery  of  expense  of  new  road  after  destruction  of,  226^. 

value  of  land  for,  252. 

closing  of,  1090. 

construction  of,  1108  n. 

repairs  of,  1108  n. 

trespass  on,  not  regarded  as  permanent,  924o. 

taking  of  fee  in,  1119  n. 

additional  servitude  on,  1120. 

railroad  on,  1120. 

taking  of  land  in,  11496. 

across  railroad,  1152a,  1165,  1165c. 

turnpike  road  taken  for,  1171d. 

appropriation  of,  for  railroad  purposes,  1173. 
HINDOO  LAW,  21. 

HIRE  OF  CHATTELS,  recoupment  in  case  of,  1063. 
HOAXES,  injured  feelings  natural  consequence  of,  4Sj. 
HOEL  DDA,  laws  of,  10. 

fines  reckoned  in  cattle,  10. 
HOGS,  refusal  by  purchaser  to  accept,  757. 

d.  for  failure  to  carry  through  without  unloading,  852. 
HOLIDAY  TRADE,  loss  of,  169a,  n. 
HOME,  recovery  for  deprivation  of  comforts  of,  by  nuisance,  948. 

set  back,  1165. 
HOMESTEAD,  diminution  in  value  of,  1149  n. 

value  of,  1171c. 
HOMESTEADER,  tenant  of  land,  as  may  recover  compensation  in  eminent 
domain,  1154o,  n. 

value  of  interest  in  land  taken,  1156. 
HONOR,  recovery  for  injury  to,  50. 
HOP-ROOTS,  warranted,  191. 
HOPS,  value  of  land  for  growing,  252  n. 

injury  to,  during  carriage,  852. 
HORSE,  recovery  for  wounded  feelings  caused  by  malicious  injury  of,  44o. 

represented  as  kind  in  harness,  164o. 

recovery  for  use  of,  171  n. 

action  for  injuring,  200. 

d.  enhanced  by  attempt  to  cure,  226o. 

value  of,  252,  433. 

d.  for  false  representations  or  fraud  in  sale  of,  441,  777. 

death  of,  pending  replevin  proceeding,  691. 

d.  for  breach  of  warranty  of,  760,  761,  766,  773. 
of  title  of,  774. 
of  quality  of,  760. 

d.  for  sale  of,  below  agreed  price,  822. 
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HORSE— Conimued. 

d.  for  failure  to  transport,  843. 

loss  of  sale  of,  through  failure  to  transmit  telegram,  883. 

recoupment  for  fraud  in  exchange  of,  1044. 
in  action  for  price  of,  1040. 
in  action  for  hire  of,  1063. 

evidence  of  value  of,  1296. 
HORSE-RACING,  profits  from,  182a,  n. 
HORSE-RAILROADS,  in  streets,  1182. 
HORSES,  frightened  by  locomotive,  whether  cause  of  action,  33. 

probable  frightening  of,  1165. 
HOTEL,  compensation  for  loss  of  use  by  lessee,  155, 

first  class,  erection  of,  170. 

on  the  bank  of  river,  182. 

d.  for  failure  to  give  possession  of,  185. 

failure  to  move  building  for  use  as,  206n,  608. 

Uquidated  d.  for  breach  of  agreement  to  build,  416. 

breach  of  contract  to  manage  on  shares,  625  n. 

loss  of  profits  of  by  nuisance,  948. 

breach  of  covenant  to  stop  trains  at,  999. 
HOTEL  BILLS,  recovery  for,  on  failure  to  carry  passenger,  862. 
HOUSE,  recovery  for  wrongful  ejectment  from,  44a. 

for  mortification  by  wrongful  ejectment  from,  47. 

cost  of  repairing  d.  to,  171a,  n. 

contract  to  loan  money  for  building  house,  179  n. 

d.  for  breach  of  contract  to  build,  226o,  615  n.,  618  n.,  621,  642  et  seq. 
to  convey,  621. 

d.  for  failure  to  complete,  633f2. 
to  repair,  633(2. 

loss  of,  by  fire,  after  repairs  made  on,  655c. 

incomplete  performance  of  contract  to  build,  656. 

recovery  for  construction  of,  where  work  is  accepted,  656. 

constructed  substantially  according  to  agreement,  657. 

d.  for  injunction  against  moving,  685c. 

value  of,  722. 

burned  without  fault,  no  recovery  for  loss  of,  m  action  for  mesne  profits, 
910. 

d.  for  shutting  off  gas  from,  944. 

d.  for  destruction  of,  944. 

contract  to  build,  in  exchange  for  house  and  lot,  1020. 

injury  to,  1094. 

pubUc,  diminution  of  custom,  1105. 

fire  engine,  erection  of,  1123. 

expense  of  moving,  1151,  n. 

undermining  of,  by  rains,  1164. 

taking  of,  1169. 

public,  stand  for,  11716. 

evidence  of  value  of,  1302. 
HOUSEHOLD  FURNITURE,  value  of,  722. 
HOUSEHOLD  GOODS,  value  of,  251. 
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HOUSEHOLD  SUPPLIES,  whether  baggage,  873  n. 
HOUSEKEEPER,  recovery  by,  for  services  as  nurse,  673e. 
HOUSEWORK,  compensation  for  loss  of  ability  to  perform,  486. 
HULK,  value  of,  595. 
HUMILIATION,  compensation  for,  47,  564. 

recovery  for  sense  of,  in  malicious  prosecution,  458. 
in  action  for  false  imprisonment,  462. 
in  action  for  seduction,  473. 
in  action  for  personal  injury,  484. 
in  action  for  injury  to  land,  929. 
by  eviction  from  leased  premises,  988o. 
on  unlawful  execution  of  search  warrant,  564. 
of  passenger  by  threatened  expulsion  from  train,  865. 
by  refusal  to  admit  to  bath  house,  recovery  for,  8736. 
HURT,  danger  of  members  of  family  being,  1164. 
HUSBAND,  abusive  language  to,  43s,  n. 
assault  on,  439,  ^^ 
false  report  of  accident  to,  43j. 
alienation  of  affections  of,  47  n.,  4806. 
evidence  of  value  of  support  of,  171a,  n. 
action  for  death  of,  172a. 
recovery  by,  for  loss  of  consortium  of  wife,  48. 
for  avoidable  loss  of  service  of  wife,  214a. 
for  medical  aid  to  wife,  226/,  n. 
for  injury  to  wife,  486o. 
for  death  of  wife,  578. 
exemplary  d.  for  harboring  or  enticing,  376. 
liabihty  of,  in  exemplary  d.  for  tort  of  wife,  382. 
must  recover  for  loss  of  time  of  wife,  486. 
not  entitled  to  compensation  for  loss  of  society  of  wife,  573o. 

for  loss  of  companionship  of  wife,  578. 
whether  included  in  next  of  kin,  579. 

d.  for  failure  to  deliver  message  announcing  sicki;iess  or  death  of,  8946. 
HYPOTHETICAL  reduction  of  d.,  1161. 
HYSTERIA,  excessive  d.  for,  1360. 

ICE,  failure  to  supply,  164. 

for  carrying  on  an  established  business,  182. 

profits  of  cutting,  182a,  n. 

contract  to  sell  through  plaintiff,  1936. 

failure  to  supply,  205?i. 

taken  in  replevin,  duty  to  replace,  216. 

value  of,  434. 

replevin  of,  540. 

d.  for  breach  of  contract  to  dehver,  614  n. 

breach  of  contract  to  make,  620  n. 

d.  on  injunction  bond  for  preventing  cutting  of,  6856. 

d.  for  wrongful  cutting,  9356. 

d.  for  breach  of  contract  to  furnish  water  for  making,  999. 
ICE  BUSINESS,  destruction  of,  by  pollution  of  stream,  182  n. 
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ICE  CREAM,  manufacture  of,  164a. 

injury  to  business,  182  n. 

dj  for  breach  of  warranty  of  coloring  matter  for,  766. 
ICE  CROP,  value  of,  allowing  for  contingencies  of  harvest,  191  ». 
IDAHO  constitution,  provisions  as  to  benefits  in,  1145. 
IDIOT,  no  exemplary  d.  against,  363. 
ILLEGAL  distress,  100,  944,  1057. 

property,  value  of,  265. 

seizure,  565. 

purposes,  value  of  goods  used  for,  943. 

distraint,  d.  against  landlord  for,  990o. 

entry  on  demised  premises,  d.  for,  9906. 

act,  d.  on  bond  for  injunction  against,  685. 
ILLEGALITY,  effect  of,  on  value  of  property,  265. 

on  amount  of  recovery,  6066. 
ILLINOIS,  attempted  distinction  in,  between  exemplary  and  punitive  d.,  386. 

statutory  presumption  in  action  for  death  in,  584a. 

taking  of  property  under  constitution  of  1870,  1121. 

special  d.  in,  1121. 

rule  of  eminent  domain  in,  1121. 

meaning  of  "damaged"  in,  1121. 

English  decisions  on  eminent  domain  cited  in,  1121. 

constitution  of,  referred  to,  1122. 

constitutional  provisions  as  to  benefit  in,  1138. 

d.  when  land  not  taken  in,  1151  n. 

possible  expense  of  cattle  guards  in,  1167. 
ILLNESS,  d.  for,  from  carrier's  default,  150,  862,  863. 

message  conveying  intelligence  of,  169. 

of  passenger,  caused  by  walking  to  destination,  212. 
caused  by  fault  of  carrier,  226j. 

resulting  from  false  imprisonment,  compensation  for,  464. 

interruption  of  services  by,  672. 

caused  by  delay  in  transportation,  recovery  for,  862. 

resulting  from  delay  in  transporting  passenger,  recovery  for,  863. 

caused  by  wrongful  expulsion  of  passenger,  867  et  seq. 

caused  by  expulsion  from  sleeping  car,  d.  for,  873a. 

caused  by  failure  to  deliver  telegram  to  physician,  8816. 

d.  for  failure  to  transmit  message  announcing,  894. 

of  relative,  d.  for  failure  to  transmit  telegram  announcing,  8946. 

caused  by  flooding  land,  recovery  for,  942. 

recovery  of  expenses  of,  caused  by  nuisance,  948. 

recovery  for,  on  eviction  from  leased  premises,  988a. 

recovery  by  tenant  for,  on  breach  of  covenant  by  landlord  to  repair,  992. 

d.  for,  by  failure  of  landlord  to  heat,  995. 
ILLWILL,  exemplary  d.  for,  364. 
IMAGINATIVE,  physical'  injury  distinguished  from,  42. 
IMPAIRED  ACCESS,  1164. 
IMPAIRMENT  of  access,  1117. 

by  elevation  of  roadway,  1123. 
by  viaduct,  1121. 
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IMPAIRMENT— Conimued. 

of  earning  power,  excessive  d.  for,  1354. 

of  health,  1117  n. 

of  mental  power,  172a. 

of  physical  capacity,  recovery  for,  in  action  for  physical  injury,  485. 

of  physical  power,  172o,  485a. 

of  usefulness  for  manufacturing  purposes,  1165&. 

of  value  of  franchise,  1173. 
IMPEDING  ACCESS,  1165a. 

IMPERFECT  PRIVILEGE,  d.  for  defamation  affected  by,  4486. 
IMPLIED  CONTRACT.   See  Quantum  Mekuit. 

of  indemnity,  785. 

measure  of  recovery  on,  649  et  seq. 
I. — No  Express  Contract 

quantum  meruit,  649. 

measure  of  compensation  on  a  quantum  meruit,  650. 

contract  void  by  statute  of  frauds,  651. 

failure  of  consideration,  652. 

compensation  for  work  and  labor,  653. 

waiver  of  tort,  654. 

deviation  from  contract  by  consent,  extra  work,  655. 
II. — Rescission  op  Express  Contract 

nature  of  rescission,  655a. 

rescission  for  default  of  defendant,  6556. 

rescission  by  act  of  God  or  of  the  law:  impossibility  of  performance,  655c. 

cancellation  according  to  the  terms  of  the  contract,  655d. 

rescission  by  mutual  consent  or  mistake,  655e. 
III. — Express  Contract  Perpoemed 

full  performance  of  express  contract,  655/. 

acceptance  of  work  not  according  to  the  contract,  656. 

substantial  performance,  657. 
IV. — -Express  Contract  Unperpoemed 

abandonment  or  substantial  non-performance  of  contract,  658. 

jurisdictions  refusing  recovery,  659. 

jurisdictions  allowing  recovery;  Britton  v.  Turner,  660. 

rule  in  Vermont,  661. 

measure  of  recovery,  662. 

recovery  by  an  infant,  663. 
IMPORTER,  obligation  of,  to  pay  fine,  148. 
IMPOSITION  of  servitudes  on  property,  1116. 
IMPOSSIBILITY  not  required  by  rule  of  avoidable  consequences,  220. 

of  performance,  rescission  for,  655c. 
IMPRISONMENT.   See  False  Imprisonment. 

recovery  of  d.  for,  43,  457. 

discharge  from,  101. 
IMPROPER  CONSTRUCTION  of  causeway,  1123  n. 

of  railroad,  1110  n. 
IMPROVEMENTS,  when  allowed  in  ejectment,  903,  904. 

good  faith  required  for  allowance  of,  903,  904,  916. 

value  of  use  of,  not  rooovorable  as  mesne  profits,  909a. 
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IMPROVEMENTS— CorcMwMed. 

interest  on,  909a. 

value  of  use  of,  in  actions  for  mesne  profits,  909a, 

when  allowed  in  action  for  mesne  profits,  915. 

allowed  for,  must  be  of  lasting  value,  917. 

value  of,  how  measured,  917. 

right  of  dower  in,  922. 

in  case  of  breach  of  covenant  of  warranty,  958,  959,  963  n.,  964  w. 

recovery  of  cost  of,  on  covenant  against  incumbrances,  971. 

recovery  of  value  of,  on  eviction,  988a. 

d.  on  breach  of  covenant  to  make,  993. 

d.  on  covenant  to  submit  value  of,  to  arbitration,  997. 

value  of,  997. 

money  spent  for,  recoverable  on  refusal  to  convey  land,  1012a,  1017. 

value  of,  included  in  value  of  land,  1018. 

expense  of,  recoverable  on  misrepresentation  of  title  to  land,  1027. 

on  land  taken,  recovery  for,  1104. 
incidents  of,  1108. 

change  in  structure  of,  1109. 

negligence  in  planning,  1110  n. 

by  town  or  cities,  1112,  1126.    See  Municipal  Improvements. 

in  street,  1123  n. 

placed  on  land  taken  after  order  of  condemnation,  1151. 

on  adjoining  land,  1162. 

proposed,  1162. 

evidence  of  cost  of,  1171e. 

market  value  without,  1171e. 

affixed  to  land,  1174. 

placed  on  land  by  railway,  1175. 

compensation  for,  1176. 
INABILITY  to  make  title,  d.  for  breach  of  contract  to  convey  land  because  of, 

1010. 
INADEQUATE  consideration,  6066. 
of  bill  or  note,  659. 

price  paid  by  plaintiff  does  not  reduce  mesne  profits,  908. 

verdict  in  action  for  death,  582. 
INADEQUATE  DAMAGES,  1368. 

failure  to  allow  d.  where  compensation  should  be  given,  1369. 

what  are,  1370. 

for  torts  in  general,  1370. 

for  personal  injuries,  1371. 

for  death,  582,  1372. 
INCIDENTAL  injury,  to  land  not  taken,  1112a,  n. 
INCIDENTS  of  improvement,  1108. 
INCOME  which  would  have  been  received  from  labor,  180. 

of  deceased  may  be  shown  in  action  for  death,  580o. 

from  investments,  not  considered  in  d.  for  death,  574. 

of  land  does  not  measure  mesne  profits,  908. 

of  officer,  on  which  bond  apphcable,  692e. 

of  real  estate,  not  chargeable  on  bond  of  executor  or  administrator,  692j. 
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INCOMPETENCE  of  physician,  whether  chargeable  to  injured  party,  2216.  \ 

aggravation  of  injury  by,  2216,  n. 
INCOMPLETE  PERFORMANCE,  acceptance  of,  656. 
INCONTINENCE,  may  be  shown  on  breach  of  promise  of  marriage,  641. 
INCONVENIENCE,  when  compensated,  42. 

not  unless  physical,  46a. 
no  evidence  of  value  of,  171a. 
indenmity  against,  793. 
d.  for,  862,  864,  1123,  1165. 
of  access,  1164.  ' 

to  business,  llS2a,  1169. 
at  connections,  1150. 
of  crossing,  1165. 

in  crossing  railroad  tracks,  1164,  11656. 
personal,  1094,  1097. 
to  tenants,  1165. 
caused  by  breach  of  contract,  42. 

delay  in  construction,  642. 

injury  to  passenger,  860. 

delay  in  carrying  passenger,  862. 

failure  to  carry  passenger  to  destination,  864. 

carriage  of  passenger  beyond  station,  864o. 

expulsion  from  train,  865. 

failure  to  transmit  telegram,  8816. 

flooding  land,  942. 

flooding  cellar,  948. 

nuisance,  948. 

eviction  from  leased  premises,  988a. 

division  of  property,  1163. 

noise,  1163. 
no  d.  for,  where  railroad  crossing  is  laid  out  over  railroad,  1152a. 
INCONVENIENT  shape  in  which  part  not  taken  was  left,  1164. 
INCREASE  "of  property,  compensation  for,  498,  639. 

in  action  of  conversion,  498. 

in  replevin,  539. 
of  burden,  11496. 
of  dust,  1101.  , 

in  expense  of  existing  business,  1152o. 
in  market  value,  1162. 

considered  in  assessing  benefits  for  opening  streets,  1128. 
in  noise,  1101. 
in  rate  of  insurance,  1166  n. 
in  value,  from  raihoad,  1122. 
INCREASED  burden  of  fencmg,  1163. 
cost  of  insurance,  1166. 
difficulty  of  access,  1163. 
insurance  rates,  11666,  n. 
liability  to  overflow  of  water,  1164. 
INCREASING  frequency  of  trains,  1109  n. 
number  of  railroad  tracks,  1109  n. 
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INCUMBRANCE,  agreement  to  pay  off,  168. 

expense  of  removing,  226e. 

d.  for  placing  on  ward's  estate,  692fc. 

d.  for  existence  of,  against  agent  to  invest,  8186. 

covenant  to  remove,  972. 

d.  for  failure  of  agent  to  discharge,  829. 
to  find,  830. 

by  outstanding  lease  or  right  of  dower,  d.  for,  976. 

barred  by  statute  of  limitations,  expense  of  extinguishing  not  reasonable, 
980. 

on  land,  misrepresentation  as  to,  1028. 
INCUMBRANCES,  COVENANT  AGAINST,  226c. 

nommal  d.  for  breach  of,  106,  953,  973,  976. 

interest  on  breach  of,  312  n. 

what  constitutes  breach  of,  967. 

when  broken,  968. 

successive  actions  on,  968. 

d.  where  incumbrance  is  removable,  968. 
upon  total  eviction,  969. 
for  permanent  incumbrance,  970. 

compensation  for  improvements  in  action  on,  971. 

reasonable  expenses  of  extinguishing  incumbrances,  971,  979,  980. 

broken  by  mortgage,  974. 

upon  eviction  from  part  of  land,  975. 

upon  partial  failure  of  title,  976. 

removed  by  doctrine  of  estoppel  by  deed,  977. 

reduction -of  d.' for  breach  of,  978. 

extinguishment  of,  979. 

consequential  d.,  980a. 

interest,  981. 

expenses  of  obtaining  or  defending  possession,  982,  983. 

recoupment  for  breach  of,  1053. 
INDEBITATUS  ASSUMPSIT,  657. 
INDEBTEDNESS,  how  far  a  d.,  790. 
INDECENT  ASSAULT,  recovery  for  shame  and  hmniliation  by,  47. 

for  loss  of  honor  by,  50. 
INDECENT  CONDUCT,  may  be  shown  on  breach  of  promise  of  marriage,  641. 
INDEFINITENESS,  fatal  to  recovery  of  substantial  d.,  170  n. 
INDEMNITY  to  attaching  sheriff,  bond  for,  684o. 

exception  to  rule  of,  on  marine  poUcy,  716. 

by  principal  to  agent,  834. 

by  sub-lessee  to  lessee,  1000. 

against  losses  by  fire,  1163. 

covenant  for,  in  case  of  failure  of  title,  1008. 

bond  of.    See  Bond. 
INDEMNITY,  CONTRACT  OF,  784  et  seq. 

litigation  expenses  recoverable  on,  238,  803,  806. 
none  where  suit  was  unnecessary,  804. 
notice  of  suit,  805. 

marine  insurance  is,  709. 
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INDEMNITY,  CONTRACT  OF— Continued. 
fire  insurance  is,  720. 
life  insurance  is  not,  729. 
between  principal  and  surety,  784. 

implied,  785. 

when  not  implied,  785. 
express,  786. 
interpretation  of,  787. 
measure  of  d.  on,  788. 
against  debt,  788  n.,  793,  795. 
against  liability,  788,  795. 
against  loss  or  inconvenience,  793. 
to  pay  or  discharge  a  debt,  789. 
the  rule  not  to  be  approved  on  principle,  790. 
to  indemnify  or  save  harmless,  791. 
early  oases  erroneous,  792. 
later  cases  follow  the  true  rule,  793. 
no  recovery  without  actual  loss,  793a. 
actual  loss  always  recoverable,  794. 
contracts  to  save  from  liability,  etc.,  795. 
against  judgments,  795. 
against  actions,  suits,  or  claims,  795,  803. 
against  trouble,  795. 
against  costs,  795,  803. 
what  is  payment  of  debt,  796. 

by  note,  796,  797. 

must  be  accepted  in  full  satisfaction,  796,  798. 

by  bond,  796,  799. 

by  land  or  goods,  796,  800. 

by  mortgage,  796,  800. 
no  more  than  actual  loss  recoverable,  801. 

judgment  against  surety  whether  conclusive  against  principal,  802. 
consequential  d.  for  breach  of,  806. 
action  between  co-sureties  on,  807. 

amount  of  contribution,  807o. 

insolvency  or  discharge  of  a  surety,  8076. 

interest  and  attorney's  fees,  807c. 

costs  and  legal  expenses,  808. 
reduction  of  surety's  claim,  808a. 
INDEPENDENT  AGENCY,  intervention  of,  1164. 
INDEPENDENT  AGREEMENTS,  no  recoupment  in  case  of,  1042. 
INDETERMINATE  AND  DETERMINATE  DAMAGES,  359. 
INDIANA,  rule  in,  for  rate  of  interest  on  overdue  paper,  328. 

as  to  higher  intermediate  value,  516a. 
presumption  of  loss  in  action  for  death  in,  584a. 
recovery  of  higher  intermediate  value  of  goods  sold,  745. 
constitutional  provisions  as  to  benefits  in,  1148. 
INDIGNITY,  compensation  for,  47. 

in  action  for  malicious  prosecution,  458. 

for  false  imprisonment,  462. 
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INDIGNITY— Con^mwed. 

tor  physical  injury,  484. 

on  wrongful  expulsion  from  railway  car,  865. 
from  theatre,  8736. 

of  imprisonment,  compensation  for,  458,  462. 
INDIRECT  BENEFIT,  1162. 
INDIRECT  INJURIES,  1120. 
INDIVIDUALS,  Uability  of,  1120. 
INDORSEE  of  bill  or  note,  recovery  by,  704. 

liability  of,  704. 
'         liability  of,  to  costs  of  prior  suit,  705. 
INDORSEMENT  of  note,  estoppel  to  deny,  708. 

d.  for  breach  of  warranty  of,  775. 
INDORSER,  recovery  of  costs  by,  705. 

liability  of,  to  expenses,  705. 
INEVITABLE  loss  from  other  causes,  reduction  of  d.  because  of,  928 

accident,  whether  loss  divided  in  qase  of,  587. 
INFANT,  226/. 

recovery  by,  upon  leaving  service  before  completion  of  contract,  663. 

recovery  for  services  of,  673a. 
INFECTIOUS  DISEASE,  loss  by  communication  of,  125. 

recoupment  for  communication  of,  1060.    See  Disease. 
INFLUENCE,  UNDUE,  a  ground  for  setting  aside  verdict  for  exemplary  d.,  388. 
INFRINGEMENT  of  right,  nominal  d.  for,  98. 

of  easement,  1165a. 

of  personal  pleasure  or  convenience,  1123. 

of  patent.   See  Patent. 
INHERENT  DEFECT,  in  property  replevied,  691. 

INHERITANCE  of  property  by  plaintiff,  cannot  be  shown  in  action  for  death, 
583. 

diminution  in  value  of,  by  waste,  950. 
INJUNCTION,  equity  operates  by,  3. 

preventing  use  of  coal  lands,  184. 

recovery  of  value  of  time  spent  in  securing  dissolution  of,  226i. 
of  expense  of  dissolving,  237. 

against  paying  money,  suspension  of  interest  by,  341 

no  recovery  on  bond  for  loss  not  caused  by,  6856. 

d.  recoverable  on  bond.   See  Injunction  Bond. 

right  to,  in  elevated  railway  cases,  1196. 

patentee  entitled  to,  1214. 

d.  on  dissolution  of,  12866. 

bond  for  vacating,  685o. 
INJUNCTION  BOND,  expenses  of  resisting  or  dissolving  injunction  recoverable 
on,  226i,  237. 

d.  recovered  on,  685  et  seq. 
pending  appeal,  685. 
must  be  proved,  685. 

d.  in  original  suit,  whether  conclusive  in  action  on,  685. 

injunctions  preventing  use  of  land,  685a. 
against  taking  a  profit  from  land,  685b- 
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INJUNCTION  BONI>— Continued. 

other  injunctions  concerning  land,  685c. 
injunctions  against  doing  work,  Q85d. 
against  carrying  on  business,  685e. 
against  working  mine,  6856. 

recovery  for  loss  of  property  on  account  of,  685e. 
recovery  of  wages  paid  on  account  of,  685e. 
against  constructing  a  building  or  other  work,  685/. 
against  collecting  a  judgment  or  other  debt,  685ff. 
against  a  sale,  Q85h. 
against  other  acts,  685i. 
counsel  fees  incurred  on  account  of  the  injunction,  685j. 
in  the  entire  litigation,  685J;. 
not  chargeable  to  defendant,  685/. 
amount  of,  recoverable,  exorbitant  charges,  685to. 
other  expenses  of  litigation,  685n. 
liability  of  commissioner  for  accepting  void,  692ff. 
"INJURED"  or  "damaged"  property,  1118. 
INJURIA  SINE  DAM  NO,  32,  96o,  99,  812. 
INJURIOUS,  meaning  of,  1149o. 

"INJURIOUSLY  AFFECTED,"  meaning  of,  1105,  1118,  1149o. 
INJURIOUSLY  AFFECTING  other  lands,  1088,  1102,  1105. 
INJURY. 

I. — Genebal  Principles 
elements  of,  37. 

insurance  not  deducted  from  recovery  for,  67a. 
imports  d.,  97. 
implied  by  law,  97. 

liability  for  direct,  though  not  contemplated,  112. 
stipulated  sum  not  proportioned  to,  a  penalty,  412. 
II. — In  Taking  by  Eminent  Domain 
d.  include  consequential,  1101. 
compensation  for,  1106. 
incidental,  to  land  not  taken,  1112a,  n. 
short  of  taking,  1149. 
after  completion  of  railroad,  1151  n. 
estimate  of,  1162. 
amount  of,  1163. 

exposure  to,  in  crossing  railroad,  11656. 
III. — Kinds  oe 

common,  1165a. 
general,  1117. 
indirect,  1120. 
particular,  1164. 
permanent,  1110. 

from  change  of  grade,  1123. 
personal,  1090. 
physical,  1117  n. 

to  property,  1121. 
,.  private,  1123. 
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imVRY— Continued. 

probable,  172. 

public,  1123. 

renewed,  88. 

special,  1117. 
IV.— To  What 

adjacent  property,  1115. 

affections,  638a. 

buildings,  1117  n. 

business,  1169. 

crops,  1175. 

feelings.    See  Mental  Sottering. 

fences,  1117  n. 

feny,  1173. 

goods  during  transportation,  852. 

health,  1166d. 

house,  1094. 

land,  1120. 

land  not  taken,  1119. 

machinery,  190. 

natural  beauty,  1123o. 

property,  316. 

relations,  48. 

right  given  by  common  law,  39. 

support  of  property,  1116. 

trade,  1090. 

trees,  1166e. 
V. — From  What  Cause 

animals.   See  Animals. 

cinders,  1165. 

leakage,  1164. 

noise,  1165. 

operation  of  railroad,  1109. 

seepage,  1164. 

smoke,  1165. 

user,  1090. 
INLAND  BILLS,  re-exchange  on,  700a. 
INNKEEPER,  Uabihty  of,  for  mjury  to  guests,  8736. 
INSANITY,  injury  causing  apprehension  of,  44. 

caused  by  malicious  prosecution,  compensation  for,  457. 
by  false  imprisonment,  recovery  for,  457. 

in  family  of  party,  may  be  shown  on  breach  of  proDMse  of  marriage, 
6416. 

misrepresentation  as  to,  1028. 

excessive  d.  for,  1361. 

of  defendant,  d.  for  slander  mitigated  by,  448. 
INSCRUTABLE  FAULT,  collision  by,  587. 

division  of  loss  in  case  of,  587. 
INSECTS,  d.  for  attracting,  942. 

d.  for  generation  of,  by  nuisance,  948. 
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INSOLVENCY  of  debtor  whether  provable  in  action  against  pubUc  oflBcer,  549- 
551,  554-557. 
provable  on  bail  bond,  686. 
d.  for,  on  injunction  bond,  685^. 
pending  appeal,  recovery  for,  688o. 

of  insurer,  d.  caused  by,  730. 

of  maker,  value  of  bill  or  note  how  affected  by,  256. 

of  surety,  effect  of,  8075. 

interest  in,  311/. 

when  suspended  by,  340a. 
INSTALMENT,  recoupment  m  action  for,  1051. 

non-payment  of,  justifies  rescission  of  contract,  655a. 
INSTALMENTS,  debt  payable  by,  89  n. 

liquidated  d.  on  contract  payable  by,  412. 

repudiation  of  contract  performablie  by,  6366. 

contract  to  pay  debt  by,  636ff. 

sale  of  goods  to  be  deUvered  by,  737. 

recoupment  in  contract  performable  in,  1051. 
INSTRUCTIONS  OF  COURT  on  right  to  give  exemplary  d.,  387. 

on  questions  of  d.,  1320. 

erroneous,  1321. 
INSUFFICIENT  bail  or  surety,  d.  for  taking,  555. 

verdict  in  action  for  death,  582. 
INSULT,  compensation  for  sense  of,  47. 

exemplary  d.  for,  364,  365. 

compensation  for,  in  action  for  physical  injury,  484. 
in  case  of  expulsion  of  passenger  from  train,  866. 
in  action  for  refusal  to  admit  to  bath  house,  873b. 
in  action  for  injury  to  land,  929. 

recovery  for,  by  guest  of  inn,  8736. 
INSURABLE  INTEREST  required  for  poUcy  of  life  insurance,  729. 
INSURANCE,  amount  of,  67a. 

lapse  of  endowment  policy  of,  through  negligence  of  carrier,  212. 

contract  to  assign,  226. 

value  of  policy  of,  259. 

interest  upon  policy  of,  301. 

interest  on  unvalued  policy  of,  312. 

interest  for  failure  to  adjust  loss  on  policy  of,  314a. 

d.  for  fraud  in  inducing  contract  of,  439c. 

life  tables  used  in,  not  conclusive  evidence  of  probable  duration  of  life, 
681. 

payment  of,  does  not  reduce  d.  for  collision,  591. 

breach  of  contract  to  procure,  623. 

option  to  rebuild,  in  contract  of,  635. 

of  goods  pending  injunction,  recovery  of  cost  of,  686A. 

recovery  on  note  given  for  premiums  for,  703. 

d.  for  negUgence  in  procuring,  817. 

increase  in  rates  of,  1166. 
INSURANCE,  ACCIDENT,  731. 
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INSURANCE,  ASSESSMENT,  732. 
INSURANCE,  FIRE,  720  et  seq. 

a  contract  of  indemnity,  720. 

actual  loss  recoverable,  720. 

no  abandonment  in,  720. 

no  valued  policy  of,  720. 

measure  of  d.  5n  policy  of,  720,  721,  722. 

value  of  property  insured,  722. 

partial  loss,  722. 

valued  policies,  722a. 

election  of  insurer  to  rebuild;  alternative  contract,  723. 

proximate  cause,  723a. 

consequential  loss,  724. 

interest  on  policy  of,  724. 

recovery  by  owner  of  a  limited  interest,  725. 

d.  on  policy  of,  how  affected  by  title,  725. 

reduction  of  d.  on  policy  of,  726. 

clauses  limiting  liability,  726. 

breach  of  contract  to  issue  policy,  727. 

loss  of,  through  defendant's  fault,  727. 

reinsurance,  728. 
INSURANCE,  LIFE,  729,  730. 

not  a  contract  of  indemnity,  729. 

measure  of  d.  on  policy  of,  729. 

mutual  policy,  730. 

value  of  policy  of,  730. 

breach  of  contract  to  issue  or  continue  policy  of,  730. 

assessment  policy,  732. 
INSURANCE,  MARINE,  709  et  seq. 

a  contract  of  indemnity,  709. 

"one-third  new  for  old,"  709,  711,  715. 

abandonment  for  constructive  total  loss,  709. 

total  loss  on  policy  of,  710. 

constructive  total  loss,  711. 

open  policy  of,  712. 

measure  of  loss  on,  712. 
value  of  cargo,  712. 
loss  of  freight  on,  712. 
recovery  of  expenses  on,  712. 

valued  policy  of,  711,  713. 
measure  of  loss  on,  713. 

on  freight,  713. 

partial  loss  on  policy  of,  714. 
value  of  cargo  upon,  714. 
duties,  whether  included  in  value,  714. 

limitation  of  recovery  to  loss  of  some  magnitude,  715. 

exceptions  to  rule  of  indemnity,  716. 

general  average,  717. 

valuation  of  vessel  and  cargo  in,  717. 

consequential  loss,  whether  recoverable  on,  718. 

203 
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INSURANCE,  MARINE— Corefirewed. 

proximate  cause  in  actions  on,  718. 

reduction  of  d.  on,  719. 
INSURANCE  AGENT,  entitled  to  d.  for  failure  to  employ,  8345. 

commissions  on  renewals,  834e. 
INSURANCE  BROKER,  liability  of,  to  principal,  817. 
INSURANCE  COMPANY,  recovery  by,  on  premium  note,  603. 
against  agent  for  wrongful  insurance,  SlSa. 

refusal  by,  to  issue  or  continue  policy  of  life  insurance,  730. 
INSURANCE  MONEY  not  recoverable  on  bond  of  executor  or  administrator, 
692j. 

carrier  entitled  to  deduction  of,  849. 

collection  of,  by  landlord,  no  defense  to  action  for  rent,  999c. 
INSURANCE  POLICY,  avoidable  consequences  on  breach  of  contract  to  assign, 
226. 

interest  on,  289,  301. 

time  from  which  interest  runs  on,  302. 

value  of,  259,  730. 

contract  to  assign,  623. 
to  keep  valid,  623. 

no  reduction  of  d.  because  of  recovery  on,  860. 
INSURANCE  RATES,  increased,  11666,  n. 

INSURANCE  RENEWALS,  compensation  for  loss  of  commission  on.  834e 
INSURE,  d.  against  agent  to,  817,  818. 

covenant  of  lessee  to,  999i. 

breach  of  contract  to,  623. 
INSURER,  election  of,  to  rebuild,  723. 

INTELLECTUAL  TRAINING,  loss  of,  by  death  of  parent,  577. 
INTELLIGENCE,  telegraph  company  is  carrier  of,  874. 

contracts  to  convey,  875. 
INTEMPERANCE,  verdict  set  aside  for,  1326. 
INTENT,  recovery  of  interest  not  affected  by,  342. 

bearing  of,  on  liquidation  of  d.,  408. 

immaterial  on  breach  of  contract,  603. 

evidence  of,  1305. 
INTENTIONAL,  whether  infliction  of  mental  suffering  was,  43j. 
INTEREST. 

I. — In  General 

measure  of  value  of  use  of  money,  1716,  174,  179,  282,  1179o. 

adopted  by  law,  179. 

effect  of,  on  liquidated  d.,  406. 

from  date  of  note  not  paid  at  maturity  as  liquidated  d.,  411. 

nature  of,  282. 

by  agreement,  282. 

origin  of  allowance  of,  283. 

time  of  allowance  of,  1179a. 

whether  must  be  specially  claimed  in  pleadings,  1264. 

the  conflict  of  laws  as  to  the  rate  of,  1377-1379. 

compound,   See  Compound  Interest. 


INDEX  3235 

[References  are  to  sections,  d.  means  damage;  n.  means  note.] 

INTEREST— Conimwed. 
II. — ^English  Law 

origin  of  the  allowance  of  interest,  283. 

rule  laid  down  by  Lord  Mansfield,  284, 

time  of  payment  indefinite,  285. 

fraud,  286. 

mercantile  securities,  287. 

contract,  express  or  implied,  288. 

interest  by  statute,  discretionary  power  of  jury,  289. 

by  way  of  d.  for  detention  of  money,  290. 

on  overdue  paper,  290. 

result  of  the  English  cases,  291. 
III. — ^American  Law 

difference  between  English  and  American  law,  292. 

interest  as  d.,  frequently  regulated  by  statute,  293. 

money  vexatiously  withheld,  statutory  rule,  294. 

allowance  and  amount  of  interest  formerly  matter  for  the  jury,  295. 
now  usually  a  question  of  law,  296. 

gradual  extension  of  principles  allowing  interest  as  matter  of  l^w,  297. 

interest  by  custom,  298. 
IV. — Liquidated  Demands 

liquidated  and  unliquidated  demands,  299. 

unsatisfactory  character  of  the  test,  300. 

general  rule,  301. 

for  non-payment  of  money,  301. 

after  maturity  of  note,  301. 

on  capital  of  firm  not  advanced,  301. 

on  policy  of  insurance,  301,  724. 

on  liquidated  d.,  301. 

stockholders'  liability,  301a. 

contracts  for  the  sale  of  land,  3016. 

legacies,  301c. 

time  from  which  interest  runs,  302. 

interest  on  money  payable  on  demand,  302a. 

money  illegally  acquired  or  used,  303. 

money  paid  out  for  the  defendant,  304. 

money  had  and  recdved  by  the  defendant,  ,305. 

money  received  or  retained  by  mutual  mistake,  306. 

rent,  307,  919. 

in  distraint,  307. 

on  mesne  profits,  307,  919. 

sale  of  goods  at  fixed  price,  308. 

time  from  which  recoverable,  308. 

after  reasonable  time,  308. 

sale  on  credit,  308. 

work  and  labor  done  for  a  fixed  price,  308a. 

demand  prevented  by  defendant's  act,  309. 

simple  running  account,  310. 

partnership  accounts,  310a. 

balance  of  a  mutual  account,  311. 
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INTEREST— Conttreued. 

on  account  stated,  311. 
on  brokers'  accounts,  311. 
interest  by  a  fiduciary,  311o. 

executor  or  administrator,  3116. 

trustee,  311c. 

guardian,  311(2. 

agent,  3 lie. 

receiver  or  assignee  of  insolvent  estate,  311/. 
V. — Unliquidated  Demand 

unliquidated  d.  in  actions  of  contract,  312. 
d.  capable  of  computation.  New  York  rule,  313. 
does  not  extend  to  mutual  accounts,  313. 
failure  to  deliver  goods,  313a. 
time  from  which  it  runs,  314. 
allowed  at  least  from  date  of  writ,  315. 
demand  for  settlement  or  payment,  314. 
duty  to  liquidate  claim,  314a. 

amount  payable  subject  to  reduction  by  unliquidated  sum,  3146. 
general  conclusion,  315. 
interest  in  actions  of  tort,  316. 
on  breach  of  warranty  of  chattel,  316. 
value  of  property  destroyed  or  converted,  317. 
on  property  destroyed  by  mob,  317. 
in  case  of  collision,  317. 
in  case  of  replevin,  317. 

property  destroyed  by  negligence  against  carrier,  318. 
change  of  judicial  opinion  in  favor  of  interest,  319. 
the  rule  in  Pennsylvania,  320. 
in  Massachusetts,  321. 

in  the  Supreme  Court  of  the  United  States,  322. 
interest  in  patent  suits,  323. 
interest  in  admiralty,  324. 
VI. — ^Ratb  of  Interest 

general  rules  as  to  rate,  282,  324a,  538. 

change  in  statutory  rate  of,  324a. 

on  overdue  paper,  325  el  seq.,  696,  698,  699. 

contract  and  statute  rate,  325. 

conflict  of  authority,  326. 

rules  in  the  Supreme  Court  of  the  United  States,  327. 

conflict  of  decisions  in  Indiana,  328. 

general  conclusion,  329. 

expressed  intention  always  governs,  330. 

on  demand  note,  330. 

interest  "till  paid,"  330. 
stipulation  for  a  higher  rate  after  maturity,  331. 
VII. — Interest  in  Special  Cases 

property  taken  by  eminent  domain,  231a. 

on  taxes,  332. 

on  fines  and  penalties,  333. 
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INTEREST— ConWwwed. 

on  judgments,  334. 

between  verdict  and  judgment,  335. 

in  error,  336. 

by  U.  S.  judiciary  act,  336. 

from  municipal  corporations,  337. 

from  the  state,  338. 
VIII. — Relief  from  Payment  of  Interest 

after  payment  of  the  principal,  339. 

effect  of  partial  payments,  339a. 

what  will  relieve  defendant  from,  340. 

laches  or  fault  of  creditor,  340. 

death  or  insolvency,  340a. 

tender,  3406. 

offer  of  settlement,  3406. 

war,  340c. 

legal  process,  341. 

foreign  attachment  or  trustee  process,  341. 

injunction,  341. 

not  affected  by  intent,  342. 
IX. — Compound  Interest 

compound  interest  not  originally  allowed,  343. 

except  by  mercantile  custom,  or  for  fraud,  344. 

never  allowed  by  way  of  d.,  345. 

on  arrears  of  stipulated  interest,  345. 

on  annuity,  345. 

on  coupons  or  other  separable  obligations  for  interest,  346. 
X. — Interest  in  Various  Actions  Sounding  in  Contract 

as  d.  for  breach  of  contract  to  pay  money,  6226. 

on  value  of  property  where  sale  is  prevented,  Q85h. 

on  note,  696  et  seq. 

by  the  civil  and  French  law,  697. 

not  formerly  allowed,  698. 

for  delay  in  paying  insurance  policy,  724. 

recoverable  against  co-surety,  807c. 

on  deposit,  liability  of  unauthorized  agent  for,  838. 

in  action  for  carrier's  delay  in  delivery,  854. 

on  value  of  goods  recoverable  from  carrier,  844. 

on  expense  of  repairs,  919. 
XI. — In  Actions  on  Bonds 

on  penalty  of  bond,  678,  680. 

on  statutory  bond,  680. 

on  injunction  bond,  685. 

where  payment  of  money  was  enjoined,  685j,  685j. 

on  poor  debtor's  bond,  686. 

on  appeal  bond,  688. 

where  sale  suspended  by  appeal,  688a. 
on  money  tied  up  by  appeal,  688a. 

on  replevin  bond,  689o. 

on  official  bond,  692. 
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INTEREST— Continued. 

on  sheriff's  bond,  692i. 
on  guardian's  bond,  692k. 
on  bond  of  officer  of  corporation,  694, 
XII. — In  Actions  Concekninq  Real  Estate 
on  mesne  profits,  919. 

on  cost  of  extinguishing  incumbrances,  979. 
in  action  on  real  covenants,  981. 

none  where  defendant  had  possession  without  liability  for  mesne 
profits,  981. 
on  arrears  of  rent,  999a. 
on  price  payable  for  land,  1025. 
from  vendee  of  land  who  makes  default,  1025. 
not  allowed  as  d.  for  delay  in  conveying  land,  1021a. 
XIII. — In  Actions  Soundinq  in  Tort 
on  property  illegally  attached,  565. 
in  conversion,  493. 
on  value  of  the  property  as  value  of  use,  633b. 

of  vessel,  593. 
XIV. — In  Other  Actions 
in  replevin,  538,  690. 
in  admiralty,  597a. 

rate  of,  597o. 

on  demurrage,  597a. 

in  collision  cases,  597o. 

on  stipulation,  598. 
in  patent  suits,  1244. 

on  profits  of  infringement,  1244. 

on  expenses,  1245. 
in  equity,  1256fc. 
INTEREST  OF  PLAINTIFF,  d.  as  affected  by.    See  Owner,  Special. 
nature  of,  taken  by  eminent  domain,  1084. 
value  of  reversionary,  1084,  1085. 
in  land,  meaning  of,  1097. 
in  mineral  land,  life,  1105. 
injuriously  affected,  1105. 

required  for  recovery  erf  compensation  in  eminent  domain,  llS4a. 
leasehold,  1172. 
in  pending  proceeding,  1179a. 
INTJERETS  AND  DOMMAGES-INTSRETS,  25. 
INTERFERENCE,  destruction  of  beneficial  use  by  physical,  1116. 
with  access,  temporary,  1117  n. 
with  access  to  ferry,  1096. 
with  beneficial  use  of  property,  1114. 
with  easement,  1096. 

in  street,  1123. 
with  flow  of  water,  1096. 
with  property,  1114. 
with  privacy,  1096,  1165. 
with  public  use,  1166b, 
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INTERFERENCE— CowWwwed. 

with  right,  1094. 

with  underground  water,  1096. 

with  water  rights,  1120. 
INTERMEDIATE  COURT,  d.  on  bond  given  on  appeal  to,  688. 
INTERMEDIATE  VALUE.    See  Hiqheh  Intermediate  Value. 
INTERMIXTURE,  effect  of,  on  d.,  505. 
INTERPRETATION,  rules  of,  in  connection  with  Uquidated  d.,  409. 

of  contract  of  indemnity,  787. 

English  rules  of,  criticised,  1105. 
INTERRUPTION  of  access,  1123. 

of  work,  685/. 
INTERVENING  cause  in  action  of  contract,  602  n. 
INTOXICATING  LIQUORS,  liquidated  d.  on  breach  of  contract  to  refrain  from, 

415. 
INTOXICATION,  whether  affecting  d.  for  defamation,  448, 

habits  of,  may  be  shown  in  action  for  death,  580a. 
INVASION  of  real  estate,  1116. 

of  easement  of  light,  air,  or  access,  1116. 
INVENTORY,  recovery  for  failure  to  file,  on  bond  of  executor  or  administrator, 
692i. 

d.  on  guardian's  for  failure  to  file,  6Q2h. 

as  evidence  of  value,  1299. 
INVESTIGATION  of  title,  attorney's  negfigence  in,  830. 

expense  of,  when  recoverable,  835,  1017. 
INVESTMENT,  purchase  of  stock  for,  228/. 

trustee  chargeable  with  interest  for  failure  to  make,  311c. 

income  from,  not  considered  in  d.  for  death,  574. 

d.  for  improper,  by  guardian,  692fc. 

d.  against  agent  to  make,  830. 
INVESTMENT  POLICY,  value  of,  730. 
IOWA,  law  of,  as  to  higher  intermediate  value,  5166. 

constitutional  provisions  as  to  benefits  in,  1148,  1152. 

cost  of  building  fence  in,  1167  n. 
IRON,  d.  for  breach  of  warranty  trf,  770. 

recoupment  in  action  for  price  of,  1043. 
IRON  WORK,  d.  for  breach  of  contract  to  do;  614  n. 
IRRELIGIOUS  PAMPHLETS,  value  of,  265. 
IRRIGATE,  breach  of  contract  to,  620  n. 
IRRIGATION,  d.  for  breach  of  contract  to  supply  water  for,  205  n.,  633e. 

d.  for  enjoining  use  of  ditch  for,  685e. 
ISLAND,  cannot  be  treated  as  entire  tract  with  land  on  river  bank,  1154  n. 

condemnation  of,  for  boom,  1171e. 

JAIL,  d.  caused  by  bad  condition  of,  457. 

compensation  for  filthy  condition  of,  464. 
JAW,  excessive  d.  for  fracture  of,  1351. 
JETTISON  of  cargo,  recovery  for,  717. 
JEWEL,  proof  of  value  of,  170a,  n. 

presumption  of  value  of,  1300. 
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JEWELRY,  evidence  of  profits  by  jobber  of,  181«. 

whether  baggage,  873. 
JEWISH  LAW,  20. 
JOINDER,  of  similar  causes,  84a. 
JOINT  EXECUTORS,  bond  of,  692/. 
JOINT  OWNER  OF  CHATTELS,  d.  recoverable  by,  83. 

for  injury  to  property,  83. 
JOINT  TORTS,  award  of  d.  for,  1279,  1280. 
JOINT  WRONG-DOERS,  exemplary  d.  against,  382. 

reduction  of  d.  by  part  compensation  by  one,  57. 

recovery  against,  431. 

liable  for  all  d.,  431. 

under  Civil  Damage  Act,  1251. 
JOKE,  d.  not  mitigated  because  caused  by,  432. 
JOLTS,  at  connections,  1150. 

JOURNEY,  caused  by  failure  to  deliver  telegram,  881o. 
JUDEX,  1312. 

office  of  the,  under  the  Roman  law,  18,  22,  23. 
JUDGE,  liable  for  malfeasance  in  ministerial  duty,  692g. 

liability  on  bond  of,  692ff. 

relative  power  of,  1311. 

power  of,  relatively  to  jury.    See  Court. 
JUDGMENT  in  tort,  bar  to  second  suit,  84. 

rendered  in  other  action,  856. 

satisfaction  of,  coupers  right  to  do  act,  94. 

expense  of  setting  aside  wrongful,  226c,  n. 

no  recovery  of  counsel  fees  in  suit  to  set  aside,  235a. 

form  of,  on  contract  payable  in  gold,  271. 

interest  on,  334. 

no  exemplary  d.  for  execution  of,  3776. 

assignment  of,  634. 

d.  for  breach  of  term  of  assignment  of,  634 

d.  for  wrongful  discharge  of,  634. 

recovery  on  bond  to  pay,  684. 

d.  for  injunction  against  collecting,  685(7. 

amount  of,  recoverable  on  bail  bond,  686. 

recoverable  on  appeal  bond,  688. 

no  recovery  for  loss  of,  by  appeal  which  does  not  suspend  its  operation, 
688a. 

in  replevin  suit,  amount  of  recoverable  on  bond,  689a. 

recovery  of  value  of,  in  action  on  sheriff's  bond,  692i. 

indenmity  against,  795. 

effect  of,  in  suit  against  surety,  802. 

in  ejectment  not  conclusive  as  to  period  of  possession,  911. 

recoupment  on  sale  of,  1061. 

a  bar  in  elevated  railway  eases,  1206. 

form  of,  1207. 

arrest  of,  for  error  in  awarding  d.,  1277. 

when  arrested  for  misjoinder,  1277. 

the  conflict  of  laws  as  to  interest  upon,  1378. 
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JUDGMENT— Conimwed. 

confessed,  in  condemnation  proceedings,  1109,  n. 

on  official  bond,  security  for  further  recovery,  692. 
JUDICIAL  ACT,  no  exemplary  d.  for,  3776. 
JUDICIAL  BONDS,  miscellaneous,  QQld. 
JUDICIAL  OFFICER,  recovery  on  bond  of,  692^. 
JUDICIAL  OBJECTION  to  English  rule,  1105. 
JUNCTION,  expenses  of  waiting  at,  recoverable,  863. 
JUNIOR  MORTGAGE,  effect  of,  on  amount  of  recovery,  497/. 
JUNK  shop,  measure  of  d.  for  injury  to  owner  of,  180. 
JURISDICTION,  affected  by  d.,  1285. 
JURORS,  originally  witnesses,  1316. 
JURY,  trial  by,  17. 

its  origin,  18. 

quantum  of  d.  a  question  for,  19. 

called  "chancellors,"  19,  397,  605. 

early  indefiniteness  of  its  powers,  19. 

value  found  by,  without  evidence,  171a. 

fact  and  amount  of  future  loss  a  question  for,  172a. 

determines  reasonableness  of  expense  of  attempt  to  avoid  loss,  228. 

discretion  of,  as  to  interest,  289,  295,  317,  321,  324. 

allowance  of  interest  formerly  for,  295. 

interest  for  negligent  injury  allowed  in  discretion  of,  318. 

original  position  of,  in  assessment  of  d.,  349. 

allowed  to  give  liberal  d.  imder  circumstances  of  aggravation,  350. 

how  far  controlled  by  court  in  awarding  exemplary  d.,  387. 

question  of  allowing  exemplary  d.  for,  387. 

not  to  be  instructed  to  give  exemplary  d.,  387. 

or  not  to  give  them,  if  any  evidence  justifies  them,  387. 

relation  of,  to  award  of  exemplary  d.,  387. 

amount  of  exemplary  d.  for,  388. 
subject  to  revision  of  court,  388. 

discretion  of,  in  Alabama,  in  allowing  higher  intermediate  value,  515. 

discretion  of,  in  assessing  future  loss  from  death,  574. 

what  to  consider  in  actions  for  death  of  minor,  575. 

discretion  of,  in  determining  amount  of  d.  for  death,  582. 

in  actions  of  contract,  605. 

former  vague  discretion  of,  in  action  of  contract,  605. 

discretion  of,  in  allowing  d.  for  breach  of  promise  of  marriage,  637. 

must  assess  actual  d.,  in  action  on  bond,  675e. 

former  discretion  of,  811. 

relative  power  of,  1311. 

rule  changed  by  statute,  1317. 

decides  all  questions  of  fact,  1317. 

judges  as  to  exemplary  d.,  1318. 

improper  reasoning  by,  not  conclusive,  1319. 

power  of,  to  act  without  evidence  of  d.,  1322. 

wrong  measure  of  d.  adopted  by,  1323. 

modes  of  computing  d,  allowed,  1324. 

verdict  of,  when  set  aside  as  excessive,  1325^^. 
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JUST  COMPENSATION,  meaning  of,  1150. 

JUSTICE  OF  THE  PEACE,  d.  against,  for  negHgenee,  559. 

JUSTIFICATION,  PLEA  OF,  as  aggravation  of  d.  for  libel  and  slander,  447. 

fot  false  imprisonment,  466. 

for  breach  of  promise  of  marriage,  640a. 
JUSTINIAN,  institutes  of,  1314. 
JUSTINIAN'S  LAWS,  definition  of  d.  in,  22. 

as  to  sale  of  chattels,  782. 
JUTE,  d.  for  failure  to  furnish  cargo  of,  858. 

KANSAS,  change  of  street  grade  in,  1112<t. 

constitutional  provisions  as  to  benefits  in,  1148. 

railroad  under  no  obligation  to  construct  farm-crossings  in,  1167. 
■KEEPING  CATTLE  OUT,  annoyance  of,  1164. 

cost  of,  1164. 
KENTUCKY,  rule  of  d.  for  death  in,  574a. 

recovery  of  higher  intermediate  Value  of  goods  sold,  746. 

rule  in,  for  d.  on  breach  of  covenant  of  warranty,  959'. 

"consequential  damages  "  in,  1123. 

provision  of  constitution  on  eminent  dbmaih,  1123. 

constitutional  provisions  as  to  benefits  in,  1138o. 
KILLING  STOCK,  danger  of,  1165,  1165e. 
KIN.    See  Next  op  Kin. 
KIND  of  property  which  may  be  taken,  1107. 
KINDNESS,  of  child,  recovery  for  loss  of,  576. 

KINSHIP,  of  parties,  may  be  shown  on  breach  of  promise  of  marriage,  6416. 
KNEE,  excessive  d.  for  breaking,  1348. 
KNOWLEDGE,  of  injury  necessary  before  consequences  avoided,  223. 

LABEL,  UNION,  liquidated  d.  for  breach  of  contract  not  to  use,  415,  416. 
LABOR,  special  evidence  of  capacity  to,  171a,  n. 

d.  for  injury  to  capacity  for,  484,  486. 

recovery  for  loss  of  capacity  for,  485. 

expended  on  converted  property,  recovery  for,  499/". 

recovery  of  value  increased  by,  in  rephjvin,  534. 

ability  and  disposition  of  deceased  to,  574a. 

breach  of  contract  for  exchange  of,  621. 

d.  for  breach  of  contract  to  expend,  on  property,.  633ci. 

d.  for  loss  of,  by  injunction,  685/. 

bestowed  on  property  taken  by  replevin,  allowance  for,  690". 

of  defendant,  allowance  for,  in  action  for  cutting  trees,  934. 

d.  for  breach  of  contract  to  convey  land  in  return  for,  1012. 

excessive  d.  for  inability  to,  1354. 
LABORER,  leaving  before  expiration  of  time,  151. 

value  of  services  found  by  jury,  171a,  n. 

value  of  time  of,  255. 

d.  for  breach  of  contract  to  employ,  607. 
LACHES,  as  barring  interest,  3016. 

interest  prevented  by,  3116,  340. 

of  creditor,  as  barring  interest,  340. 
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LACK  of  legal  authority,  1110. 
LADING,  d.  for  delay  in,  857. 
LAND, 

I. — General  Pmncipms 

nominal  d.  for  injuring,  99,  101,  107a,  n. 

for  attachment,  682. 
evidence  of  profits  of  dealer  in,  181  n. 
intended  for  sale,  185. 
expense  of  restoring  after  injury,  226d. 
interest  on  a  contract  for  sale  of,  3016. 

for  failure  to  convey,  312. 

in  action  for  flooding,  316. 

in  action  for  removal  of  material  from,  317. 

on  compensation  for  taking  by  eminent  domain,  331a. 
exemplary  d.,  373. 

deposit  to  secure  contract  to  convey,  whether  penalty,  414. 
fraud  in  securing  conveyance  of,  439d. 
nominal  d.  for  attachment  of,  682. 
d.  on  injunction  preventing  use  of,  685a. 

no  recovery  for  depreciation  in  value  of,  on  inJTmction  bond,  685a. 
d.  on  injunction  against  taking  profit  from,  6856. 
miscellaneous  injunctions  concerning,  685c. 
appeal  from  judgment  for  recovery  of,  688a. 
bond  on  obtaining  license  to  sell,  692;. 
proceeds  of  sale  of,  whether  recoverable  on  executor's  or  adaiinistrator's 

bond,  692j. 
payment  in,  796,  800. 
d.  against  agent  for  care  of,  829. 
negligence  of  agent  to  sell,  829. 

agent  employed  to  srfl,  entitled  to  what  d.  for  discharge,  834c. 
compensation  for  broker  employed  to  sell,  834d. 
liability  of  agent  for  imauthorized  sate  of,  835. 
loss  of  sale  of,  through  failure  to  transmit  telegram,  883. 
entire  or  repeated  d.  for  injury  to,  89  el  seq. 

d.  after  suit  btoa^t  for  breach  of  contract  to  convey,  89. 

for  causing  to  faH,  91,  93a. 

for  wrongfully  placing  structure  ob,  91. 

for  trespass  on,  92. 

for  excavation  in,  92. 

for  unauthorized  private  use  or  structure,  93. 

for  lawful  use  or  structure,  95. 
value  of,  253. 

for  special  purpose,  252. 

for  future  use,  253. 

when  subject  to  easement,  243c. 

when  covered  by  water,  243c. 

not  valued  in  money  in  early  times,  951. 
recoupment  in  action  for  price  of,  1040,  1052. 

for  fraud  in  sale  of,  1052. 

for  breach  of  covenant  for  title  of,  1053. 
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LAND — Continued. 

for  trespass  by  grantor  of,  1055. 

for  fraud  in  effecting  lease  of,  1056. 

cannot  include  value  for  speculative  purpose,  1018. 
profits  of,  whether  recoverable  on  title  bond,  1054. 
special  d.  to,  must  be  alleged,  1265 
evidence  of  value  of,  1295. 

verdict  for  injury  to,  set  aside  as  excessive,  1328  n. 
II. — Injury  to  Limited  Interest  in 

d.  recoverable  for  injury  to  a  limited  interest  in,  69  el  seq. 

to  an  occupant  of,  70. 

to  a  lessee  of,  71,  926. 

to  a  life-tenant  of,  72. 

to  a  mortgagee  of,  73,  927. 

to  a  reversioner,  74,  926. 

to  a  possessor,  926. 

to  a  tenant,  926. 

to  a  vendee,  927. 

to  a  lessor,  927. 

to  a  mortgagor,  73,  927. 

to  a  tenant  in  common,  74. 
recovery  by  executor  for  d.  during  testator's  life,  836. 
III. — Actions  fob  Possession  of 

the   general   principles   modified   in    actions   concerning   real   estate, 

898. 
actions  for  possession  of  real  estate,  899. 
d.  in  real  actions  in  the  early  law,  900. 
ejectment,  901. 

nominal  d.  in  ejectment  suit,  902. 
ejectment,  payment  for  improvements,  903. 
improvements  under  Louisiana  Code,  904. 
mesne  profits  and  damages,  905. 
mesne  profits  always  recoverable,  906. 
d.  given  by  the  early  law,  907. 
general  rule  in  actions  to  recover  mesne  profits,  908. 
recovery  measured  by  the  net  profits,  909. 
use  of  improvements  made  by  defendant,  909a. 
waste  or  injury  to  the  freehold,  910. 
period  during  which  compensation  may  be  recovered,  911. 
time  from  which  compensation  may  be  recovered,  912. 
time  to  which  compensation  may  be  recovered,  913. 
statute  of  Umitations,  914. 
allowance  for  improvements,  915. 
good  faith  required,  916. 

for  what  improvements  allowance  is  made,  917. 
payment  of  necessary  expenses  by  the  defendant,  918. 
interest  on  mesne  profits,  919. 
costs  and  counsel  fees,  920. 
dower,  921. 
dower  in  improvements,  922. 
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TuhNV)— Continued. 

IV. — Wrongful  Interference  with 
o.  General  principles 

injuries  to  real  property,  how  compensated,  923. 

single  or  continuing  tort,  924. 

permanent  tort,  924o. 

injury  by  digging  is,  924o. 
measure  of  d.  for,  932. 

loss  of  support,  925. 

consequential  d.,  927. 

inevitable  loss  through  other  causes,  928. 

aggravation,  929. 

reduction  and  mitigation,  929a. 

exemplary  d.,  930. 

treble  d.,  930a. 
5.  Trespass 

right  of  action,  931. 

general  rule,  932. 

destruction  of  trees,  933. 

value  enhanced  by  defendant's  labor,  934. 

the  rule  in  Wisconsin,  934o. 

removal  of  minerals,  935. 

removal  or  destruction  of  buildings,  935a. 

other  severance  from  the  realty,  9356. 

accounts  between  owners,  936. 

destruction  of  annual  crops,  937. 

destruction  of  permanent  crops,  937a. 

destruction  of  turf,  866,  937a. 

destruction  of  fences,  938. 

removal  of  soil,  939. 

mills  and  flowage,  940. 

diversion  or  obstruction  of  water,  avoidable  consequences,  941. 

removal  of  chattels,  943. 

other  injuries  to  real  property,  944. 

cattle  d.  feasant,  945. 

erection  of  embankment  on,  98. 

excavation  in,  32  n. 

trespass  on,  107o,  n. 

obstructing  use  of,  184. 

wrongful  eviction  from,  188. 

wrongfully  piling  bushes  on,  2146. 

wrongful  attachment,  or  levy  of  execution  on,  565c2. 

wrongful  sale  of,  by  creditor,  944. 

c.  Nuisance 

special  d.  necessary,  946. 

general  rule,  947. 

removable  nuisance,  elements  of  loss,  948. 

liability  and  right  of  recovery,  949. 

d.  Waste 

action  of  waste,  950. 
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LAND — Continued . 
e.  Flooding 

d.  for,  33,  64,  85c,  86o,  866,  88,  91,  101,  191,  942. 
reduction  of,  66. 
injury  to  tenant,  71. 
V. — Covenants  of  Title 
o.  Introductory 
real  covenants,  restricted  recovery,  951. 
the  ancient  warranty,  952. 
personal  covenants  in  deeds,  953. 
civil  law  analogies,  954. 
French  Code,  955. 
6.  Covenants  of  warranty  and  for  quiet  enjoyment 
what  constitutes  a  breach,  956. 

recovery  of  consideration  on  total  breach;  New  York  rule,  957. 
improvements  excluded  by  New  York  rule,  958. 
the  New  York  rule  followed  in  most  states,  959. 
good  faith  required,  960. 
assignee's  d.,  961. 

recovery  of  value  at  time  of  eviction,  improvements  included;  New  Eng- 
land rule,  962. 
general  discussion  of  the  rules,  963. 
proof  of  consideration,  964. 
where  the  consideration  is  not  pecuniary,  965. 

c.  Covenants  of  seisin  and  right  to  convey 
consideration  with  interest  and  expenses  recoverable,  966. 

d.  Covenants  against  incumbrances 
general  principles,  967. 
incumbrance  removable,  968. 
total  eviction,  969. 

permanent  incumbrance  on  the  land,  970. 

improvements,  971. 

covenant  to  remove  incumbrances,  972. 

e.  General  principles 
nominal  d.,  973. 
mortgages,  974. 

eviction  from  part  of  land,  975. 
partial  failure  of  title,  976. 

after  acquired  title,  American  doctrine  of  estoppel  by  deed,  977.  ^ 
reduction  of  d.,  978. 

title  perfected  by  grantee,  expenses  recoverable,  979. 
expenses  must  be  reasonable,  980. 
consequential  d.  not  recoverable,  980a. 
interest,  981. 

expense  of  defending  or  of  obtaining  possession,  982. 
counsel  fees,  983. 
VI. — ^Actions  Between  Landlord  and  Tenant 
a.  Actions  against  landlord 

failure  to  give  possession  of  leased  premises,  984. 
consequential  d.  for  failure  to  obtain  possesion,  984a. 
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covenant  for  quiet  enjoyment:  early  rule,  985. 

exception  to  early  rule,  986. 

present  rule,  987. 
wrongful  eviction  by  the  landlord,  988. 
consequences  of  eviction,  988a. 
lease  of  farm  for  share  of  crop,  989. 
tort  by  landlord  against  tenant,  990. 
illegal  distraint,  990a. 

illegal  entry  on  the  demised  premises,  990&. 
fraud  in  procuring  tenant,  990c. 
covenant  to  repair,  991. 
consequential  loss,  992. 
covenant  to  make  improvements,  993. 

to  rebuild,  994. 

to  furnish  heat  and  power,  995. 

to  renew,  996. 

to  pay  for  improvements,  997. 

to  allow  removal  of  buildings,  fixtures,  etc.,  998. 
other  covenants  by  the  lessor,  999. 
b.  Actions  against  tenant 

landlord's  action  to  recover  rent,  999a. 
reduction  and  recoupment,  9996,  1057. 
excuse  from  payment  of  rent,  999c. 
apportionment  of  rent,  999d. 
action  for  use  and  occupation,  999e. 
abandonment  of  lease  by  tenant,  999/. 
tort  by  tenant,  999?. 
covenant  to  repair,  999^. 

to  insure,  999i. 

to  give  up  possession,  999y. 
other  covenants  by  the  lessee,  999k. 
costs  as  between  lessee  and  sub-lessee,  1000. 
VII. — Contracts  for  the  Sale  of 
a.  Breach  by  vendor 

English  rule,  Flureau  v.  Thornhill,  1001. 

cases  following  Flureau  v.  Thornhill,  1002. 

Engel  V.  Fitch,  1003. 

Bain  v.  Fothergill,  present  English  rule,  1004. 

general  considerations,  1005. 

American  jurisdictions  following  ithe  English  rule,  1006. 

exceptional  oases;  vendor  refuses  to  convey,  being  able  to  do  bo,  1007. 

vendor  contracts  with  reference  to  complete  title,  1008. 

the  rule  of  nominal  d.,  1009. 

substantial  d.  in  case  of  bad  faith,  1010. 

d.  for  failure  to  convey  in  exchange  for  other  land,  1010. 

in  case  of  knowledge  that  title  is  in  third  party,  1011. 

substantial  d.  always  recoverable,  general  rule  in  America,  1012. 

rescission,  1012a. 

reduction  of  d.,  1013. 
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payment  in  advance,  1014. 

Nichols  V.  Freeman,  1015. 

quality  or  quantity  deficient,  1016. 

expenses,  1017. 

measure  of  value,  1018. 

covenant  to  make  partition,  1019. 

barter  contracts,  1020. 

d.  in  actions  to  enforce  specific  performance,  1021. 

d.  for  delay  in  making  conveyance,  1021o. 

consequential  d.,  1022. 
6.  Breach  by  vendee 

difference  between  value  and  contract  price  recoverable,  1023. 

contract  price  recoverable  in  some  States,  1024. 

interest  and  expenses,  1025. 

forfeiture  of  deposits,  1027. 

parol  contract,  651. 
c.  Fraud  in  sale  of  land 

measure  of  d.  for  fraud,  1027. 

consequential  d.  for  fraud,  1027a. 

deficiency  in  quantity,  1028. 

the  rule  in  Smith  v.  BoUes,  1029. 

recoupment  for,  1052. 
VIII. — Other  Contracts  Concerning 
'  to  build  house  on,  186. 

station  on,  620  n. 
railroad  on,  620  n.,  630. 

to  loan  money  for  buying,  179  n.,  622. 

to  clear,  614  n.,  618  n. 

to  work  on,  614  n. 

to  excavate,  618  re. 

to  plant  vines  on,  620  n. 

to  maintain  crossings  on,  620  n. 

to  establish  business  on,  620  re. 

bond  to  give  title  to,  679a. 

d.  for  delay  in  making  conveyance  of,  1021a. 
IX. — Taking  by  Eminent  Domain 
o.  General  principles 

measure  of  d.  for,  1080. 

mjuriously  affected,  1088,  1090,  1102. 

interference  with  privacy,  1096. 

meaning  of  interest  in,  1097. 

subject  to  covenant,  1097. 

contract  right  to  sink  shaft  for  minerals  in,  1097. 

appraisal  of,  in  Minnesota,  1112a,  re. 

not  taken,  incidental  injury  to,  112a,  n.,  1113,  1119,  1151. 

taking  under  New  York  Constitution,  1113. 

use  of,  for  other  purposes,  1116,  1152  n. 

not  taken,  d.  to,  by  railroad,  1123  re. 

reclaiming  waste,  is  special  benefit,  1130. 
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unreasonable  use  of  adjacent,  1149a. 
recognition  of,  by  deed,  as  street,  il496. 
improvemente  placed  on,  after  drder  of  Cofldeflinatioii,  1151. 
occupation  of,  with  consent,  1151  n. 
not  taken,  d.  to,  in  Illinois,  1151  n. 
d.  to  entire  tract  recoverable,  1154. 
claim  for  taking  does  not  run  with,  1154c. 
benefit  of  adjacent  land  from  improvement,  11^2. 
separation  of  grazing,  from  watfef,  ll6S. 
support  of  surface  by  coal-bearing,  1166e. 
possibiUty  of  procuring  other,  U^S. 
improvements  affixed  to,  1174, 
by  raihoad,  1175. 
6.  Nature  of  land  taken 
improved,  1104. 
mineral,  1105. 
highway,  11496. 
undeveloped,  1150. 
filled,  1151. 
oil-bearing,  1166c. 
timber,  1167  n. 
ferry,  1173. 

c.  Value  of 

value  in  general,  1080,  1081;  1162,  1175. 

no  market  value,  ll7le. 

evidence  of  pfi6e,- 1149  n. 

for  any  purpose,  1085,  11496. 

peculiar  mode  of  using,  1171. 
value  for  abutment  for  bridge,  11716. 

buildings,  11716. 

church,  11716. 

lots,  1171o. 

placer  iniidng,  1171d. 

railroad  terminal,  11716. 

residence,  11716. 

school,  1081. 

summer  boarding  hotlse,  11716. 

track  connection,  11716. 

truck  gardeiiing,  117l6. 
value  of  land  enriched  with  sediment  from  river,  11716* 

farm  land,  1163. 

near  railroad,  I17I6. 

containing  spring  of  water,  1165. 

wild  land,  il63. 

d.  For  what  purpose  taken 
boat  railway,  Il7l6. 
bridge,  1171a,  1171e. 
dam,  1162. 

levee,  1166rf. 

204 
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portage  railway,  1171e. 

railroad,  1151  n.,  11716,  1175. 

reservoir,  1151  n.,  1162,  11716. 

eewer,  1102,  1110  n. 

street,  1110  n.,  11496. 

water,  11716. 

widen  river,  11716. 
e.  How  damaged 

taking,  1080,  1099,  1113,  1120. 

flooding,  1108  n.,  11.10  n.,  1116,  1166d. 
with  surface  water,  1123  n.,  1166d. 
with  sewage,  1123. 

throwing  stones  on,  1111. 
earth  and  trees,  1110  n. 

encroaching  on,  1123  n. 

filling  and  cutting,  1150. 

injuring,  1120. 

raising  water  level,  1116  n. 

causing  to  slide,  1080,  1117  n. 

depriving  of  use,  1117. 
LAND  CERTIFICATES,  contract  to  transfer,  1013. 
LAND  SCRIP,  value  of,  262. 
LANDING  FERRY,  site  for,  11716. 
LANDOWNER,  costs  and  expenses,  II660. 

compensation  for  detriment  to,  1150. 
LANDS  CLAUSES  CONSOLIDATION  ACT,  1079. 

provisions  of,  quoted,  1105.. 

decisions  under,  referred  to,  1113. 

construction  of,  1118. 

See  Eminent  Domain. 
LANGUAGE,  intentionally  insulting,  43^. 

annoying,  overheard,  43/,  n. 
LANGUAGE  OF  CONTRACT  not  conclusive  as  to  liquidated  d.,  408. 
LANDLORD,  tenancy  at  will  wrongfully  terminated  by,  87. 

breach  of  agreement  to  repair,  209. 

out  of  possession  need  not  make  repairs,  210. 

recovery  by,  on  replevin  bond,  6916,  n. 

recovery  by,  927. 

recovery  by,  for  injury  to  land  by  tenant,  936. 

recoupinent  by,  1042. 

for  tort  of,  1058. 

recovery  by,  for  taking  by  eminent  domain,  1157. 
o.  Actions  against  landlord 

failure  to  give  possession  of  leased  premises,  984. 

consequential  d.  for  failure  to  obtain  possession,  984a. 

covenant  for  quiet  enjoyment:  early  rule,  985. 
exception  to  early  rule,  986. 
present  rule,  987. 

wrongful  eviction  by  the  landlord,  988. 
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consequences  of  eviction,  988ffl. 
lease  of  farm  for  share  of  crop,  989. 
tort  by  landlord  upon  tenant,  990. 
illegal  distraint,  990o. 

illegal  entry  on  the  demised  premises,  9906. 
•fraud  in  procuring  tenant,  990c. 
covenant  to  repair,  991. 
consequential  loss,  992. 
covenant  to  make  improvements,  993. . 

to  rebuild,  994. 

to  furnish  heat  and  power,  995. 

to  renew,  996. 

to  pay  for  improvements,  997. 

to  allow  removal  of  buildings,  fixtures,  etc.,  998. 
other  covenants  by  the  lessor,  999. 
6.  Actions  against  tenant 

landlord's  action  to  recover  rent,  999o. 
reduction  and  recoupment,  9996. 
excuse  from  payment  of  rent,  999c. 
apportionment  of  rent,  999d. 
action  for  use  and  occupation,  999e. 
abandonment  of  lease  by  tenant,  999/. 
tort  by  tenant,  9993. 
covenant  to  repair,  999h. 

to  insure,  999i. 

to  give  up  possession,  999y. 
other  covenants  by  the  lessee,  999fc. 
costs  as  between  lessee  and  sub-lessee,  1000. 
LANDLORD  AND  TENANT,  nommal  d.  in  actions  between,  101. 

avoidable  consequences  in  actions  between,  for  failure  to  repair,  209, 210. 
actions  between,  2044. 
LATERAL  SUPPORT,  removal  of,  1110  n.,  1123  n. 
right  of,  1149a. 
See  Support  op  Land. 
LAW,  Anglo-Saxon,  7. 
wager  of,  16. 
Jewish,  20. 
Hindoo,  21. 
Roman,  22. 
measure  of  d.  a  matter  of,  31. 

even  in  tort  with  no  aggravating  circumstances,  429. 
effect  of  error  of,  84. 

allowance  of  interest  a  matter  of,  296,  297. 
compensation  for  breach  of  contract  a  matter  of,  606. 
measure  of  d.  a  question  of,  606. 
rescission  of  contract  by  act  of,  655c. 
performance  of  contract  prevented  by,  655c. 
interruption  of  performance  of  service  by,  672. 
d.  against  agent  a  matter  of,  811,  817. 
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d.  against  carriers  a  matter  of,  840. 

set-off  at,  1031. 

liability  for  acts  not  actionable  at,  1121. 

early,  in  Louisiana  on  eminent  domain,  1123. 

civil.    See  Civil  La*. 
LAW,  COMMON,  usually  gives  redress  by  awarding  pecuniary  d.,  2,  4. 

aim  of,  as  to  d.,  29,  30. 

relieves  only  in  case  of  actual  injury,  96. 
LAWN,  d.  for  breach  of  contract  to  grade,  614  w. 
LAWYER,  injury  to,  180. 
LAYING  of  sewer,  1123  n. 
LAYING  OUT  of  streets,  1151  n. 

of  way,  1151  n. 

private  way  as  public  way,  1178. 
LAYING  TRACKS  without  owner's  Consent,  1175. 
LEAKAGE,  d.  from,  1164. 

from  canal,  1164. 

of  gas,  risk  from,  1165. 
LEASE,  failure  to  give  possession  undet,  inconvenience  of  othef  quarters,  42. 

wrongful  termination  of,  90. 

covenant  not  to  assign,  148. 

value  of,  188, 1157. 

consequential  d.  for  breach  of,  167,  185,  1022. 

avoidable  consequences  for  breach  of,  208,  221. 

of  barge  for  freighting,  211. 

covenant  in,  to  furnish  power,  212&. 

of  theatre,  d.  for  breach  before  time  for  performance,  213. 

avoidable  consequences  of  breach  of  covenant  for  quiet  enjoyment,  218. 

offer  of  other  premises  after  breach  of  contract  to  make,  222. 

recovery  of  cOst  of  removal  after  breach  of,-  226g. 

recovery  of  time  spent  in  looking  up  othef  premises  on  breach  of  con- 
tract for,  226i. 

value  of  document  containing,  260. 

value  of  indenture  of,  260. 

interest  on  d.  for  breach  of  covenant  in,  312  n. 

liquidated  d.  for  breach  of  covenant  to  assign,  400. 

for  delay  in  surrendering  possession  at  termination  of,  419. 

whether  provision  for  paj-ment  of  rent  in  advance  is  penalty,  414. 

of  oil  land,  d.  for  breach  of,  423. 

recovery  of  loss  of  stock  of  goods,  as  d.  iot  breach  of,  6076. 

d.  for  breach  of  contract  to  give,  618  n. 

d.  on  covenant  against  incumbrances  because  of  existence  of,  969,  971. 

d.  for  incumbrance  of,  976. 

d.  for,  984. 

loss  of  profits  on,  984. 

recoupment  for  breach  of  covenant  in,  1057. 

recoupment  for  fraud  in  effecting,  1056. 

evidence  of  value  of,  1295. 

covenant  in.    See  Covenants. 
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LEASED  PREMISES,  contract  to  keep  free  from  brusji  and  burrs,  999k. 
LEASEHOLD,  taking  of,  1084. 

diminution  in  value  of,  1117. 
LEASEHOLD  INTEREST,  value  of,  in  eminent  domsw  proceedings,  1156, 1157. 

affected,  1172. 
LEAST  BENEFICIAL  ALTERNATIVE,  rule  of,  421. 
LEG,  oblique  break  of,  172. 

excessive  d.  for  breaking,  1348. 
for  loss  of,  1356. 
for  crippling,  1355. 
LEGACY,  interest  on,  301. 

contract  to  give,  606a. 

whether  recoverable  on  bond  of  executor  or  administrator,  SQ2j- 

recovery  on  parol  contract  to  leave,  651. 

covenant  to  pay,  789. 
LEGAL  AUTHORITY,  lack  of,  1110. 
LEGAL  RELIEF,  necessary  incompleteness  of,  32. 
LEGAL  SERVICES,  contract  for  payment  of,  612. 
LEGAL  SIGNIFICATION  of  "property,"  1117. 
LEGAL  TENDER.    See  Payment,  Medium  op. 

adoption  of  new,  269. 

account,  270,  271,  274. 
LEGES  AETHELBIRTHI,  9. 
LEGITIMATE  PURPOSES,  value  for,  1171a. 
LESSEE,  liability  of  corporation  in  exemplary  d.  for  act  of,  380. 

failure  of,  to  return  property  in  good  condition,  633&. 

recovery  by,  on  fire  policy,  725. 

d.  to,  1169. 
LESSEE  OF  CHATTELS,  d.  recoverable  by,  76. 

against  owner,  78. 
LESSEE  OF  LAND,  d.  recoverable  by,  71,  926. 

for  temporary  injury,  71. 

for  permanent  injury,  71. 

how  affected  by  covenant  to  repair,  71. 

deposit  by,  whether  liquidated  d.,  414. 

for  years,  insurable  interest  of,  725. 

recovery  by,  76,  926. 

d.  on  breach  of  covenant  by,  to  repair,  999h. 
LESSEE'S  DAMAGES  included  in  those  of  lessor,  1084. 
LESSOR,  recovery  by,  80. 

d.  on  breach  of  covenant  by,  to  repair,  991. 

taking  of  land  leased  back  to,  1106. 
LESSOR'S  DAMAGES  include  lessee's,  1084. 
LETTER,  failure  to  deliver  to  wife  of  plaintiff,  154. 
LEVEE,  building  of,  1109  n. 

obstruction  by,  to  drainage,  1166rf. 
LEVEE  PURPOSES,  condemnation  for,  1123  n. 

taking  of  land  for,  1166(i. 
LEVEL  of  water  on  land,  raising,  1116  n. 
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LEVY,  failure  of  officer  to,  549. 

d.  against  sheriff  for  insufficient,  558. 
of  execution,  d.  for  wrongful,  565. 

d.  for  injunction  against,  685?. 

d.  on  sheriff's  bond  for  neglect,  692t. 
LEWIS,  on  eminent  domain,  quoted,  1149a. 
LIABILITY,  when  stands  in  place  of  actual  d.,  236. 

in  case  of  loss  by  collision  of  third  parties,  588. 
limitation  of,  in  admiralty,  590. 
of  endorser,  measure  of,  704. 
limitation  of,  on  policy  of  insurance,  726. 
contract  to  save  from,  788,  795. 
of  carrier  of  goods,,  limitation  of,  851. 
of  carrier  of  passengers,  nature  of,  859. 
for  loss  of  baggage,  873. 
of  telegraph  company,  nature  of,  875. 
limitation  of,  876. 
general  rule  of  pubUc,  1108. 
for  negligence,  effect  of. release  of  d.  on,  1110  n. 
of  city,  for  ultra  vires  act,  1110  n. 
of  individuals,  1120. 
for  acts  not  actionable  at  law,  1121. 
increased  to  overflow  of  water,  1164. 
of  stock  being  killed,  1165c. 
of  railroad  to  fence,  1167. 
LIBEL.   See  Defamation. 

causing  mental  anguish  to  mother,  43ff. 
recovery  for,  47. 

two  statements  of,  in  single  publication,  856. 
nominal  d.  for,  98. 
no  d.  shown,  107a,  n. 

d.  for  wrongful  placing,  upon  a  vessel,  214. 
recovery  of  litigation  expenses  in,  234. 
no  interest  in  action  for,  316. 

exemplary  d.  for  reckless  pubhcation  of,  351,  352,  368,  377. 
good  faith  may  mitigate  exemplary  d.  in  action  for,  383a. 
d.  for  aggravation  by  maUce  or  wantonness,  384a. 
for  mental  Buffering  by,  443. 
verdict  for,  set  aside  as  excessive,  1328  n. 
LIBEL  AND  SLANDER,  right  of  action  for,  443. 
special  d.  for,  443. 
general  rule,  443. 
consequential  d.,  444. 
repetition  by  a  third  person,  444o. 
aggravation,  52,  445. 

social  and  pecuniary  position  of  the  parties,  445. 

by  character  and  standing  of  newspaper,  445. 

not  by  wealth  of  proprietor  of  newspaper,  445. 

by  social  position  of  plaintiff,  445. 

not  by  poverty  of  plaintiff,  445. 
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LIBEL  AND  SLAi^STfER— Continued. 

by  repetition  by  defendant,  446. 
other  charges  by  the  defendant  than  that  alleged,  446. 
plea  of  justification,  447. 
mitigation,  52,  448. 

insanity  of  defendant,  448. 
drunkenness  of  defendant,  448. 
heat  of  political  campaign,  448. 
disproof  of  actual  malice,  448o. 
imperfect  privilege,  448&. 
belief  in  truth  of  charge,  448c. 
repetition  of  earlier  charge  made  by  another,  448<i. 
provocation,  449. 
disproof  of  d.,  450. 
disbelief  in  truth  of  the  words,  450. 
rumor  of  truth,  451. 

bad  character  and  reputation  of  plaintiff,  451. 
truth,  452. 
retraction,  453. 
rule  in  Louisiana,  454. 
LIBELLOUS  PORTRAIT,  value  of,  265. 
LIBERTY,  compensation  for  injury  to,  39,  49,  458 
personal,  49. 

exemplary  d.  for  injury  to,  51. 
loss  of,  by  malicious  prosecution,  458. 
recovery  for  loss  of,  in  action  for  false  imprisonment,  462, 
LICENSE,  not  obtained  by  defendant  who  did  the  work,  148, 
expiration  of,  during  replevin  proceedings,  691. 
liability  of  judge  for  refusal  to  issue,  692^^. 

to  sell  real  estate,  bond  given  by  administrator  on  obtaining,  692y, 
power  to  grant,  1080. 
LICENSE  TO  USE  PATENT,  liquidated  d.  for  breach  of  term  of,  416, 
LICENSE  FEE  under  patent,  1216. 
apportionment  of,  1221. 
a  species  of  market  price,  1222. 
where  different  rights  are  involved,  1224. 
in  equity,  1225. 

where  none  is  established,  1226. 
LICENSEE  of  land  without  title  cannot  recover  in  eminent  domain  proceedings, 

1154a. 
LIEN,  recovery  on  indemnity  bond  against,  238. 
interest  on  money  paid  to  satisfy,  304. 
d.  for  breach  of  warranty  of  freedom  from,  774, 
freight  constitutes,  844. 
d.  for  destruction  of,  by  misdelivery,  853. 
recoupment  in  action  to  enforce  mechanic's,  1044. 
recoupment  in  action  to  enforce  vendor's,  1052. 
LIENHOLDER,  recovery  by,  55a. 
LIENOR,  d.  recoverable  by,  76. 

d.  against  owner  recoverable  by,  78. 
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JjIENOR— Continued. 

d.  recoverable  by  owner  agajnst,  80. 
LIFE,  inabiUty  to  enjoy,  basis  of  recovery,  4fio. 

value  of,  263,  572. 

not  calculable  in  money,  729. 

exemplary  d.  for  gross  negligence  endangering,  368. 

plaintiff's  expectation  of,  considered  in  actions  for  dsatfa,  574o. 

evidence  of  probable  duration  of,  581. 

breach  of  contract  to  employ  for,  666. 

evidence  of  duration  of,  1306. 

excessive  d.  for  shortening,  1362. 
LIFE  ESTATE,  d.  for  incumbrance  by  outstanding,  976. 
LIFE  INSURANCE.    See  Instjbance. 

value  of  poUcy  of,  259. 
LIFE  INTEREST,  m  mineral  land,  taking  of,  1105. 
LIFE  TABLES  used  to  estimate  d.  for  permanent  disability,  484. 

admissible  in  evidence,  485,  561,  1306. 

not  conclusive,  485,  1306. 
LIFE  TENANT  of  chattels,  d.  recoverable  by,  83. 

of  land,  d.  recoverable  by,  72. 

recovery  by,  on  poUcy  of  insurance,  725. 

liable  for  waste  in  Nbw  York,  950. 

may  recover  compensation  in  eminent  domain  proceedings,  1154a. 

compensation  recoverable  by,  for  taking  by  eminent  domain,  1156. 
LIGHT,  d.  for  intorrupting  easement  of,  944. 

of  warehouse,  affecting,  1104. 

and  air,  destruction  of  easements  of,  1115. 

invasion  of  easement  of,  1116. 

obstruction  of,  1121. 

e^em^ts  of,  1165a. 

and  air,  obstruction  of  access,  1092. 
LIGHTS,  must  be  ancient,  32  n. 

obstruction  of,  93,  1096. 
by  wall,  74. 
LIGHTSHIP,  value  of,  2436. 
LILIES,  value  of,  496. 

LIMITATION  of  amount  of  recovery  for  death,  571a. 
LIMITATION  OF  LIABILITY,  in  admiralty,  500. 

on  policy  of  insurance,  726. 

of  carrier,  851. 

of  telegraph  company,  876. 
LIMITATIONS,  statute  of,  86b. 

runs  from  breach,  84. 

recovery  of  mesne  profits  how  affected  by,  914. 
LIMIT  OF  TIME  for  claiming  d.,  ynder  statute,  1151  ». 
LIMITED  OWNERSHIP,  d.  as  affected  by,  68. 

d.  recoverable  by  owner  of  limited  interest  in  land,  69. 
by  an  occupant  of  land,  70. 
by  a  lessee  of  land,  71. 
by  a  life-tenant  of  land,  72. 
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LIMITED  OWNERSHIP— Cowttnued. 

by  a  mortgagee  or  mortgagor  of  land,  73. 

by  a  reversioner,  74. 

by  a  tenant  in  common  of  land,  75. 

by  a  possessor  of  chattels  against  a  stranger,  76. 

in  replevin  by  one  who  counts  on  possession  merely,  77. 

by  the  possessor  of  chattels  in  an  action  against  tlje  owner,  78. 

by  a  possessor  of  chattels  where  the  owner  cannot  recover  the  fuU 
value,  79. 

by  an  owner  of  chattels  out  of  possession,  80. 

by  a  party  to  a  conditional  sale,  80a. 

by  the  mortgagor  or  mortgagee  of  chattels,  81. 

between  the  parties  to  a  mortgage  of  chattels,  82. 

by  the  part  owner  of  chattels,  83. 
interest  of  creditor  in  property  fraudulently  transferred,  83o. 
recovery  by  owner  of,  for  conversion,  4976. 
recovery  in  replevin  by  owner  of,  531a. 
in  property  replevied,  691a. 

in  property  affecting  recovery  on  replevin  bond,  6915. 
recovery  on  marine  policy  by  owner  of;  712a. 
recovery  on  policy  against  fire  by  owner  of,  725. 
recovery  by  owner  of,  for  trespass  on  real  estate,  926. 
See  Owner,  Special. 
LIMITING  CAPACITY  of  business,  1152a. 
LINE,  other  than  stipulated,  construction  on,  1152  n. 

depth  of,  1166c. 
LIQUIDATED  DAMAGES,  connection  of,  with  alternative  contracts,  281,  421- 
424a. 
interest  on,  301,  333. 

interest  at  stipulated  rate  after  maturity  amounts  to,  331. 
amount  of  d.  stipulated  by  the  parties,  389. 
refusal  of  courts  to  enforce  a  penalty,  390. 
liquidated  d.  ^n4  penalty,  391. 
classification  of  the  subject,  392. 
general  observations,  393. 
recovery  beyond  penalty,  393  n. 
early  English  cases,  394. 
decisions  in  the  Court  of  Chancery,  395. 
Lowe  V.  Peers,  396. 
Fletcher  v.  Dyche,  397. 
leading  cases,  Astley  v.  Weldon,  398. 
Kemble  v.  Farren,  399. 
early  New  York  cases,  400. 
Dakin  v.  Williams,  401. 
Tayloe  v.  Sandiford,  402. 
Streeper  v.  Williams,  403. 
Bagley  v.  Peddie,  404. 
on  actor's  contracts,  398,  399. 
on  exchange  or  conveyance  of  land,  400,  1020. 
on  sale  of  newspaper,  401. 
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LIQUIDATED  DAMAGES— Continued. 
for  delay  in  construction,  402. 
on  failure  to  convey  land,  403. 
on  agreement  of  apprenticeship,  404. 
general  rule,  405. 
intent  of  the  parties,  406. 

principle  of  compensation  must  be  observed  in  fixing,  406. 
the  liquidation  must  be  reasonable,  407. 
language  not  conclusive,  rule  in  case  of  doubt,  408. 
breach  of  contract  necessary,  408a. 
rules  of  interpretation,  409. 
penal  sum  coilateral  to  object  of  contract,  410. 
stipulated  sum  for  non-payment  of  smaller  sum,  411. 
not  allowed  where  d.  only  nominal,  411. 
stipulated  sum  obviously  greater  than  the  d.,  411a. 
stipulated  sum  not  proportioned  to  injury,  412. 

one  sum  stipulated  for  breach  of  contract  securing  several  things,  413. 
deposit  and  advance  payments  to  be  forfeited  on  default,  414. 
contracts  performed  in  part,  415. 
stipulated  sum  in  liquidation  of  uncertain  d.,  416. 
forfeiture  to  State  or  city  to  secure  contract  of  public  interest,  416o 
breach  of  contract  of  sale,  417. 
of  agreement  not  to  carry  on  business,  418. 
for  delay  in  completing  performance,  419. 
stipulations  to  evade  the  usury  laws,  420. 
valuation  and  pre-ascertainment,  420a. 
the  canons  of  interpretation  in  the  light  of  recent  cases,  420&. 
stipulated  d.  and  avoidable  consequences,  420c. 
alternative  contract.    Rule  of  least  beneficial  alternative,  421. 
Deverill  v.  Burnell,  422. 
ordinary  rule,  423. 

alternative  contracts  and  liquidated  d.,  424. 
general  conclusions;  the  "Abnegated  Option,"  424a. 
stipulation  of  d.  strictly  construed,  425. 
postponement  of  performance,  effect  of,  425. 
consequences  of  liquidating  d.,  426. 
binding  upon  both  parties,  426. 

specific  performance,  whether  liquidated  d.  take  away  right  to,  426. 
bail,  effect  of  liquidating  d.  on  right  to  hold  to,  426. 
statutory  regulations  of  liquidated  d.,  426a. 
civil  law,  393,  427. 
Roman  law  as  to,  392. 
under  French  Code,  427, 
under  Louisiana  Code,  427  n. 
for  breach  of  contract  of  service,  668. 
for  wrongful  discharge  of  domestic  servant,  668. 
debt  on  bond,  675a. 
d.  within  penalty,  6756. 
assignment  of  breaches,  675c. 
only  actual  loss  recoverable,  675d. 
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LIQUIDATED  DAMAGES— Coretoued. 

penal  sum  named  in  bond,  may  be,  676. 

on  note  equal  to  counsel  fees,  695c. 

deposit  at  auction,  1026. 

the  conflict  of  laws  as  to,  1381. 
LIQUIDATED  DEMANDS  and  UNLIQUIDATED  DEMANDS,  difference 
between  as  to  interest,  299. 

interest  on,  299,  300,  301. 
LIQUIDATION  of  d.  by  estoppel.   See  Estoppel. 
LIQUOR,  wrongful  sale  of,  182a,  n.,  1826. 

See  Civil  Damage  Act. 

sale  of,  remote  cause  of  d.,  36a,  n. 

value  when  forfeited  for  illegality,  265. 

contract  to  refrain  from  intoxicating,  liquidated  d.  for  breach  of,  415. 
LITIGATION,  recovery  for  loss  of  property  pending,  536a. 

d.  for  failure  to  carry  on,  607  n. 
LITIGATION,  EXPENSES  OP.    See  Expenses  oe  Litigation. 

in  action  for  malicious  prosecution,  459. 

in  action  for  false  imprisonment,  463. 

in  actions  of  replevin,  640. 

how  far  recoverable  in  admiralty,  589. 

recoverable,  on  breach  of  contract  to  arbitrate,  629. 

how  far  recoverable  on  attachment  bond,  682a. 

in  injunction  suit,  whether  recoverable,  685^.  et  seq. 

not  recoverable  where  suit  unnecessary,  704. 

recovery  of,  against  endorser,  705. 

recoverable  in  action  for  breach  of  warranty  of  goods  sold,  773. 

necessity  of  notice  of  suit,  805. 

recovery  of,  by  insurer  against  agent,  818a. 

against  vendor  not  chargeable  to  agent,  829. 

agent  entitled  to,  against  principal,  834. 

recoverable  in  action  for  mesne  profits,  920. 

recoverable  in  action  on  real  covenant,  982. 
LITIS  MSTIMATIO,  what,  23. 
LIVERY  STABLE,  recovery  of  rental  value,  171?i. 
LOAN,  fraud  in  securing,  439e. 

breach  of  contract  to  mak?,  622. 

expense  of  obtaining,  recoverable,  622. 

interest  on,  304. , 
LOAN  OF  MONEY,  interest  on,  304.  . 

agreement  to  make,  622. 
LOCAL  BENEFITS,  1128. 
LOCAL  RULES  as  to  benefits,  1131. 
LOCAL  STATUTES,  1167. 
LOCATION  on  street,  granting  of,  to  raiboad,  1108  n. 

of  side-track,  1109.- 

of  switch,  1109. 

of  round-house,  1111. 

of  sewer,  1112.  ' 

for  railroad,  taking  of,  1119  n. 
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LOCATION— Cora^mued. 

of  pest-house  near  farm,  1123. 

time  of  filing,  1151. 
LOCOMOTIVE,  breach  of  warranty  on  sale  of,  164a. 
LODE,  encroachment  on,  1123  n. 
LODGING,  d.  for  breach  of  contract  to  give,  614  n. 
LODGING  HOUSE,  loss  of  profits  by  nuisance  of,  948. 
LOG.    See  Timber. 

LOGGING  CONTRACTS,  d.  for  breach  of,  614  n. 
LOGS,  failure  by  boom  company  to  turn  out,  164. 

inability  to  haul,  164o. 

profit  which  would  have  been  made  from  sawing  of,  186. 

detention  of,  189. 

to  be  sawed  in  mill,  199. 

contract  to  haul,  208re. 

value  of,  495. 

d.  for  conversion  of,  499,  502. 

breach  of  agreement  to  advance  money  to  market,  622. 

d.  for  failure  to  supply,  742a. 

d.  against  agent  for  allowing  purchaser  to  measure,  823. 

negligence  of  agent  in  selling,  823. 
LOSS,  actual,  must  be  sustained  to  create  a  claim  for  d.,  32. 

coupled  with  legal  injury,  32. 

total,  caused  by  injury  to  property,  40. 

pecuniary,  compensated,  41. 

of  temper,  caused  by  loss  of  thing  expected,  46o. 

offer  of  reparation  which  would  prevent  further,  62. 

after  action,  84,  85. 

actual,  not  necessary  for  nominal  d.,  98. 

not  inflicted,  nominal  d.  for,  107. 

amount  of  should  be  proved,  107a. 

of  custom,  127,  948. 

of  credit,  d.  for,  remote,  127. 

of  sub-contract,  156. 

shown  with  reasonable  certainty,  170. 

of  customers,  d.  for,  171o,  n. 

of  profits  of  plaintiff's  business,  181. 

of  use  of  road  or  bridge,  187. 

unreasonable  steps  to  avoid  not  required,  219. 

of  service,  when  avoidable,  214a. 

personal  efforts  to  avoid,  226i. 

d.  for,  included  in  exemplary  d.,  359. 

necessary  for  exemplary  d.,  361. 

d.  for  total,  432a. 

for  death,  prospective  pecuniary,  574. 

of  support,  recovery  for,  by  minor,  577. 

of  society  of  husband,  no  recovery  for,  578. 

presumed  in  action  for  death,  584a. 

apportionment  of,  in  admiralty,  586. 
in  cases  of  collision,  587. 
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LOSS — Continued. 

division  of,  in  admiralty,  587,  599. 
in  case  of  personal  injury,  599. 
of  vessel,  no  recovery  for  expenses  after  total,  590. 
recovery  for  partial,  in  admiralty,  592. 
total,  594. 

actual  necessary  for  recovery  on  contract,  604. 
of  marriage,  compensation  for,  638. 
of  standing,  may  be  shown  in  action  for  breach  of  promise  of  marriage, 

6386. 
recoverable  under  penalty  of  bond,  675d. 
is  measure  of  d.,  in  action  on  bond,  676e. 
recoverable  on  statutory  bond,  680. 
not  compensated  in  action  on  attachment  bond,  682,  683. 
of  use  of  property,  by  wrongful  attachment,  682. 
of  personal  property,  recovery  for,  on  injunction  bond,  685a, 
of  rent,  recovery  for,  on  injunction  bond,  685c. 
of  labor  or  materials,  685/. 
of  use  of  mill,  d.  for,  685/. 
of  property  sold,  pending  injunction,  685^. 
of  time,  recovery  for,  on  bond  for  arrest,  686a. 
of  property  by  appeal,  recovery  for,  688a. 
of  use  of  property,  by  replevin,  689a. 
of  rent,  recovery  for,  on  sequestration  bond,  Q91d. 
total,  see  total  loss,  710. 

measure  of,  on  policy  of  insurance  against  fire,  721. 
of  property  at  time  of  fire,  whether  recoverable  on  policy,  723a. 
of  insurance,  d.  for,  727. 
of  profits  on  failure  to  deliver  goods  sold,  742. 
of  crop,  on  breach  of  warranty  of  machine,  767. 
of  seed,  768. 
indemnity  against,  793. 

of  time,  recovery  for,  on  policy  of  accident  insurance,  731. 
necessary  for  recovery  on  contract  of  indemnity,  801. 
caused  by  agent  recoverable,  813. 

of  bargain,  recoverable  against  pretended  agent,  836,  837. 
of  goods  by  carrier,  d.  for,  844  el  se^. 
through  delay  in  transportation  of  goods,  856. 
of  earning  power,  recovery  for,  by  injury  to  passenger,  860. 
of  intended  purchase,  by  failure  to  deliver  telegram,  882. 
of  intended  sale,  through  failure  to  transmit  telegram,  883. 
of  debt,  d.  against  telegraph  company  for,  887. 
by  failure  to  transmit  telegram,  must  not  be  speculative,'  888. 
of  support  of  land,  d.  for,  925. 
compensation  for,  927. 
compensation  for,  whether  remote,  927. 
of  custom  or  business  profits,  by  nuisance,  948. 
through  nuisance,  948. 
of  rent  through  nuisance,  948 
of  rent,  recovery  fof,  948. 
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LOSS— ConiiriMed. 

not  regarded  in  early  times,  951. 

through  failure  to  give  possession  of  leased  premises,  984. 

through  neglect  to  repair,  992. 

on  contract  to  convey  land,  1012. 

of  custom,  1096,  1120. 

of  trade,  1095. 

of  good  will,  1097. 

personal,  1097. 

of  use  of  river  frontage,  1101. 

of  privacy,  1101. 

from  user  of  railway,  1105. 

of  future  deposits  of  soil,  1120. 

of  rents,  1151  n.,  limd. 

of  use  of  spring,  1164. 

of  passengers,  1165o,  n. 

of  rental  value,  1165c. 

of  time  by  sickness,  1166d. 

to  business,  1169. 

of  profits,  1169. 

steps  to  reduce,  1172a. 

of  service,  excessive  d.  for,  1365. 

of  profits.   See  Profits. 

of  service.    See  Service. 

avoidance  of.    See  Avoidable  Consequences. 
LOSS,  ACTUAL,  recoverable  on  policy  of  insurance  against  fire,  720. 

on  fire  policy,  720. 

on  contract  of  indemnity,  794. 

measures  d.  on  covenant  of  indemnity,  801. 

against  agent,  813. 

for  carrier's  delay,  854. 

for  trespass  to  land,  923. 

for  breach  of  real  covenants,  953. 

for  breach  of  covenant  of  warranty,  956. 
LOSS,  PARTIAL.    See  Partial  Loss. 
•LOSS,  TOTAL.    See  Total  Loss. 
LOSS  OF  TEMPER,  not  subject  for  compensation,  42. 
LOSSES  by  fire,  indemnity  against,  1163. 
LOT,  fitness  of,  for  dock  purposes,  11716. 
LOTS  of  land,  several  used  for  one  purpose,  regarded  as  entire  tract,  1154. 

available  for  dock  purposes,  1171. 

available  for  sawmill,  1171. 

available  for  factory,  1171, 

land  valuable  for,  1171a. 

value  of,  for  market  gardening,  11716. 
LOUISIANA,  code  of,  no  recovery  of  profits,  188n. 

d.  for  defamation  in,  454. 

d.  for  libel  in,  454. 

sequestration  proceedings  in,  541. 

law  of,  as  to  breach  of  warranty  of  chattel,  762. 
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LOUISIANA— Coreimued. 

recovery  in,  for  improvements  in  action  of  ejectment,  904. 

recovery  for  mesne  profits  in,  906. 

rule  in,  for  d.  on  breach  of  warranty,  962. 

early  law  on  eminent  domain  in,  1123. 

consequential  d.  in,  1123. 

constitutional  provisions  as  to  eminent  domain,  1123. 
as  to  benefits  in,  1139. 

remission  of  excess  of  verdict  in,  1330. 
JjOUISIANA  code,  remote  consequences  in,  121. 

provisions  of,  as  to  liquidated  d.,  427. 

as  to  allowance  for  improvements,  904. 
LOWERING  of  street  grade,  by  railroad,  1112  n.,  39. 
LUCRUM  CESSANS,  636  n. 
LUMBER,  contract  to  cut  and  deliver,  1076,  n. 

inferior  quality  furnished,  164. 

failure  to  deliver,  226?^. 

recovery  for  loss  of,  on  policy  of  insurance,  722, 

d.  for  failure  to  deliver,  741. 

d.  for  failure  to  transport,  843. 

See  Timber. 

recoupment  for  failure  by  landlord  to  furnish,  1057, 
LUNCH  COUNTER,  evidence  of  profits  from,  181  n. 

MACHINE,  d.  for  defect  in,  2126. 

opportunity  to  buy  after  breach  of  contract  to  supply,  222. 

expense  of  avoiding  injury  after  failure  to  deliver,  226d, 

expense  of  attempt  to  adapt  defective,  226d. 

d.  for  defect  in,  608. 

d.  for  breach  of  contract  to  manufacture,  615  n, 
to  supply,  618  n. 

injunction  against  use  of,  685i. 

d.  for  breach  of  warranty  of,  767, 

injury  to,  during  carriage,  852. 
MACHINE  SHOP,  value  of  use  of,  999e. 

value  of  building  equipped  for,  252. 
MACHINERY,  jarring  walls  by,  whether  cause  of  action,  33. 

loss  through  deprivation  of,  when  remote,  134a. 

delay  in  delivery  of,  144,  145,  165. 

use  of,  145. 

delay  ia  transportation  of  or  loss  of,  152. 

delay  in  repair  of,  155. 

intended  for  erection  of  a  sawmill,  165. 

notice  of  use  of,  165. 

failure  to  furnish,  183,  189,  199,  742a. 

injury  to,  190. 

for  mill,  failure  to  deliver,  205  n. 

breach  of  warranty  of,  2126. 

avoidable  consequences  on  breach  of  warranty  of,  226. 

expense  of  remedying  defect  in,  2266. 
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MACHINERY— Conimwed. 

value  of,  531,  540. 

loss  on  purchase  of  stock,  not  recoverable  for  failure  to  ftlfnish  as  agreed, 
6076. 

d.  for  breach  of  contract  to  supply,  for  building,  646. 

d.  for  loss  of  use  of,  by  injunction  against  moving  house,  685c. 

recovery  for  depreciation  of,  on  injuiiction  bdild,  6853,  ft. 

d.  against  carrier  for  loss  of,  850. 

d.  for  delay  in  transportation  of,  856. 

of  tenant,  d.  to,  by  negligence  of  the  landlord  in  siUowing  water  to  drip 
on  it,  990. 
MACHINES,  for  sale  by  plaintiS,  failure  to  supply,  182  ft. 
MAGISTRATE,  d.  against,  559. 
MAIN  THOROUGHFARE,  access  to,  1095. 

MAINE,  rule  in,  for  recovery  by  infant  after  repudiation  of  contract,  663. 
for  d.  on  breach  of  warranty,  962. 

constitutional  provisions  as  to  benefits  in,  1148. 
MAINTENANCE  of  sewers,  negligent,  lllO  ft. 

of  crossing  gate  or  tower,  expense  of,  1152o. 

of  two  uses  of  property,  1152o. 
MAKER'S  INSOLVENCY  as  affecting  value  of  bill  or  note,  256. 
MAKING  compensation,  entry  without,  1151. 

turnpike  free  from  tolls,  lVI\d. 
MALA  FIDE  POSSESSOR  in  Louisiana,  904. 
MALEVOLENCE,  verdict  set  aside  for,  1326. 
MALFEASANCE,  of  judge,  in  ministerial  duty,  liability  for,  692ff. 
MALICE,  exemplary  d.  because  of,  364. 

want  of,  mitigates  exemplary  d.,  383. 

mitigates  d.  for  Ubel  and  slander,  448. 

disproof  of,  as  affecting  d.  for  defamation,  448a. 

aggravates  d.  for  assault  and  battery,  489o. 

may  be  shown  in  action  for  injury  to  land,  929. 

evidence  of,  1305. 

verdict  set  aside  for,  1326. 
MALICIOUS  ARREST,  exemplary  d.  for,  388. 
MALICIOUS  ATTACHMENT,  d.  for,  467. 

excessive  d.  in  actions  for,  1343. 
MALICIOUS  PROSECUTION,  causing  illness  of  wife,  43ff. 

d.  for  mental  suffering  from,  43i. 

wounded  pride  compensated  in  action  for,  47. 

recovery  for  loss  of  society  in  action  of,  48. 

expense  of  defending  suit,  241,  459. 

exemplary  d.  in  action  for,  352,  372. 

d.  for,  456-460. 

elements  of  injury  by,  456. 
imprisonment,  457. 
physical  injury,  457. 
injury  to  reputation,  458. 
deprivation  of  liberty,  458. 
mental  suffering,  458. 
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MALICIOUS  PROSECUTION— Cowtoued. 
injury  to  property,  459. 
loss  of  time,  459. 

mitigation  of  d.  for,  460. 

bad  character  of  pjsiintiff,  460. 
advjice  of  counsel,  460. 

special  d.  for,  must  be  alleged,  1271. 

verdict  for,  set  aside  as  excessive,  1328  n, 

excessive  d.  for,  1337. 

inadequate  d.  for,  1370. 
MALICIOUS  TORTS,  excessive  d.  in  action  for,  1343. 

d.  for,  ch.  xix. 

See  Defamation,  Libel,  Slandek,  Malicious  Phosecvtiok,  Mau- 
cioTJS  Attachment,  Seduction. 
MANAGER,  of  a  bank,  207. 

MANDAMUS,  no  recovery  of  counsel  fees  in,  235o. 
MANTELS,  d.  on  covenant  to  allow  removal  of,  998. 
MANUFACTURE,  delay  of  cotton  for,  152  n. 

notice  of  intended  use  for,  166. 

profits  of,  199. 

purchase  of  goods  for,  199. 

attempt  to,  with  inadequate  power,  2126. 

d.  for  breach  of  contract  for,  2126. 

value  of  property  in  process  of,  248,  499, 

d.  for  breach  of  contract  to,  608,  617,  6Z3d. 

breach  of  contract  not  to,  632. 

recovery  of  cost  of,  for  non-deUveiy  of  goods  sold,  734, 

d.  for  failure  to  supply  materials  for,  742a. 

whether  contract  tax  for,  is  regarded  as  for  sale  or  for  woik  £|nd  labor, 
752. 

warranty  of  material  for,  766. 
MANUFACTURER,  failure  to  deliver  to,  157. 

d.  for  interruption  of  business  of,  177. 

failure  of,  to  furnish  according  to  contract,  190. 
MANUFACTURING  PURPOSES,  failure  to  supply  machinery  for,  153. 

destroying  usefulness  for,  11656. 

impairing  usefulness  for,  11656. 
MARE,  injury  to,  by  trespass  on  land,  435. 
MARGIN,  contract  for  carrying  stocks  on,  228d. 

sale  of  stock  on,  510,  513,  521. 

purchase  of  stock  on,  828. 
MARINE  INSURANCE.    See  Insurance,  Marine. 
MARINE  TORT.    See  Collision;  Admiralty. 
MARKET,  d.  for  persuasion  not  to  sell  in,  100. 

failure  to  furnish  goods  not  procurable  in,  163. 

loss  of  favorable,  164. 

sale  of  goods  not  procurable  in,  226g'. 

value  at  nearest,  246,  434. 

contract  to  hold  for  a  rise  in,  524. 

d-  for  breach  of  contract,  how  affected  by  fluctuations  in,  636e. 

205 
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MARKET— Cmtinued. 

probable  future  course  of,  636m. 

rule  of  replacement  in,  734,  735. 

nearest  to.  be  taken,  739. 

price  obtained  in,  as  evidence  of  value,  852. 

d.  for  loss  of,  by  delay  in  transporting  goods,  854,  855. 

increased  facility  for  getting  to,  is  general  benefit,  1129. 
MARKET  PRICE  often  includes  profits,  198. 

increase  in,  1162. 
MARKET  QUOTATIONS  as  evidence  of  value,  1299. 
MARKET  VALUE,  244. 

as  best  evidence  of  value,  243. 

cannot  be  ascertained  on  conjecture,  244. 

requires  investigation  of  condition  of  market,  244. 

definition  of,  245. 

how  determined,  245. 

how  affected  by  speculative  operations,  249. 

of  vessel,  depressed  through  temporary  causes,  712. 

not  always  actual  value,  recoverable  on  insurance  policy,  722. 

of  goods  sold,  when  to  be  assessed,  737. 
to  be  taken  at  place  of  delivery,  738. 

of  land,  1081. 

depreciation  in,  1121,  1164. 

difference  in,  1149,  1163. 

of  farm  land,  1163. 

of  wild  land,  1163. 

enhancement  of,  1171. 

rule  of,  1171c. 

of  franchises,  1171(2. 

of  stock,  1171d. 

without  improvement,  1171e. 

land  without,  1171e. 

what  is,  1171e. 

how  to  be  proved,  1171e. 

in  condemnation  proceedings,  rule  of,  may  fail  altogether,  1173. 

implies  non-compulsory  sales,  1179. 

license  fee  a  species  of,  1222. 

evidence  of,  1297. 

See  Value. 
MARLBRIDGE,  statute  of,  nominal  d.  in  action  under,  100. 
MARRIAGE,  breach  of  promise  of,  30  n. 
d.  for  mental  suffering,  45. 

compensation  for  loss  of  advantages  of,  50,  638. 

compensation  for  loss  of  opportunity  of,  172. 

exemplary  d.  for  breach  of  promise  of,  370. 

promise  of,  as  aggravation  of  d.  for  seduction,  475. 

offer  of,  as  mitigation  of  d.  for  seduction,  476. 

compensation  for  loss  of,  637,  638. 

d.  for  breach  of  promise  of  marriage,  641. 

action  for  breach  of  promise  of,  resembles  action  for  tort,  637. 
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MARRIAGE — Continued. 

loss  of  opportunity  for,  may  be  shown  in  action  for  breach  of  promise  of 
marriage,  638c. 

verdict  for  breach  of  promise  of,  may  be  set  aside  as  excessive,  1328. 

excessive  d.  for  breach  of  promise  of,  1339. 

breach  of  promise  of.    See  Breach  op  Phomise  op  Mabriage. 
MARRIED  WOMAN,  see  wife,  226/. 

d.  recovery  by,  for  personal  injury,  486. 

may  recover  compensation  for  land  belonging  to  her  taken  in  eminent 
domain,  1154a. 
MARRIED  WOMEN'S  PROPERTY  ACT,  effect  of,  on  recovery  for  personal 

mjury,  486,  486a. 
MARRY,  bond  not  to,  396. 

liquidated  d.  for  breach  of  contract  to,  415. 
MARSH,  draining  or  flooding  is  special  benefit,  1130. 
MARYLAND,  "taking"  in,  1116  n. 

constitutional  provisions  as  to  benefits  in,  1148. 
MASSACHUSETTS,  rule  in,  for  allowance  of  interest,  321. 

no  exemplary  d.  in,  358. 

rule  of  d.  for  escape,  554. 

decisions  in,  on  unconscionable  contracts,  606c. 

doctrine  of,  as  to  amount  of  recovery  on  note,  695. 

recovery  of  higher  intermediate  value  of  goods  sold,  746. 

rule  in,  for  d.  on  breach  of  warranty,  962. 

rule  in,  for  d.  for  failure  to  take  title  to  land,  1023. 

statutes  on  eminent  domain  in,  1119. 

constitutional  provisions  as  to  benefits  in,  1139a,  1146. 
MASTER,  action  against  for  wrongful  discharge  of  servant.    See  Service. 

for  negligence  in  hiring  servant,  378. 

liability  of,  in  exemplary  d.  for  act  of  servant,  378. 

remedy  of,  for  improper  service,  674. 

interest  on  report  of,  335. 
MATE,  wrongful  discharge  of,  207. 
MATERIALS,  notice  of  special  use  for,  166. 

contract  to  furnish,  156. 

left  on  hand,  duty  to  use,  213. 

d.  for  injury  to,  by  injunction,  f&5d. 

d.  for  loss  of,  by  injunction,  685/. 

for  building,  breach  of  contract  to  supply,  646a. 

for  building  or  manufacturing,  d.  iat  failure  to  supply,  742o, 

in  buildings,  evidence  of,  1168  n. 

for  construction  of  canal,  taking  of,  1107. 
MATERIALS  FOR  MANUFACTURE,  consequential  d.  for  failure  to  deliver, 
742a. 

for  delay  in  transportation  of,  152. 

for  breach  of  warranty  of,  766. 
MATERIALMAN,  recovery  on  bond  for  benefit  of,  6796. 
MATURE  CROP,  value  of,  191. 
MATURITY  of  commercial  paper,  interest  after,  325  et  seq. 

interest  from  date  of  non-payment  at,  as  liquidated  d.,  411. 
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MATURITY— Continued. 

rate  of,  325-331. 

expressed  intention  governs  as  to,  330. 

on  demand  note,  330. 

higher  rate  after  maturity,  331. 

of  coupon  bond,  interest  after,  346. 

excessive  interest  after,  whether  usurious,  420  n. 
MAXIMS,  Causa  proxima  non  remota  spedatur,  114. 

de  minimis  non  curat  hx,  32,  103. 

qui  facit  per  oMum,  facit  per  se,  810. 

respondeat  superior,  810. 

utri  jus  ibi  remedium,  97. 
MAYHEM,  power  of  court  as  to  d.  for,  19,  349. 
MAYOR,  recovery  by,  for  services  as  attraney,  &lSe. 

recovery  on  bond  of,  693. 
MEADOW,  overflowed  by  water,  866. 

expense  of  reseeding  after  fire,  226d. 

d.  for  destruction  of  turf  in,  937a. 
MEANING  of  "property"  in  New  Hampshire,  1117. 

of  "damaged"  in  Illinois,  1121. 

of  recoupment,  1035,  1038,,  1039. 

of  "taken,"  1115. 

of  "or  damaged"  in  South  Dakota,  1123. 
MEANS,  to  avoid  consequences  must  be  reasonable,  226m. 
MEASURE  OF  DAMAGES.   See  Damages. 

a  question  of  law,  606. 

where  lands  are  taken,  1080. 

elements  entering  into,  1163. 

prospective,  1149a. 

in  eminent  domain,  1149. 
MEASURE  OF  VALUE.    See  Value,  2416. 
MEAT,  spoiled  for  lack  of  ice,  164. 

liquidated  d.  for  breach  of  contract  to  buy,  416. 
MECHANIC'S  LIEN,  recoupment  in  action  to  enforce,  1044. 
MEDICAL  AID,  for  personal  injury,  to  be  employed,  214o. 

for  personal  injury,  only  required  when  reasonable,  219. 

procured  for  personal  injury,  2216. 

expense  of,  whether  recoverable  by  wife,  226/. 

gratuitous,  226/,  n. 

future,  226/. 

no  recovery  for,  if  another  has  paid  or  is  respoi^sible  for  it,  226/. 
MEDICAL  ATTENDANCE,  failure  to  furnish,  45. 

expense  of,  226/. 

recovery  by  minor  for  expense  of,  4866. 
MEDICAL  EXPENSES,  recovery  for,  171. 

nominal  d.  for,  171a. 

recoverable,  226/. 

recovery  for,  in  action  for  personal  injury,  481,  482. 

value  of,  must  be  shown,  483. 

must  be  reasonable,  2261,  483. 
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MEDICAL  EXPENSES— Continued. 

recoverable  though  paid  by  another  or  yet  unpaid,  483. 
by  married  woman,  486. 
by  minor,  4866. 

of  wife's  illness,  recoverable  by  husband,  486a. 

of  child,  recovery  for  loss  of,  486c. 

in  action  for  injury  to  child,  486c. 

for  death,  573. 

on  breach  of  warranty,  769,  772. 

recovery  for  loss  of,  by  injury  to  passenger,  860. 

of  illness  caused  by  nuisance,  948. 
MEDICINE,  consequences  of  delay  in  delivering,  856  n.,  856a. 

recoveiy  by  passenger  in  sleeping  car  for  loss  of,  873o. 
MEDIUM  OF  PAYMENT.    See  Payment,  Medium  op. 

primitive  substitutes  for  money,  266. 

medium  in  which  a  payment  may  be  made,  267. 

adoption  of  a  new  standard  of  value,  268. 

adoption  of  a  new  legal  tender,  double  standaidj  269. 

contract  payable  in  gold,  270. 

form  of  judgment  on  a  contract  payable  in  gold,  271. 

actions  of  tort  for  the  loss  of  gold,  272. 

contract  payable  in  foreign  currency,  273. 
in  currency  of  that  country,  274. 

exchange,  275. 

contract  payable  in  bills,  notes,  stock,  and  other  securities,  276. 

rule  varied  by  principle  of  estoppel,  277. 

confederate  States  money,  278. 

commodities  as  a  medium  of  payment,  279. 

no  distinction  on  principle  between  a  commodity  and  any  other  medium 
of  payment,  279a. 

contracts  regarded  simply  as  agreements  for  the  sale  or  delivery  of  spe- 
cific articles,  2796. 

option  to  discharge  indebtedness  in  commodities  at  a  rate  or  price  fixed, 
279c. 

where  no  rate  is  fixed,  280. 

alternative  contracts;  liquidated  d.;  rule  of  least  beneficial  altemative, 
281. 

the  conflict  of  laws  as  to,  1382. 
MEMBERS  of  family  being  hurt,  danger  of,  1164. 

MENTAL  ANGUISH,  caused  by  possibility  of  extraneous  inconvenience  of 
family,  4Sg. 

caused  by  use  of  narcotics,  226J,  n. 

recovery  for,  against  officer,  564. 

for  delay  in  transportation  of  corpse,  856(1. 
MENTAL  CAPACITY,  compensation  for  loss  of,  47. 
MENTAL  INJURIES,  compensation  for,  39. 
MENTAL  POWER,  excessive  d.  for  loss  of,  1361. 
MENTAL  SUFFERING. 
I. — General  Principles 

d.  for,  43.  ', 
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MENTAL  SUFFERING— Conimsied. 

not  of  itself  a  cause  of  action,  43. 
ambiguity  of  term,  4Sa. 
recovery  for,  without  physical  impact,  436. 
consequent  upon  independent  actionable  wrong,  43i. 
alone,  not  usually  cause  of  action,  43/. 
sympathetic,  no  recovery  for,  43g. 
for  intentional  wrong,  43j. 
what  persons  can  feel,  43k. 
in  addition  to  physical  suffering,  44. 
when  remote,  44. 

compensation  for,  how  estimated,  46. 

difficulty  of  estimating  compensation  in  money  no  objection  to  allow- 
ance of  d.  for,  46. 
d.  for,  and  exemplary  d.,  356. 
d.  for  not  the  same  as  exemplary  d.,  356,  357. 
no  recovery  for  imaginary  or  sentimental,  484. 
by  married  woman,  486. 
by  minor,  486b. 

notice  of  probability  of,  iii  telegram,  894c. 
child  may  feel,  894d. 
d.  for  prolongation  of,  894td. 
evidence  of,  1307. 
excessive  d.  for,  1353. 
II.— Kinds  or  Mental  Suppbrinq  Compensated 
what  may  be  compensated,  47,  894d. 
accompanying  physical  pain,  47. 
anxiety  and  distress,  47.  < 

blow  to  affections,  47. 
fright,  47,  484. 
humiliation,  47. 
indignity,  47. 

loss"  of  peace  of  mind  and  happiness,  47. 
mental  pain,  47. 
mortification,  47. 
risk  of  injury,  866. 
sense  of  insult,  47. 
shame,  47. 
III. — In  What  Actions  Recovery  Mat  Be  Had 
for  assault,  43. 

for  false  imprisonment,  43,  462,  465. 
for  injury  to  property,  44a,  436. 
for  breach  of  contract,  45. 

of  obUgation  of  telegraph  company,  45a,  894  et  seq. 

of  promise  of  marriage,  45,  637. 
for  delaying  funeral,  168. 
for  slander  or  hbel,  443,  444. 
for  malicious  prosecution,  458. 
for  malicious  attachment,  467. 
for  seduction,  471,  473,  477. 
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MENTAL  SUFFERING— ConiinwecZ. 

for  alienation  of  affection,  4805. 

for  personal  injury,  481,  484. 

for  breach  of  promise  of  marriage,  638&. 

on  bond  for  arrest,  686a,  n. 

against  carrier  of  passengers,  860. 

for  injury  to  passenger,  860. 

for  failure  to  carry  passenger  to  destination,  864. 

not  for  failure  to  carry  passenger,  862. 
for  injury  topassenger  in  sleeping  car,  873a. 
for  eviction  from  leased  premises,  988a. 
under  Civil  Damage  Act,  1256. 

not  compensated  under  statutes  giving  action  for  death,  573. 
MERCANTILE  SECURITIES.   See  Notes;  Bills  and  Notes. 
interest  on,  in  England,  287. 
d.  against  agents  to  collect,  813,  819,  820. 
MERCHANDISE,  d.  for  breach  of  warranty  of,  771. 
whether  baggage,  873  «. 

rule  for  non-delivery  of,  not  different  from  that  for  stock,  747,  748. 
MESNE  PROCESS,  escape  from  arrest  on,  554a. 
MESNE  PROFITS,  interest  on,  307,  -919.- 

recovery  of,  on  injunction  bond,  685a. 
-       whether  recoverable  in  action  for  ejectment,  901. 

nominal  d.  in  ejectment  suit  no  bar  to  action  for,  902. 

action  for,  905  et  aeq. 

claim  for,  distinct  from  d.,  905. 

must  be  supported  by  averment,  905. 

belong  to  mortgagor,  906. 

against  two  defendants,  906. 

recoverable  by  tenant  against  co-tenant,  906,  913. 

Roman,  French,  and  Scotch  law  as  to,  906. 

jury  not  governed  by  rent  in  estimating)  907. 

annual  value  of  land  usually  measures,  907,  908. 

bankruptcy  no  bar  to  action  for,  907. 

inadequate  price  paid  by  plaintiff  does  not  reduce,  908. 

actual  income  does  not  measure,  908. 

of  a  ferry,  908,  909. 

of  a  mill-site,  908. 

net,  not  gross  value  measures,  909. 

value  of  use  of  improvements  not  recoverable,  909. 

deduction  from,  for  taxes,  rent,  and  expenses,  909,  918. 

waste  or  injury  to  freehold  recoverable  in  action  for,  910. 

must  be  specially  alleged,  910. 
for  what  period  recoverable,  911. 

not  prior  to  defendant's  entry,  911. 

by  one  tenant  in  common,  911.. 

not  before  plaintiff's  title  accrued,  912. 

by  mortgagee,  912. 

by  heir  or  devisee,  912. 

to  date  of  verdict,  913. 
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MESNE  PROFITS— Continued. 
by  executor,  913. 

statute  of  limitations  applied  to,  914. 

allowance  for  improvements  in,  915.    See  Imfrovementb. 

on  rents,  919. 

on  repairs,  919. 

costs  of  ejectment  suit  recoverable  in  action  for,  920. 
but  usually  not  cqunsel  fees,  920. 

offset  against  interest,  981. 

allowed  during  period  of  delay  in  maikihg  conveyance,  1(K21«. 
MESSAGE,  language  of,  giving  an  mdication  of  meaning,  154. 

may  in  itself  convey  notice  of  necessary  facts,  169. 

sent  in  connection  with  business  transaction,  169. 

failure  to  transmit,  170  re. 

duty  to  replace  after  disooveiy  of  noii-ddiviwy  of,  W^. 

repetition  (rf  telegraphic,  876. 

commercial,  d.  for  default  in  transmittwg,  882  et  veq. 

consequences  of  failing  to  transmit  conimeFeial,  891. 

value  of,  892. 

recovray  of  price  of,  893. 
MESSENGER,  ^od  telegraph  compani^,  153ffl. 
MESSENGER  BUSINESS,  183. 

MESSENGER  SERVKJE,  lesponsibiliQr  of  tekgrajA  company  operating,  8736. 
MEXICO,  d.  un^er  the  law  of,  28a. 
MICHIGAN,  doctrine  of  jexemplary  d.  in,  358. 

law  of,  as  to  higher  intermediate  value,  518. 
MIDWIFE,  injury  to,  180. 
MILK,  sale  of,  for  resale,  lj64a. 

d.  for  decreased  supply  iSf,  by  reason  of  injunction,  685/. 

d.  for  breach  of  warranty  <rf,  765,  766  n. 
MILK  ROUTE,  recoupment  in  action  for  price  of,  1040. 
MILL,  stoppage  of,  134a,  157, 1«S,  166. 

loss  of  use  of,  152. 

delay  of  machinery  for,  153  n. 

d.  for  failure  to  bifid,  186. 

on  plaintiff's  land,  186. 

diversion  of  water  fnnn,  189. 

d.  for  interference  witii,  189,  190. 

failure  to  deliver  machinery  for,  190,  205n. 

breach  of  contract  to  supply,  620  h. 

d.  for  loss  of  use  of,  by  injuncfio^  '^^. 

d.  for  Averting  water  from,  926,  949. 
MILL-DAM,  d.  for  injury  to,  189. 

destruction  of,  189. 

d.  for  not  repairing,  202. 

covenant  by  landlord  to  repkir,  209. 

d.  from  erection  of,  ll'Sl  n. 
MILLINER,  evidence  of  profits  by,  ISlre. 
MILL  RACE,  d.  for  obstruction  of,  214. 
MILL-SITE,  mesne  profits  of,  908. 
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MILL-SITE— Continued. 

value  of  use  of,  908. 

value  of,  1018. 
MILL-STREAM,  d.  for  injury  to,  940. 
MINE,  flooding  of,  33,  92,  184. 

whether  a  cause  of  action,  33. 

prospective  d.  for,  92. 

waste  from,  93. 

value  of  use  of,  189  n. 

ore  from,  193. 

value  of  land  for,  252  n. 

d.  for  breach  of  contract  to,  607  n. 

recovery  of  d:,  for  injunction  against  working,  685e. 

recovery  for  keeping  clear  of  water  pending  injunction,  685e. 

d.  for  maliciously  ousting  from  possession  of,  944. 

opening,  is  special  benefit,  1130. 
MINERAL  LAND,  taking  of  hfe  interest  in,  1105. 
MINERALS,  d.  for  failure  to  pay  for,  752a. 

d.  for  removal  of,  935. 

contract  right  to  sink  shafts  in,  land  for,  1097. 
MINNESOTA,  statute  on  appraisal  of  lands,  1112a,  n. 

constitutional  provisions  for  allowance  to  benefits  in,  1145. 

constitutional  provisions  as  to  benefits  in,  1148. 

conversion  of  action  of  trespass  into  condemnation  proceeding  in,  1151. 
MINIMUM,  of  loss,  171a,  n. 

amount  of  d.  given  without  proof,  171. 
MINIMUM  RENT,  agreement  upon  amount  of,  999a. 
MINING,  profits  of,  182a,  n. 

d.  for  breach  of  contract  for,  614  n. 

d.  on  injunction  bond  for  preventing,  6856. 

land  used  for  placer,  1171a. 

See  Orb. 
MINING  LEASE,  breach  of  covenant  in,  999fc. 
MINISTERIAL  DUTY,  liabihty  of  judge  for  malfeasance,  692^. 
MINISTERIAL  OFFICER,  liabihty  of,  m  exemplary  d.,  381,  383. 
MINOR  son,  accident  to,  4Sg,  n. 

recovery  of  medical  expenses  by,  226/. 

recovery  by,  for  personal  injury,  486b. 

recovery  for  loss  of  advice  of,  in  action  for  death,  575. 

recovery  by  father  in  action  for  death  of,  based  on  continuance  of  life 
beyond  minority,  575. 

recovery  by  father  of  services  of)  575. 

value  of  services  during  minority,  in  action  for  death,  575. 

recovery  by,  for  loss  of  support,  on  death  of  parent,  577. 

recovery  by,  upon  leaving  service  before  completion  of  contract,  663. 

recovery  for  services  of,  673a. 

recoupment  against,  1041. 

See  Infant. 
MINORITY,  recovery  by  parent  for  loss  of  services  after,  575. 
MISBEHAVIOR  of  servant,  recoupment  for,  1039,  1066. 
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MISCARRIAGE,  recovery  for  loss  caused  by,  43h. 

compensation  for,  attended  by  physical  or  mental  suffering,  44. 
possibility  of,  170  n. 
IVIISDELIVERY  of  goods,  d.  for,  853. 
MISSISSIPPI,  law  of,  as  to  higher  intermediate  value,  516. 
''consequential  damages"  in,  1123. 
constitution  of,  on  eminent  domain,  1123. 
MISSOURI,  constitution  of,  referred  to,  1122. 

constitution  of,  on  eminent  domain,  1123. 
constitutional  provisions  as  to  benefits  in,  1139a. 
MISREPRESENTATION  in  sale  of  goods,  consequences  of,  780. 
in  inducing  lease,  990c. 
rule  of  d.  in  case  of  breach  of  contract  to  convey  land,  whether  changed 

because  of,  1010. 
in  sale  of  land,  d.  for,  1027,  1028. 
MISTAKE,  of  counsel,  84. 

interest  on  money  received  or  retained  by,  306. 
no  exemplary  d.  for  tort  resulting  from,  363,  383. 
mitigates  exemplary  d.,  383c. 
effect  of,  on  amount  of  recovery,  6066. 
rescission  of  contract  for,  655e. 
d.  for  cutting  trees  by,  934. 
verdict  set  aside  for,  1326. 
MISUSE  of  term  "consequential  damages,"  1113. 
MITIGATION  OF  DAMAGES,  what  is,  51,  203. 
of  non-pecuniary  d.,  51. 
circumstances  shown  in,  48. 
a  matter  of  evidence,  52. 
by  bad  character  of  plaintiff,  52,  451. 
in  actions  for  defamation,  377. 
of  exemplary  d.,  377,  1254. 

by  lack  of  malice,  383. 

by  proof  of  good  faith,  383a. 

by  advice  of  counsel,  3836. 

by  belief  of  right,  383c. 

by  mistake,  383c. 

by  provocation,  384. 

by  payment  of  fine  in  criminal  proceeding,  386. 
for  tort,  430. 

not  allowed  where  d.  measured  by  value  of  property,  430. 
for  libel  and  slander,  448-453. 

insanity  of  defendant,  448. 

drunkenness  of  defendant,  448. 

heat  of  political  campaign,  448. 

disproof  of  actual  malice,  448o. 

reasonable  belief  of  truth,  448c. 

in  case  of  repetition,  448d. 

provocation,  449. 

disproof  of  d.,  450. 

disbelief  of  hearers  or  readers,  450. 
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MITIGATION  OF  DAMAGES— Coraimwed. 

by  rumor  of  truth,  451. 

by  actual  truth,  452. 

by  retraction,  453. 
for  malicious  prosecution,  460. 
for  false  imprisonment,  466. 
for  seduction,  476. 

by  offer  of  marriage,  476. 

by  indifference  of  plaintiff,  476. 

by  unchastity  of  daughter,  476. 

by  recovery  by  daughter,  476. 

for  criminal  conversation,  480. 

for  alienation  of  affection  of  wife,  480o. 

for  aUenation  of  affection  of  husband,  4806. 
for  personal  injury,  487-490. 

by  recent  provocation,  487o. 

by  bad  character  of  plaintiff,  488. 

by  criminal  conviction,  489. 

by  circumstances  of  the  parties,  490. 
against  a  public  officer;  548,  549,  554,  557. 

for  failure  to  arrest,  551. 

for  failure  to  levy,  549. 
against  a  receiptor,  567. 

for  death,  by  showing  contributory  negligence,  585. 
for  breach  of  promise  of  marriage,  641. 
on  attachment  bond,  683. 
on  bail  bond,  686. 
on  sheriff's  bond,  692i. 
question  for  jury,  1318. 

for  court,  1318. 
whether  matters  in,  must  be  alleged  in  answer,  1271a. 
MIXTURE  of  property,  d:  for,  505. 
MOB,  injury  by,  128,  928. 

interest  on  property  destroyed  by,  317. 
MODE  of  using  land,  peculiar,  1171. 

MONEY,  action  for,  whether  a  suit  for  specific  performance,  4. 
d.  for  wrongful  refusal  to  pay,  45. 

do  not  include  mental  suffering,  45. 
'    "difficulty  of  estimating  d.  in,  no  objection  to  recovery,  46. 
breach  of  contract  to  supply,  153. 
telegraphed  for,  154. 

stolen  by  burglar  from  warranted  safe,  164a. 
consequential  d.  for  loss  of,  168. 
notice  of  purpose  for,  168. 
d.  for  failure  to  pay,  171a. 
value  of  use  of,  how  measured,  1716. 
d.  for  loss  of  use  of,  174,  179. 
paid  for  recovery  of  property,  226c. 
value  of,  264. 
as  medium  of  payment,  266  et  seq.   See  Medium  of  Payment. 
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MONEY— Continued. 

payment  to  be  made  in,  unless  otherwise  stipulated,  266,  267. 

primitive  substitutes  for,  266. 

different  kinds  of,  269. 

legal  tender  for,  269. 

banker's  liability  for  depreciation  of,  269. 

foreign,  273,  274. 

"Confederate,"  278. 

payable  at  indefinite  time,  285. 

interest  for  failure  to  pay,  288. 

interest  in  England  for  detention  of,  290. 

vexatiously  withheld,  interest  for,  294. 

interest  for  breach  of  contract  to  pay,  301. 
from  time  fixed  for  payment,  302. 

payable  on  demand,  interest  on,  302a. 

illegally  acquired  or  used,  interest  on,  303. 

retained  after  it  should  have  been  paid,  interest  on,  303. 

paid  out  for  defendant,  interest  on,  304. 

had  and  received,  interest  on,  305. 

received  or  retained  by  mistake,  interest  on,  306. 

due  for  goods  bought,  interest  on,  308. 

due  for  work  and  labor,  interest  on,  308a. 

liquidated  d.  for  delay  in  payment  of,  411. 

stipulation  for  larger  sum  of,  on  non-payment  of  smaMer  sum,  when 
liquidated  d.,  411. 

d.  for  failure  to  supply,  607  n. 

breach  of  agreement  to  loan,  1076,  n.,  622. 
to  pay,  6226. 

paid  for  advertising  enjoined  sale,  recovery  of,  6S5h. 

injunction  against  paying,  685i. 

payment  of,  delayed  by  appeal,  688a. 

wrongly  collected  by  officer,  recovery  for  embezzlement  of,  692a. 

default   in   payment   of,  by   public   officer,   to   what  term   referred, 
692e. 

loss  of,  by  treasurer,  692/. 

liabiUty  for  embezzlement  of,  by  judge,  692^. 

recovery  on  sheriff's  bond  for  failure  to  pay  Over,  6921. 

received  on  policy  of  insurance,  692t. 

recovery  for  embezzlement  by  officer  of  corporation,  on  bond,  694. 

collection  of  not  covered  by  bond  of  some  officers,  695a. 

d.  for  delay  in  transportation  of,  854. 

d.  for  delay  in  deliveiy  of,  856a. 

whether  baggage,  873. 

liability  of  sleeping  car  company  for  loss  of,  873o. 

earning  power  of,  1171d. 

compensation  in  something  else  than,  1172. 
MONEY  BOND,  different  from  bond  with  express  covenants,  679. 
MONTANA,  constitution  on  eminent  domain,  1123. 

constitutional  provisions  as  to  benefits  in,  1145. 
MONTH'S  WARNING,  employment  on,  668. 
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MONUMENT,  profits  of  contract  to  construct,  614  n. 

d.  for  breach  of  contract  to  furnish,  618  n. 
MORAL  TRAINING,  loss  of,  by  death  of  parent,  577. 
MORTALITY  TABLES,  as  evidence  in  actions  for  death,  581. 
not  conclusive,  581. 

admissible  as  evidence  of  duration  of  life,  581. 
MORTGAGE,  payable  in  installments,  90  n. 
failure  of  title  examiner  to  find,  218. 
expense  of  securing  redemption  of,  226c,  n. 
interest  on,  in  England,  290. 
compound  interest  on,  not  allowed,  344. 
d.  for  fraudulently  dealing  with,  439d. 
fraud  in  procuring,  439d,  439j. 
fraud  in,  440. 
effect  of,  on  amount  of  recovery  on  junior  mortgage,  497/. 
breach  of  agreement  to  loan  money  to  discharge,  622. 
to  advance  money  to  take  up,  622. 
to  give,  622a. 
effect  of,  on  forthcoming  bond,  684. 
liabihty  of  clerk  of  court  for  taking  acknowledgment  of  forged,  692A. 

for  entering  forged  cancellation  of,  692^. 
effect  of  foreclosure  of,  on  notes  secured  thereby,  69So. 
d.  for  fraud  in  assignment  of,  777. 
contract  to  pay,  789,  806,  975. 
payment  by,  796,  800. 
d.  against  agent  to  invest  in,  8186,  830. 
failure  of  title  company  to  report,  831a. 
d.  against  mortgagor  for  wrongful  severance  from  realty,  936. 
expense  of  removing  re.coverable  on  covenant  against  incumbrances,  968. 
d.  for  incumbrance  consisting  of,  968. 
agreement  by  grantee  to  pay,  972. 
lack  of  title  as  defence  to  action  for  foreclosure,  973. 
d.  for  breach  of  real  covenants  by  existence  of,  974. 
d.  recoverable  for  incumbrance  by,  974. 
recoupment  in  suit  for  foreclosure  of,  1070. 
MORTGAGE  DEED,  liability  of  notary  public  for  taking  acknowledgment  of 

forged,  692?. 
MORTGAGEE,  d.  recoverable  by,  73. 
by  junior,  73. 
suit  for  conversion  of  mortgaged  property  by  junior,  81, 
d.  against  mortgagor,  82. 
agreement  by,  not  to  foreclose,  167. 
exemplary  d.  against,  for  wrongful  seizure  of  mortgaged  property, 

373a. 
recovery  by,  497c. 
in  replevin,  531a. 

for  wrongful  attachment,  565. 

for  injunction  against  enforcing  mortgage,  685c. 

on  replevin  bond,  6916,  n. 

on  policy  of  marine  insurance,  712o. 
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MORTGAGEE— CoreiiraMed. 

reduction  of  d.  against,  for  conversion,  1069. 

after  foreclosure  entitled  to  d.  in  eminent  domain  proceedings,  1154a. 
MORTGAGEE  OF  CHATTELS,  d.  recoverable  by,  81,  497/. 

against  attaching  sheriff,  82,  565. 

recovery  by  successive  mortgagees,  81. 

for  loss  of  use  of  property,  637. 
MORTGAGEE  OF  LAND,  d.  recoverable  by,  73,  927. 

whether  whole  loss  recoverable  by,  73. 

action  for  impairment  of  security,  73. 

loss  how  apportioned  between  senior  and  junior,  73. 

liquidated  d.  for  breach  of  terms  of  assignment  of,  416. 

recovery  by,  on  policy  of  insurance,  725,  726. 

entitled  to  mesne  profits,  906. 

of  mesne  profits  by,  912. 

for  injury  to  land,  926. 

against  mortgagor  for  injury  to  security,  936. 
MORTGAGEES,  protection  of,  in  elevated  railway  cases,  1207. 
MORTGAGOR,  recovery  against  mortgagee,  82. 
MORTGAGOR  OP  CHATTELS,  d.  recoverable  by,  81,  497e. 

for  wrongful  attachment,  565. 
MORTGAGOR  OF  LAND,  recovery  by,  927. 

on  policy  of  insurance,  725. 
MORTGAGOR  IN  POSSESSION,  recovery  by,  73. 

entry  under  conveyance  from,  1175. 

after  foreclosure  cannot  recover  in  eminent  domain  proceetflngs,  1154a. 

entitled  to  mesne  profits  upon  foreclosure,  906. 
MORTIFICATION,  compensation  for,  47. 

recovery  for,  by  wrongful  ejectment,  47. 
by  mutilation,  47. 
in  action  for  personal  injury,  484. 
on  breach  of  promise  of  marriage,  6386. 

recovery  by  guest  of  inn  for,  8735. 
MOTHER,  libel,  causing  mental  anguish  to,  43^. 

no  recovery  by,  for  fear  of  imperfection  of  unborn  child,  43?. 

causing  mental  suffering  by  refusal  to  carry  daughter  to,  45o,  n. 

recovery  for  wrongful  mutilation  of,  47. 
MOTION,  to  dissolve  injunction,  counsel  fees  on,  recoverable  on  bond,  685j. 
no  recovery  for  expense  of,  when  needless,  G851. 

to  set  aside  verdict,  how  made,  1329. 
MOTIVE,  as  bearing  on  the  question  of  exemplary  d.,  369. 

may  be  shown  to  affect  d.  in  tort,  429. 

considered  in  awarding  exemplary  d.,  463. 

not  considered  in  determining  d.  for  breach  of  contract,  603. 

of  defendant  in  making  contract  of  marriage,  may  be  shown  in  breach 
of  promise  of  marriage,  639a. 

verdict  set  aside  for  improper,  1326. 
MOTIVE  POWER,  1165c. 
MOVING,  a  building,  injunction  against,  685c. 

houses,  expense  of,  1151  n. 
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MOWING-MACHINE,  warranty  of ,  767. 
MULE,  wrongful  seizure  of,  191. 
MULES,  total  loss  of  cargo  of,  710. 

recovery  for  total  loss  of,  on  policy  of  insurance,  710. 
MULTIPLICITY  OF  SUITS,  prevention  of,  1031. 
MUNICIPAL  BOND,  value  of,  257. 

injunction  against  using,  685i. 
MUNICIPAL  CORPORATION,  liability  of,  to  interest,  337. 

liability  in  exemplary  d.,  379. 

alone  can  offset  benefits  in  Washington,  1143a. 

not  responsible  for  grading  street,  1182. 
MUNICIPAL  IMPROVEMENTS,  assessment  for  benefits  by,   distinct  from 

benefits  by  eminent  domain,  1126. 
MUSIC,  value  of,  251. 
MUSIC  TEACHER,  injury  to,  180. 
MUSICAL  INSTRUMENTS,  value  of,  251. 
MUTILATION,  PHYSICAL,  compensation  for  mortification  resulting  from,  47 

causing  disfigurement,  recovery  for  mental  distress,  47. 
MUTUAL  ACCOUNT,  interest  on  balance  of,  311. 

interest  on,  by  custom,  311. 
MUTUAL  COVENANTS,  636to. 
MUTUAL  INSURANCE,  730. 

NARCOTICS,  effect  of  administering  to  deaden  pain,  226^,  n. 
NARROWING  of  sidewalk,  1123  n. 

of  road,  1092. 
NATURAL  BEAUTY,  injury  to,  1123a. 
NATURAL  CONSEQUENCES,  meaning  of  the  term,  138. 

unnatural  or  unexpected  consequences  how  far  actionable,  139. 

d.  for  unexpected  consequences  of  a  legal  injury,  140. 

difference  between  tort  and  breach  of  contract,  141. 

general  conclusion  as  to  natural  consequences,  142. 

in  actions  of  tort,  143. 

the  rule  in  Hadley  v.  Baxendale,  144. 

Griflfin  v.  Colver,  145.  ' 

meaning  of  the  rule  in  Hadley  v.  Baxendale,  146. 

Cory  V.  Thames  I.  W.  &  S.  B.  Co.,  147. 

general  results  of  Hadley  v.  Baxendale,  147a. 

of  breach  of  contract,  148. 

unnatural  consequences  of  breach  of  contract,  149. 

action  against  carrier  of  passengers,  150. 

loss  caused  by  unexpected  natural  causes  supervening  on  the  defendant's 
act,  151. 

by  flood,  storm,  or  fire,  151. 

carrier's  delay  in  transportation  of,  or  loss  of  machinery  or  supplies,  152. 

breach  of  contract  to  supply  machinery  or  materials  for  trade  or  manu- 
facture, 153. 

breach  of  contract  to  supply  money,  153a. 

telegraph  and  messenger  companies,  154. 

agreement  to  repair,  155. 
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NATURAL  CONSEQUENCES— CoraiiwMed. 
loss  of  a  sub-contract,  156,  740. 
notice,  general  rule,  157. 

of  consequences  of  a  breach  of  contract,  158. 
must  form  the  basis  of  a  contract,  159. 

but  need  not  be  part  of  the  contract,  160. 
of  a  sub-contract,  161. 
of  a  contemplated  resale,  162. 
of  a  sub-contract,  but  not  of  the  price,  163. 
of  a  special  use  for  goods,  164. 
breach  of  warranty  of  fitness  for  purpose,  164o. 
notice  of  use  of  machinery,  165. 

of  a  special  use  for  material,  166. 
of  special  use  for  premises,  167. 
of  special  use  for  funds,  168. 
of  special  use  for  information,  169. 
of  special  need  for  promptness,  169a. 
loss  caused  by  failure  to  deliver  goods  sold,  742. 
by  expulsion  from  railway  car,  867-871. 
by  delay  in  deUvery  of  goods  by  carrier,  879. 
of  failure  to  transmit  telegram,  879. 
of  failure  to  convey  land,  loss  of  resale  is  not,  1022. 
of  failure  to  convey  land,  unless  notice  was  given,  1022. 
NATURAL  INCREASE  of  property,  compensation  for,  498. 
NATURAL  GAS,  d.  for  removal  from  land,  935  n. 
NATURE  of  the  mterest  taken,  1084. 

of  right  of  eminent  domain,  1107. 
NAVIGABLE  RIVERS,  access  to,  1093. 
NEAREST  MARKET.    See  Value. 

is  standard  of  value,  739. 
NEARNESS  of  pipe  line  to  underlying  coal,  1166c. 

of  poles  to  residence,  1149  re. 
NEBRASKA,  no  exemplary  d.  in,  at  common  law,  358. 
rule  in,  for  d.  on  breach  of  warranty,  962. 
constitution  of,  referred  to,  1122. 
constitution  on  eminent  domain,  1123. 
constitutional  provision  as  to  benefits  in,  1140. 
NEED  of  haste,  notice  of,  169a. 
NE  EXEAT  bond,  683  n. 

NEGATIVE  agreement,  d.  for  violation  of,  631a. 
NEGATIVES,  value  of  photographic,  250. 
NEGLECT  to  sell,  d.  against  agent  for,  824. 

to  purchase,  d.  against  agent  for,  825. 
NEGLIGENCE,  causing  bodily  mjury,  43i. 

in  constructing  public  work,  prospective  d.  for,  95. 

as  cause  of  action,  test  of  natural  consequences,  142. 

contributory,  203. 

interest  on  value  of  property  destroyed  by,  318. 

gross,  368. 

exemplary  d.  for  gross,  368. 
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NEGLIGENCE— Conimued. 

of  master  in  hiring  servant  as  a  ground  for  exemplary  d.,  378,  380. 

of  sherifi,  543  et  seq. 

of  magistrate,  559. 
I  of  county  clerk,  560. 

of  county  treasurer,  661. 

of  justice  of  the  peace,  559. 

of  notary,  559. 

contributory,  whether  a  defense  in  an  action  for  death,  685. 

in  admu-alty,  687,  599. 

in  building  cellar,  d.  for,  657. 

of  agent,  liability  of  principal  for,  810. 

liability  of  agent  to  principal  for,  810  et  seq. 

in  investigating  title,  830. 

in  making  defense,  d.  for,  831. 

in  building  stable,  d.  for,  1066. 

in  construction,  1100. 

liability  for,  effect  of  release  of  d.  on,  1110  n, 

in  planning  improvement,  1110  n. 

action  for,  1166. 
NEGLIGENT  maintenance  of  sewers,  1110  n. 

construction  of  sewers,  1110  n. 
NEGOTIABLE  PAPER.    See  Bill  of  Exchange;  Note. 
NEGOTIABLE  INSTRUMENTS,  d.  in  actions  upon,  695  et  seq.  . 

the  face  value  recoverable,  695. 

partial  payment,  695a. 

application  of  payments,  6956.  ; 

attorney's  fees,  695c. 

interest,  696. 

interest  by  the  civil  law,  697. 

interest  not  formerly  allowed,  698. 

now  universally  allowed,  699. 

foreign  bills,  cost  of  protest  and  re-exchange,  700. 

re-exchange  on  promissory  notes  and  inland  bills,  700a. 

costs  of  protest  and  re-exchange,  when  not  allowed,  701. 

accommodation  paper,  702. 

pledged  paper,  703. 

measure  of  liability  of  an  indorser,  704. 

costs  of  prior  suits,  705. 

indorser's  d.,  706. 

d.  for  failure  to  accept  or  pay,  707. 

d.  in  cases  of  fraud  and  estoppel,  708. 
NEGOTIATION  of  note,  d.  for  wrongful,  708. 

NEGRO,  evidence  that  deceased  was,  not  admitted  in  action  for  death,  580a. 
NEGROES,  injunction  against  removing,  685i. 
NEIGHBORHOOD,  railroad  in,  1162. 

NEPHEW,  d.  for  failure  to  deliver  message  announcing  sickness  or  death  of,  8946. 
NERVOUS  BREAKDOWN,  possibility  of,  170re. 
NERVOUS  PROSTRATION,  consequence  of  fright,  43o. 

recovery  for  loss  caused  by,  43h. 

206 
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NERVOUS  PROSTRATION— CoTCiinMed. 

recovery  when  result  of  actionable  wrong,  47. 

excessive  d.  for,  1360. 
NERVOUS  SHOCK,  what  constitutes,  43a. 

causing  death  or  mental  disease,  43a. 

caused  by  practical  joke,  43^. 

d.  recoverable  for,  153a. 

compensation  recoverable  by  passenger  for,  861,  866. 

caused  by  risk  of  injury,  866. 
NERVOUS  SICKNESS,  caused  by  breach  of  contract,  45a. 
NET,  destroyed  by  defendant,  200. 
NET  EARNINGS,  1171d. 

evidence  of,  1173. 
NEURASTHENIA,  excessive  d.  for,  1360. 
NEUROTIC  CONDITION,  causing  imagmative  suffering,  48n. 
NEVADA,  constitutional  provisions  as  to  benefits  in,  1148. 

doctrine  of  exemplary  d.  in,  359. 
NEW,  for  old,  one-third  in  insurance,  709,  711,  715. 
rule  of,  not  applicable  to  collisions,  592. 

business,  183. 

profits  from,  too  vmcertain,  685e. 

fencing,  1164. 
NEW  HAMPSHIRE,  doctrine  of  exemplary  d.  m,  358. 

law  of-,  as  to  higher  intermediate  value,  518. 

rule  in,  for  d.  for  failure  to  take  title  to  land,  1023. 

meaning  of  "property"  in,  1117. 

constitutional  provisions  as  to  benefits  in,  1148. 
NEW  JERSEY,  rule  of  d.  in,  for  failure  to  convey  land,  1009. 

rule  in,  for  recoupment,  1039. 

constitutional  provisions  as  to  benefits  in,  1148. 
NEW  ROAD,  opening  of,  across  ri^t  of  way,  1167. 
NEW  SEWER,  expense  in  making  connection  with,  1166a!. 
NEW  TRIAL  not  granted  to  a  plaintiff  entitled  to  nominal  d.  only,  109. 

unless  it  would  carry  costs  or  establish  title,  109. 

for  excessive  d.,  grounds  for,  when  exemplary  d.  are  allowed,  388. 
NEW  YORK,  rule  in,  for  allowance  of  intetest,  313. 

interest  on  proceedings  in  error  in,  336. 

early  cases  on  liquidated  d.  in,  400. 

rule  of,  for  d.  for  severance  from  freehold,  502. 

law  of,  as  to  higher  intermediate  value,  509Jf. 

rule  of  d.  for  escape,  554. 

d.  on  appeal  bond  in,  where  appeal  taken  from  intermediate  court,  i 

statute  giving  action  for  waste,  950. 

rule  in  fot-  d.  on  breach  of  covenant  of  warranty,  957. 

taking  land  under  constitution  of,  1113. 

assessment  of  benefits  for  opening  streets  in,  1128. 

rule  in,  for  allowance  of  benefits,  1130a. 

allowance  of  consequential  d.  for  eminent  domain  in,  1131. 

constitutional  provisions  as  to  benefits  in,  1145. 

remission  of  excess  of  verdict  in,  1330. 
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NEW  YOUK— Continued. 

rule  in,  for  interest  on  judgment,  334. 

"taking"  in,  1116. 
NEWSPAPER,  evidence  of  profit  from  special  editions  of,  181n. 

custom  of,  as  authorizing  exemplary  d.,  380o. 

liquidated  d.  on  contract  for  sale  of,  401. 

character  and  standing  of,  aggravates  d.  for  libel  published  by  it, 
445. 

wealth  of  proprietor  of,  does  not  aggravate  d.  for  libel,  445. 
NEXT  OF  KIN,  recovery  by,  in  statutory  action  for  death,  579. 

husband  is  not,  579. 
NO  LAND  TAKEN,  rules  when,  1088. 
NOISE  by  railroad,  compensation  for,  42. 

compensation  for,  42. 

increase  of,  1101. 

unusual,  on  railroad,  1110  ra. 

from  railroad  operation,  1120,  1123. 

d.  from,  1123  n. 

of  trains,  1102,  1123  n.,  1165. 
whether  new  burden,  1152a. 

d.  from,  1164,  1165. 

annoyance  by,  1164. 

injury  from,  1165.  ^ 

as  element  of  d.,  1165. 

inconvenience  from,  1165. 

d.  by,  1165a. 

made  by  elevated  railroad,  11656,  n.. 

right  to  recover  for,  1191. 
NOMINAL  DAMAGES. 
I. — General  Pbinciples 

not  prohibited  by  maxim  de  minimis  non  curat  lex,  33. 

recoverable  though  return  of  property  accepted,  55. 

for  incumbrance  removed  by  grantor,  56. 

meaning  of,  96. 

distinguished  from  substantial  d.,  96. 

not  awarded  for  slight  loss,  96. 

common  law  relieves  only  from  actual  injury,  96a. 

inferred  from  the  fact  of  wrong  done,  97. 

for  the  infringement  of  a  right,  98. 

recoverable  for  bare  infringement  of  right,  98. 

actual  d.  unnecessary  where  right  Infringed,  98. 

establish  title,  99. 

determine  important  rights,  99. 

for  possible  or  probable  injury,  100. 

allowed  even  where  trespass  benefits  plaintiff,  101. 

in  case  submitted  to  court  on  agreed  facts,  106. 

where  recovery  restricted  to,  107. 

where  no  loss  is  inflicted,  107. 

in  Scotch  law,  107  n. 

where  the  amount  of  d.  is  not  proved,  107o.  ■. 
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NOMINAL  DAMAGES— ConimMed. 

where  the  extent  of  d.  is  uncertain  in  its  nature,  1076. 

where  the  act  is  not  by  its  nature  calculated  to  cause  loss,  107c. 

where  no  loss  happened  on  the  facts  of  the  case,  Wld. 

as  affecting  costs,  108. 

do  not  generally  carry  costs,  108  n, 

error  in  disallowance  of,  109. 

court  may  amend  record  by  giving,  109. 

new.trial  not  granted  merely  to  give,  109. 

granted  when  they  carry  costs  or  establish  title,  109. 
nonsuit  not  allowed  when  plaintiff  entitled  to,  109. 
where  no  proof  of  amount  of  d.  is  offered,  171. 
right  to,  may  authorize  exemplary  d.,  361. 
no  liquidation  of  d.  allowed  for,  411.         . 
whether  recovery  of,  bars  subsequent  suit,  636^. 
in  case  of  payment  not  pleaded,  1074. 
do  not  transfer  title  in  patent  suits,  1219. 
II. — ^Against  Whom  Allowed 
agent,  812,  813,  822. 
attorney,  103. 
banker,  105. 

pubUc  officer,  103,  547,  550,  554,  562. 
receiptor,  106. 

telegraph  company,  877,  888,  889,  890,  893,  897. 
III. — In  Actions  Sounding  in  Contract 
in  general,  98,  105,  106,  608,  610. 
English  cases,  105. 
American  cases,  106. 
in  life  insurance,  100. 
on  bonds,  106. 
in  actions  for  services,  106. 
on  sealed  instruments,  106. 
on  covenants,  106. 
in  case  of  mortgage,  107. 
for  failure  to  finish  building,  186. 
for  breach  of  contract  to  loan  money,  622. 
of  promise  of  marriage,  641. 
for  wrongful  discharge  of  servant,  667,  672. 
for  breach  of  contract  of  service,  669. 
in  actions  on  bond,  6756,  676. 
in  actions  on  attachment  bond,  682. 

on  forthcoming  bond,  684. 

on  appeal  bond,  688. 

on  replevin  bond,  691o. 
for  delay  in  perforinaiiCe  of  work,  685<i. 
for  failure  to  render  account  or  inventory,  692fc. 
for  non-delivery  of  chattels,  734. 
for  non-acceptance  of  chattels,  753. 
on  breach  of  contract  to  pay  debt,  789. 
in  case  of  agency,  812. 
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NOMINAL  DAMAGES— Continued. 

for  attorney  employed  on  percentage,  834(i. 

for  misdelivery  of  goods  by  carriers,  853. 

for  breach  of  contract  by  telegraph  company,  877. 

for  failure  to  transmit  cipher  message,  890. 

foj"  failure  to  transmit  message,  893. 

for  breach  of  real  covenants,  953,  973,  976,  977. 

of  covenant  of  warranty,  956,  963,  965. 

of  covenant  of  seisin,  966. 

of  covenant  against  incumbrances,  968. 

for  outstanding  incumbrance,  -976. 

where  incumbrance  is  barred  by  adverse  possession,  978. .  ^ 
of  covenant  to  remove  incumbrances,  972. 
of  covenant  to  mine  coal,  999A;. 

of  covenant  against  sub-lease,  999fc. 
for  failure  to  obtain  leased  premises,  984. 
for  breach  of  contract  to  convey  land,  1001-1005,  1009,  1010. 
in  good  faith,  1010. 

of  contract  to  purchase  land,  1023. 
IV. — In  Actions  Sounding  in  Tort 
for  tort  in  general,  jlOO,  101,  104. 
in  suits  brought  by  reversioners,  98,  100. 
for  Ubel  or  slander,  98. 
for  trespass  q.  c.  /.,  99. 
for  flooding  land,  99. 
as  to  landlord  and  tenant,  100. 
for  diversion  of  watercourses,  100. 
for  obstructing  highways,  101. 
for  false  imprisonment,  101. 
for  private  letters,  107. 
for  conversion  of  altered  note,  256. 
,    for  assaidt,  481. 

for  attachment  of  land,  682. 

for  fraud  in  sale  of  chattel,  780. 

of  ejectment,  901. 

recovery   of,  in   ejectment   does   not   bar   action   for   mesne   profits, 

902. 
for  withholding  dower,  921. 
for  trespass  to  lands,  923,  931. 
for  diverting  or  obstructing  mill-stream,  940. 
V. — ^1n  Other  Actions 

in  admiralty,  108  n.,  599a. 

in  statutory  action  for  death,  579. 

in  actions  of  detinue,  527. 

in  actions  on  patents,  102,  1233. 

in  actions  of  replevin,  529,  531,  535. 

as  to  trade-marks,  100,  102. 

in  actions  for  taking  by  eminent  domain,  1149b. 

for  laying  out  street  as  public  highway,  1160a. 
NOMINE  P(EN^,  395. 
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NON-ACCEPTANCE  of  bill,  d.  for,  700,  706,  707. 

of  goods  sold,  d.  for,  753. 
NON-DELIVERY,  consequential  d.  on,  153,  164,  742. 

avoidable  consequences  of,  201,  205,  741, 

interest  on,  313a. 

of  money,  stipulation  for  larger  amount  upon,  a  penalty,  411. 

liquidated  d.  for,  417. 

after  partial  delivery,  434,  743. 

of  goods  sold,  d.  for,  734. 

nominal  d.  for,  734. 

reason  of  rule  of  d.  for,  734,  735, 

of  stock,  d.  for,  736. 

was  by  installments,  737. 

where  delivery  was  to  be  on  demand,  737. 

time  of  estimating  value  on,  737. 

was  postponed,  737. 

price  on  sub-contract,  when  recoverable  on,  740. 

waiver  of,  743. 

value  where  to  be  estimated  on,  738. 

after  payment  in  advance,  744-749, 

in  the  nearest  market,  739, 

by  carrier,  d.  for,  844. 

recoupment  for,  1059. 
NON-PAYMENT  of  bill,  d.  for,  700,  706,  707. 

re-exchange  as  d.  for,  700, 

d.  on  protest  for,  700. 

resale  upon,  750. 

for  goods  bought,  d.  for,  750,  751. 

by  bill  or  note,  756. 

of  freight,  right  of  detention  for,  844. 
NON-PERFORMANCE  of  contracts,  recovery  after,  658f . 
NONSUIT  not  to  be  granted  where  plaintiff  is  entitled  to  nominal  d.,  109. 
NORMAL  CONSEQUENCES.    See  Natuhal  CoNSEQUENCjis. 
NORTH  CAROLINA,  rule  of  d,  for  escape,  554. 

what  constitutes  eviction  in,  956. 

rule  in,  for  recoupment,  1039. 

constitutional  provisions  as  to  benefits  in,  1148. 
NORTH  DAKOTA,  law  of,  as  to  higher  intermediate  value,  517o. 

constitutional  provisions  as  to  benefits  in,  1141o. 
NORTHAMPTON  TABLES  admissible  to  prove  duration  of  life,  1306. 
NOSE,  excessive  d.  for  fracture  of,  1351. 
NOTARY,  d.  against,  for  negligence,  559,  563o. 

hability  on  official  bond  of,  692^. 
NOTE.    See  Note,  Promissoby. 

failure  to  protest,  107o,  n. 

value  of  promissory,  256. 

contract  payable  in  promissory,  276,  281. 

of  debtor,  contract  payable  in,  277. 

payable  in  commodities,  279c. 
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NOT^^— Continued. 

interest  upon  non-payment  of,  301. 

payable  on  demand,  interest  on,  302a. 

stipulated  interest  in,  whether  recoverable  after  maturity,  325  et  seq. 

rate  of  interest  on  overdue,  325  et  seq. 

no  interest  on,  where  funds  for  payment  at  maturity,  3406. 

for  interest,  interest  upon,  346. 

d.  for  fraud  in  assigning,  440. 

breach  of  contract  to  give,  622c. 

d.  for  failure  to  collect,  633c. 

d.  on  bond  of  oflScer  of  corporation  for  failure  to  protest,  694. 

re-exphange  on  promissory,  700a. 

breach  of  agreement  to  pay  for  property  by,  756. 

of  third  person,  value  of,  756. 

warranty  of  value  of,  763. 

d.  for  breach  of  warranty  of  money  due  on,  776. 

of  another,  agreement  to  pay,  789. 

of  third  party,  covenant  to  pay,  789. 

given  as  indemnity,  recovery  on,  793. 

payment  by,  sufficient  to  give  surety  cause  of  action,  797. 

d.  for  failure  to  coDect,  814. 

d.  against  agent  for  failure  to  collect,  819. 

failure  to  pay,  by  delay  in  transmission  of  telegram,  881. 

for  purchase  money,  lack  of  title  as  defence  to  action  on,  973. 

recoupment  in  action  on,  1040,  1050. 

the  conflict  of  laws  as  to  d.  in  actions  upon,  1375. 

contract  payable  in,  276. 

interest  on,  287,  301,  325,  329,  696,  698,  699. 

in  England,  290. 
overdue,  interest  on,  301. 
payable  on  demand,  interest  on,  330. 
expressed  intention  governs,  330. 
interest  on,  at  higher  rate  after  maturity,  331. 
attorney's  fee  as  liquidated  d.  for  non-payment  of,  416. 
inadequate  consideration  of,  695. 
d.  on,  695  et  seq. 
face  value  of,  recoverable,  695. 
French  code  as  to  interest  on,  697. 
civil  law  as  to  interest  on,  697. 
d.  for  protest  of,  700,  701. 
accommodation,  recovery  on,  702. 
recovery  on,  by  pledgee,  703. 
non-negotiable,  liability  of  assignor  of,  704. 
liability  of  indorser  of,  704. 
to  costs  of  prior  suit,  705. 
estoppel  to  deny  signature  of,  708, 
fraudulent  negotiation  of,  708. 
transfer  of,  708. 

payment  for  goods  bought  by,  756. 
breach  of  warranty  of  indorsement  of,  775. 


3288  INDEX 

[References  are  to  sections,  d.  means  damage;  n.  means  note.] 

NOTE— CoraJmiicd. 

that  a  certain  sum  is  due  on,  776. 

payment  by,  796-798. 

guaranty  of  collection  of,  803. 

recoupment  in  action  on,  1036,  1039,  1040,  1050. 

in  trover  for,  1044. 
conflict  of  laws,  1375. 

as  to  interest,  1375. 

as  to  protest,  1375. 
NOTICE,  157  et  seq.   See  CoNSEQUENTiAii  Damages;  HADiaiY  v.  Baxendale. 
loss  on  sub-contracts,  on  proof  of,  147o. 
such  as  to  inform  defendant  of  any  ordinary  d.,  157. 
general  rule,  157. 

effect  of,  in  enlarging  scope  of  compensation  for  breach  of  contract,  158. 
must  form  basis  of  contract,  159. 
may  be  verbal,  160. 
need  not  be  part  of  contract,  160. 
of  sub-contract,  161,  740. 
of  contemplated  resale,  162. 
of  resale,  but  not  of  price,  163. 
of  special  purpose  for  which  warranted  fit,  164o, 
of  special  use  for  goods,  164,  742. 

for  machinery,  165. 

for  material  for  manufacture,  166. 

for  premises,  167. 

for  money,  168. 

for  information,  169,  879,  880. 
of  failure  to  transmit  telegram,  169,  879,  880. 
of  special  need  for  promptness,  169a. 

necessary  for  apphcation  of  rule  of  avoidable  consequences,  223. 
of  prior  Utigation,  necessity  of,  to  recover  expenses,  236,  238,  241,  773, 

805. 
of  prior  suit,  when  required  for  recovery  of  litigation  expenses,  239. 
to  prevent  payment,  as  interrupting  interest,  341. 
contract  of  service  terminable  on,  668. 
of  sub-contract,  740. 

of  consequences  of  failure  to  deliver  goods,  742. 
of  resale,  whether  necessary  to  bind  purchaser  in  default,  755. 
of  countermand  of  sale,  effect  of,  768. 
of  refusal  to  accept  goods  purchased,  758. 
of  purpose,  breach  of  warranty  after,  766. 
of  consequences  of  failure  to  transport,  843. 

of  non-delivery,  when  must  be  given,  856a. 
of  special  d.  from  delay  in  delivery  of  goods,  856a. 
of  consequences  of  failure  to  transmit  telegram,  879,  880. 
to  telegraph  company,  of  intended  purchase,  882; 
of  consequences  of  disrepair  by  landlord,  992. 
of  recoupment,  whether  necessary,  1045. 
recoupment  for  departure  from  service  without,  1064. 
NOXIOUS  and  offensive  vapors,  1166d. 
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NUISANCE,  no  action  for,  if  common,  34,  946. 

unless  particular  d.  results,  35. 

to  what  time  d.  are  recoverable  in  action  for,  81. 

act  which  continues,  88. 

continuing,  91,  95,  924. 

permanent,  93. 

assumption  of  continuance  of,  94. 

annoyance  by,  107o,  n. 

continuation  of,  170a,  924. 

to  real  estate,  d.  for,  171  n. 

exemplary  d.  for,  373. 

single  or  continuing,  924. 

action  for  abatement  of,  924,  946. 

ancient  assize  of,  946. 

recovery  for  special  d.  from,  946. 

measure  of  d.  for,  947. 
for  temporary,  947. 

avoidable  consequences  of,  947. 

d.  for  removable,  948. 

expenses  of  abating,  948. 

consequential  d.  for,  948. 

annoyance  and  inconvenience,  948. 

loss  of  custom  or  profits,  948. 

unwholesome  and  offensive  results,  948. 

compensation  for  loss  of  rent  by,  948. 

liability  after  parting  with  title,  949. 

right  of  recovery  of  purchaser,  949. 
abatement  of,  1151. 

private,  1166d. 

compensation  for,  1149  n.,  1165a. 

d.  imported  without  proof  in  some  cases  of,  1310a. 
NULLA  BONA,  measure  of  d.  for  false  return  of,  557. 
NUMBER  of  tracks,  on  railroad,  increasing,  1109  n. 
NURSE,  value  of  services  found  by  jury,  171a,  n. 

gratuitous  services  of,  67. 
NURSERY,  value  of  land  for,  252  n. 
NURSING,  expense  of,  recoverable,  226/. 

gratuitous,  67,  226/,  n.,  483. 
does  not  reduce  d.,  860. 

in  action  for  personal  injury,  483. 

of  wife  by  husband,  recovery  for,  486o. 

of  animal,  d.  for  expenses  of,  769. 

of  child  by  parent,  recovery  for,  486c. 

OATH,  business,  value  of,  189  n. 
OATS,  negligence  of  agent  m  selling,  823. 
OBJECTION,  judicial,  to  English  rule,  1105. 
OBLIGATION,  form  of,  675a. 

penal,  675a. 

single,  cannot  be  split  by  creditor,  836. 
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OBSTRUCTION  of  access,  1095,  H22. 
light  and  air,  1092. 

of  air,  1121. 

of  ancient  lights,  1096. 

of  "lill  race,  214. 

of  highway,  35  n. 

prospective  d.  for,  95. 

by  levee,  to  drainage,  1166i. 

of  light,  1121. 

of  navigable  creek,  whether  cause  of  action,  35. 

preventing  navigation  on  river,  35  n. 

of  navigation,  whether  compensation  recoverable  for,  where  dam  rests 
on  plaintiff's  land,  1153. 

of  premises  by  separation  of  grades,  compensation  for,  1152a,  n. 

of  private  road,  1096. 

of  right  of  way,  93  n.,  1117. 

of  stream  by  action  of  several,  36a,  n. 

of  stream  by  railway,  1112. 

of  street,  1123. 

of  street  by  tracks,  95. 

of  thoroughfare,  35,  1105. 

of  trains,  1165. 

of  view,  1121,  1165. 

of  water,  d.  for,  941. 

of  way,  1116  n. 

personal,  1094. 
OCCUPANT  of  land,  d.  recoverable  by,  70. 

OCCUPATION  of  deceased,  when  extra-hazardous,  may  be  shown  in  action  for 
death,  581. 

of  land  with  consent,  1151  n. 
ODIUM  SPOLIATORIS,  844. 
OFFENCE,  composition  of,  36. 

discontinuance  of,  mitigates  exemplary  d;  383. 
OFFENSIVE  results  of  nuisance,  d.  for,  948. 

smells,  limd. 
OFFER  of  reparation  does  not  reduce  d.,  53. 
unless  accepted,  55. 
or  unless  it  prevents  loss,  56. 

of  settlement  relieves  from  interest,  339. 

to  perform,  as  affecting  d.,  612a. 

of  marriage  after  breach  of  promise,  whether  mitigation  of  d.,  6416. 

to  sell  as  evidence  of  value,  1299. 
OFFICE,  appeal  from  judgment  of  ouster  from,  688o. 

d.  for  exclusion  from,  569,  688. 
OFFICER,  MILITARY,  d.  against,  5636. 
OFFICER,  PUBLIC,  trespasser  a6  initio  by  wrongful  sale,  61. 

nominal  d.  against,  103,  547,  550. 

avoidable  consequences  in  actions  against,  214. 

d.  for  false  return  by,  2266. 

recovery  of  litigation  expenses  in  action  against,  233. 
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OFFICER,  TTIBLIC— Continued. 

interest  on  money  vrithheld  by,  303. 

in  actions  against,  316. 
liberal  d.  against,  350. 
liable  in  exemplary  d.  when,  350,  351,  365,  381,  383. 

not  without  wrong  motive,  363. 

acting  in  good  faith,  not  lia,ble  to,  383a,  436, 
conversion  and  return  of  liquor  by,  494. 

wrongfully  attaching,  liable  for  cost  of  repurchase  of  goods,  494c. 
ministerial  officers  responsible  for  violations  of  duty,  543. 
actual  injury  furnishes  the  general  rule,  544, 
general  rule,  545. 
burden  of  proof,  546. 
nominal  d.,  547. 
mitigation,  548. 
failure  to  levy,  549. 
failure  to  attach,  550. 
failure  to  arrest,  551. 
escape  from  arrest  on  execution,  552. 
value  of  custody  the  rule  in  England,  553. 
American  rule,  554. 

escape  from  arrest  on  mesne  process,  554a. 
insufficient  bail  or  surety,  555. 
failure  to  return,  556. 
false  return,  557. 

miscellaneous  breaches  of  duty,  558. 
magistrate,  559. 
clerk  of  court,  559a. 
receiver,  5596. 
county  clerk,  560. 
treasurer,  561. 
town  officers,  562. 
collector  of  customs,  563. 
notary,  563a. 
other  officers,  5636. 
trespass  by  officer,  564. 

wrongful  attachment  or  levy  of  execution,  565. 
recovery  of  the  goods  or  their  proceeds,  565a. 
failiure  to  keep  safely  the  property  taken,  5656. 
consequential  d.,  565o. 

wrongful  attachment  of  land  or  levy  of  execution,  565d. 
suits  between  differeiit  officers,  566. 
receiptors,  567. 
illegal  sale  on  execution,  568. 
exclusion  from  office,,  569,  688. 
bond  given  by,  543, 
when  invested  with  discretion,  543  n. 
action  against,  for  escape,  544,  546,  552-554. 
insolvency  of  debtor  may  be  shown,  554. 
whether  action  against,  maintainable  without  loss,  547. 
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OFFICER,  FVBLIC— Continued. 

mitigation  of  d.  against,  548,  549,  554,  557. 

recovery  by,  for  services  outside  scope  of  office,  673e. 

action  on  injunction  bond  given  to,  685. 

d.  against,  recoverable  on  bond,  692. 

bond  of,  does  not  cover  duties  of  different  office,  692a. 

salary  of,  applied  on  bond,  692/.' 

special  d.  in  actions  against,  1271. 

to  surface  water,  1165. 

to  trade,  1094. 
OFFICIAL  BOND,  692  et  seq. 

where  statute  not  complied  with,  may  be  valid  as  common  law  bond,  692. 
OFFSPRING,  d.  for  loss  of  capacity  to  have,  41o,  485. 
OHIO,  constitutional  provisions  as  to  benefits  in,  1148. 
OIL,  delay  in  delivery  of,  152  n. 

recovery  of  increased  freight  on,  net  profits,  169. 

at  certain  price,  200. 

d.  for  breach  of  contract  to  drill  for,  614  n. 

d.  for  failure  to  transmit  telegram  for  purchase  of,  888. 

d.  for  removal  from  land,  935  n. 

d.  for  breach  of  covenant  by  lessee  to  explore  for  and  produce,  999fc. 
OIL-BEARING  LAND,  taking  of,  1166c. 

breach  of  covenants  in  lease  of,  999A;. 
OIL  LEASE,  action  against  tenant  under,  999ff. 
OIL  WELL,  telegram  for  interest  in,  169. 

drilhng  of,  200. 

contract  to  bore,  or  pay  money,  424. 

d.  for  breach  of  contract  to  sink,  607. 

breach  of  contract  to  drill,  618  n. 

d.  for  failure  to  sink  useless,  619. 

taking,  1166c. 
OKLAHOMA,  law  of,  as  to  higher  intermediate  value,  517a. 

eminent  domain  in,  1123. 
OLD  constitutions,  d.  under,  1113. 
"ON  OR  ABOUT"  a  day,  deUvery  of  chattels,  737. 
"ONE-THIRD  NEW  FOR  OLD,"  709,  711,  715. 

rule  in  admiralty,  591. 

does  not  apply  in  case  of  collision,  592. 

meaning  of,  in  marine  insurance,  709. 

whether  applied  in  estimating  constructive  total  loss,  711. 

limitation  of  recovery  on  marine  policy  by  doctrine  of,  715. 
ONTARIO,  distinction  in  allowance  of  d.  in,  164a. 
ONUS  PROBANDI.   See  Bubdbn  of  PROor. 
OPEN  POLICY  of  marine  insurance,  712. 
OPENING  of  new  road  across  right  of  way,  1167. 

of  streets,  consequential  d.  due  to,  1120.    • 
across  railroad  trackj  1121  n. 
recovery  of  benefits  for,  1128. 
through  undeveloped  land,  1150. 
OPERA-HOUSE,  lessee  of,  167,  185. 
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OPERA  TROUPE,  d.  for  delay  in  transporting,  863. 
OPERATION  of  gates,  cost  of,  1152a. 

of  power-house  near  property,  1121  n. 
of  railroad,  injury  fron^,.1109,  1113,  1165a. 
in  Utah,  1123. 
in  street,  1117. 
dust  from,  1120. 
noise  from,  1120,  1123. 
smoke  from,  1120,  1123. 
vibration  from,  1120,  1123. 
d.  by,  1121. 

whether  to  be  taken  as  benefit,  1131. 
OPINION, 'of  value  of  services,  664o. 

of  witnesses  on  value  of  property,  1171e. 
of  value,  1294. 

of  lands,  1295. 
of  leases,  1295. 
of  chattels,  1296. 
as  to  quantum  of  d.,  1293. 
as  to  value,  1294. 
OPIUM,  failure  of  agent  to  buy,  826. 
OPPORTUNITY,  for  makmg  money,  deprivation  of,  179. 
OPPRESSION,  ground  for  exemplary  d.,  365. 
contract  broken  through,  602. 
effect  of,  on  amount  of  recovery,  6066. 
for  setting  aside  contract,  606c. 
OPPRESSIVE,  Uquidated  d.  must  not  be,  407. 

contract,  606c. 
OPTION,  abnegated,  281,  424a. 

to  pay  in  commodities,  281. 
exercise  of,  in  contract,  635. 
ORCHARD,  risk  to,  1165. 
ORDEAL,  trial  by,  14. 

ORDER,  of  court  of  equity,  does  not  bear  interest,  334. 
d.  caused  by  restraining,  685. 

of  condemnation,  improvements  on  land  after,  1151. 
time  of,  1151. 
ORDINANCE  preventing  repair  of  building  burned,  723a. 

for  condemnation,  1151  n. 
ORDINARY  rules  as  to  certainty  of  proof,  1087. 
ORE,  contract  to  furnish  at  agreed  price,  1076,  n. 
d.  for  failure  to  accept,,  755. 
d.  for  wrongfully  mining,  935,  936. 
d.  for  removal  from  land,  935. 
d.  against  tenant  in  common  for  taking,  936. 
OREGON,  doctrine  of  exemplary  d.  in,  360. 

recovery  of  higher  intermediate  value  of  goods  sold,  745. 
constitutional  provisions  as  to  benefits  in,  1148. 
ORGAN,  breach  of  contract  for  exclusive  territory  for  sale  of,  633. 
ORIGINAL  entry  unlawful,  1174. 
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ORNAMENTAL  TREES,  d.  for  destruction  of,  933. 
OTHER  land,  flooding  of,  1110  n. 

purposes,  use  of  land  taken  for,  1116. 
OUSTER,  d.  on  appeal  from  judgment  of,  688a. 
trespass  resulting  in,  is  single,  924. 
d.  for,  944. 

practical,  of  possession,  1116. 
OUTPUT,  d.  to,  1116. 
OUTRAGE,  exemplary  d.  for,  364. 
OVERDUE  PAPER,  interest  on,  290,  301,  325. 
rate  of  interest  on,  325-329. 
payable  on  demand,  330. 

expressed  intention  governs  rate  of  interest  on,  330. 
interest  on,  at  higher  rate  than  before  maturity,  331. 
OVERFLOW,  d.  from,  1164. 

of  land.    See  Flooding  Land. 
of  part  of  land,  191. 
of  water  on  plaintiff's  land,  86a. 
of  water  on  plaintiff's  meadow,  866. 
of  water,  increased  liability  to,  1164. 
OVERFLOWED  LAND,  184,  1116. 
OVERHANGING  ROOF,  11666. 
OVERSEER,  compensation  of,  by  percentage  on  sales,  669. 

payment  of,  by  percentage  of  crop,  834(i. 
OVERVALUATION,  policy  of  marine  insurance  voidable  because  of  fraudu- 
lent, 713. 
OWNER,  return  to  the  general,  55(i. 

of  chattels,  out  of  possession,  recovery  by,  80. 
compensation  for  value  to,  1081. 
compelled  to  build  private  road,  1109. 
of  property,  redress  of,  for  unauthorized  d.,  1110. 
appropriation  depriving  of  title,  1151  n. 
value  to,  1171e. 
OWNER  OF  CHATTELS  out  of  possession,  d.  recoverable  by,  80. 
OWNER,  SPECIAL,  limited  compensation  of,  68  el  seq. 
recovery  by  lessee  for  permanent  injury,  69,  71. 
of  land,  d.  recoverable  by,  69,  926. 
of  freehold,  recovers  whole  d.,  69. 
d.  recoverable  by  occupant  of  land,  70. 
by  reversioner,  69,  74. 
by  lessee  for  temporary  injury,  71. 
by  lessee,  how  affected  by  covenant  to  repair,  71. 
by  life-tenant  of  land,  72. 

by  senior  and  junior  mortgagees^  how  apportioned,  73. 
by  mortgagee  of  land  for  impairment  of  security,  73. 
for  injury  to  reversion,  74. 
d.  recoverable  by  possessor  of  chattel,  76. 
by  possessor  in  replevin,  77. 
by  possessor  against  owner,  78. 
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OWNER,  SPECIAL— Continued. 

by  possessor  against  one  from  whom  owner  could  not  recover,  79. 

by  owner  out  of  possession,  80. 

by  mortgagee  of  chattels,  81. 

by  mortgagor  of  chattels,  81. 

by  mortgagee  against  mortgagor,  82. 

by  mortgagor  against  mortgagee,  82. 

by  part  owner  of  chattels,  83. 

by  a  life-tenant,  83. 

by  a  partner,  83. 

on  poUcy  of  insurance,  725. 
OXEN,  d.  for  breach  of  warranty  of,  766. 

PACKING,  notice  of  intended  use  for,  166. 

PAID-UP  POLICY,  breach  of  contract  to  issue  or  continue,  730. 

PAIN,  future,  86c. 

recovery  for,  in  action  for  personal  injury,  481. 

d.  for,  in  action  for  physical  injury,  484. 

recovery  by  married  woman  for,  486. 

of  wife,  compensation  for,  not  recoverable  by  husband,  486a. 

recovery  by  minor  for,  4866. 

no  recovery  for,  in  action  for  death,  573o. 

recovery  for,  in  case  of  injury  to  passenger,  860. 

resulting  from  failure  to  deliver  telegram,  recovery  for,  881&. 

recovery  for,  by  eviction  from  leased  premises,  988o. 

evidence  of,  1307. 

excessive  d.  for,  1353. 
PAIN  AND  SUFFERING,  no  evidence  of  value  of,  l7lo. 
PAIN,  MENTAL.    See  Mental  Suffering. 
PAIN,  PHYSICAL,  compensation  for,  41. 

arbitrarily  estimated  by  jury,  171. 

compensation  for,  does  not  involve  consideration  of  value,  242. 

compensation  for,  in  action  for  personal  injury,  481. 

future,  484. 

recovery  for,  by  married  woman,  486. 
by  minor,  4866. 

not  compensated  under  statutes  giving  action  for  death,  573a. 

d.  for,  against  carriers  of  passengers,  860. 
PAINT,  d.  for  breach  of  contract  to,  226ff. 
PAINTINGS,  value  of,  251a,  822  n. 
PAMPHLETS,  value  of  illegal,  265. 
PAPER,  contract  to  furnish,  166. 

PAPER,  NEGOTIABLE.   See  Bill  of  Exchange;  Note. 
PAPER  CURRENCY.   See  Payment,  Medium  of. 
PAPER  MONEY,  adoption  of,  as  legal  tender,  269. 

PARAMOUNT  TITLE,  expense  of  procuring,  recoverable  in  action  on  real  cove- 
nant, 979. 

partial  eviction  by,  999d. 
PARDON,  compensation  for  attorney  employed  to  obtain,  834g. 


3296  INDEX 

tReferences  are  to  sections,  d.  means  damage;  n.  means  note.] 

PARENT,  recovery  for  loss  of  services  of  child,  48. 

action  for  death  of,  172a. 

recovery  by,  for  death  of  child,  575,  576. 
for  loss  of  advice  of  adult  child,  576. 
for  death  of  adult  child,  576. 

recovery  by  child  for  death  of,  577. 

presumed  to  suffer  loss,  in  action  for  death,  584. 

d.  for  failure  to  deliver  message  announcing  sickness  or  death  of,  8946. 
PARIS  GREEN,  d.  for  breach  of  warranty  of,  766. 
PARK,  value  of  land  for,  253  n. 
PARLOR  CAR  COMPANY,  d.  in  action  against,  873a. 
PAROL  AGREEMENT,  recovery  for  work  done  under,  651. 

for  sale  of  land,  recovery  on,  651. 
PAROL  CONTRACT,  interest  upon  breach  of,  301. 

concerning  land,  651. 

recovery  for  services  rendered  under,  651,  6736. 
PAROL  PROOF  of  consideration  of  deed,  964. 
PART  OWNER,  recovery  by,  on  replevin  bond,  6916,  n. 
on  policy  of  marine  insurance,  712a. 
on  fire  policy,  725. 
PART  PERFORMANCE,  Uquidated  d.  how  affected  by,  415. 

recovery  of  cost  of,  615. 

on  acceptance  of,  636. 
PART  NOT  TAKEN,  d.  for,  1149. 

compensation  for  inconvenient  shape  of,  1164. 
PART  TAKEN,  d.  for,  1149. 
PARTL^L  DELIVERY,  acceptance  of,  whether  a  waiver  of  full  delivery,  743. 

breach  of  contract  of  sale  after,  734,  743. 
PARTIAL  EVICTION  from  land,  d.  for,  975. 

from  leased  premises,  d.  for,  988. 

of  tenant,  excuses  for  payment  of  rent,  999c. 

by  paramount  title,  leads  to  apportionment  of  rent,  999(i. 
PARTIAL  FAILURE  OF  TITLE,  d.  for,  on  covenant  against  incumbrances, 

976.  * 

PARTIAL  LOSS  by  collision,  d.  for,  592. 

recovery  for,  in  admiralty,  592. 
on  open  policy,  712. 
on  policy  of  marine  insurance,  714. 
on  policy  of  insurance  against  fire,  720,  722. 

recovery  against  carrier  for,  851. 
PARTIAL  PAYMENT,  interest  after,  302a,  339a. 

on  note,  695a. 

applicable  on  contract  to  pay  rent,  9996. 
PARTIALITY,  verdict  set  aside  for,  1326. 
PARTICULAR  AVERAGE,  in  marme  poUcy,  716. 
PARTICULAR  DAMAGE,  35. 

must  exist  in  case  of  public  nuisance  to  give  private  action,  35. 
PARTICULAR  INJURIES,  exposure  to,  1164. 
PARTICULAR  PORTION,  value  of,  11656. 
PARTITION,  covenant  to  make,  1019. 
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PARTNER,  d.  recoverable  by,  83. 

injury  to,  where  same  act  injures  partnership  property,  85c. 
failure  of,  to  advance  capital,  179  n. 
entitled  to  interest  from  co-partner  when,  301,  304. 
liability  of,  in  exemplary  d.,  378. 

no  recovery  for  loss  by  dissolution  of  partnership  on  death  of,  573. 
bond  of,  to  pay  firm  debts,  789. 
PARTNERSHIP,  agreement  to  form,  193. 
wrongful  dissolution  of,  193. 
d.  for  breach  of  contract  of,  193,  194. 
interest  on  capital  of,  not  advanced,  301. 
exemplary  d.  against,  for  act  of  co-partner,  378. 
interest  on  money  illegally  used  by,  310o. 
liquidated  d.  for  breach  of  contract  for  sale  of  interest  in,  417. 
d.  for  breach  of  contract  to  enter  into,  607  n.,  616. 
recovery  by,  on  replevin  bond,  6916,  n. 
taking  out  policy  on  life  of  partner,  729. 
contract  to  pay  debts  of,  789. 
contract  to  save  harmless,  789. 
recovery  of  value  of  goods  by,  4976. 
recovery  by,  for  injury  to  goods  of,  4976. 
recoupment  against,  1041. 
PARTNERSHIP  ACCOUNT,  interest  on,  310a. 
PARTS,  availability  of,  for  city  lots,  11656. 
PARTY,  in  action  on  injunction  bond,  685. 

testimony  of,  1288. 
PARTY  WALL,  entire  d.  for  wrongful  permanent  use  of,  924a. 
PASS  ON  RAILROAD,  value  of,  250. 

for  life,  89  n. 
PASSAGE,  decision  in  Iowa  for  refusal  of,  45a,  n. 

PASSAGE  MONEY,  recoverable  on  failure  to  transport  a  passenger,  862. 
PASSENGER,  form  of  action  by,  150,  859.    See  Cakrieb  of  Passengers. 
who  is,  859. 

time  of  receiving  man  as,  150. 
recovery  by,  for  personal  injury,  860. 
of  nominal  d.,  101  n. 
for  fright  and  nervous  shock,  761. 
for  wounded  feelings,  45a. 
for  insulting  language  by  conductor,  45a,  n. 
for  humiliation  caused  by  wrongful  act  of  another,  47. 
for  refusal  to  receive,  101  n. 
for  failure  to  carry,  862. 

avoidable  consequences  of,  212. 
for  delay  in  carrying,  212,  863. 
loss  of  time  by,  863. 
avoidable  consequences  of,  226fc. 
how  far  may  engage  special  train,  226A;. 
for  failure  to  carry  to  destination,  864. 
for  carriage  beyond  station,  864o., 
nominal  d.,  98,  107a,  n. 
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PASSENGER— ConMntied. 

for  wrongful  expulsion  of,  43j,  47, 150,  865. 

verdict  for,  set  aside  as  excessive,  1328  n. 
for  failure  to  furnish  agreed  accommodations,  865a, 
for  carrying  over  wrong  route,  221a. . 
for  putting  off  at  wrong  station,  226m. 

reasonable  attempt  to  avoid  loss  from,  219, 
compensation  to,  for  risk  of  injury,  866. 
for  injury  by  exposure,  143  n.,  226^°. 
for  consequences  of  exposure,  867-871. 
avoidable  consequences  in  actions  by,  872. 
injury  in  attempt  to  escape,  226a. 

refusal  to  pay  additional  fare  on  wrongful  demand  of  carrier,  222. 
exemplary  d.  for,  363,  365. 
for  wanton  injury  of,  366. 
for  ejection  of,  372. 
not  entitled  to  exemplary  d.  where  conductor  acted  in  good  faith,  383o. 
recovery  by,  for  loss  of  baggage,  873. 

what  is  baggage,  873. 
in  parlor  or  sleeping  car,  873a. 
liability  for  loss  of  goods  by,  873b. 

d.  for  failure  to  transmit  telegram  announcing  arrival  of,  894. 
excessive  d.  in  actions  by,  1342. 
PASSION,  ground  for  setting  aside  verdict  for  exemplary  d.,  388. 
as  affecting  d.  for  defamation,  449. 
verdict  set  aside  for,  1326. 
PASSING  TRAINS,  danger  of  fire  from,  1100. 

vibration  caused  by,  1098. 
PAST  DAMAGES,  evidence  of,  1109  n. 
PAST  TRESPASSES,  in  condemnation  proceedings,  1150. 
PASTURE,  plaintiff's  mare  in,  148. 

d.  for  furnishing  inadequate,  608,  620  n. 
d.  for  destruction  of  turf  in,  937a. 
PATENT,  infringement  of,  856,  n. 

nominal  d.  in  actions  upon,  102. 
whether  expenses  of  litigation  compensated,  235. 
interest  for  infringement  of,  323. 
liquidated  d.  for  breach  of  term  of  license  to  use,  416. 
d.  for  breach  of  contract  to  test,  607  n. 
d.  for  breach  of  warranty  of  title  in,  774. 
PATENT  SUITS,  recovery  of  litigation  expenses  in,  235. 

interest  in,  323. 
PATENTED  article  in  plaintiff's  territory,  1936. 
PATENTS  meaflure  of  d.  in  suits  for  infringements  of,  1212-1246. 
nature  of  patent  rights,  1212. 
a  species  of  property,  1213. 
protected  both  at  law  and  in  equity,  1214. 
only  actual  d.  recoverable,  1215. 
license  fees  and  royalties,  1216. 

recovery  of  may  transfer  title,  1217. 
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FAIENTS— Continued. 

decree  and  satisfaction,  1218. 

recovery  of  nominal  d.  does  not  transfer  title,  1219. 

license  fee  for  right  to  use,  1220. 

apportionment  of  license  fees,  1221. 

license  fee  a  species  of  market  price,  1222. 

proof  must  connect  license  fee  with  patent,  1223. 

license  fee  when  different  rights  are  involved,  1224. 

in  equity,  1225. 

no  license  fee  established,  1226. 

d.  must  not  be  conjectural,  1227. 

profits  at  law,  1228. 

treble  d.,  1229. 

in  equity,  1230. 

present  rule  in  equity,  1231. 

origin  of  rule,  1232. 

plaintiff  must  separate  profits,  1233. 

nominal  d.,  1233. 

entire  profits  not  recoverable,  1234. 

for  designs,  1235. 

criticism  of  rule,  1236. 

entire  profits  sometimes  recoverable,  1237. 

method  of  estimating  profits  when  recovery  is  not  entire,  1238. 

defendants'  sales  not  usually  criterion,  1239.  * 

such  sales  sometimes  measure  d.,  1240. 

profits  in  excess  of  d.,  1241. 

limits  of  account  in  equity,  1242. 

burden  of  proof  in  equity,  1243. 

interest  on  profits,  1244. 

expenses,  1245. 

counsel  fees,  1246. 
PATRONAGE,  allowance  for  division  of,  1150. 
PAVE,  d.  for  breach  of  contract  to,  614  n. 
PAVING,  expense  of,  1152o. 
PAWNBROKER,  recovery  by,  76. 
PAWNEE,  recovery  against,  by  owner,  80. 
PAY,  failure  to.   See  Non-Payment. 
PAYMENT  in  goods  or  cattle,  10,  10  n. 

nominal  d.  after  acceptance  of,  98. 

medium  of,  266  et  seq. 

primitive  substitutes  for  money,  266. 

new  standard  of  value,  268. 

bank  deposit,  in  what  medium  payable,  269. 

Legal  Tender  Act,  269,  270,  274. 

gold  standard,  269. 

double  standard,  269. 

new  legal  tender,  269. 

contract  payable  in  gold,  270. 

form  of  judgment  on,  271. 

tort  for  loss  of  gold,  272. 
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PAYMENT— ConJimed. 

contract  payable  in  foreign  currency,  273. 
foreign  contract,  274. 
exchange,  275. 

contract  payable  in  mercantile  securities,  276. 
in  Confederate  money,  278. 
in  specific  articles,  279. 
in  medium  other  than  money,  279. 
interest  on,  303  n. 

from  demand  for,  314. 
after,  339. 
after  partial,  339a. 
in  advance,  whether  a  penalty,  414. 

whether  measm'e  of  d.  for  failure  to  deliver  goods  is  affected  by,  507, 
508,  514,  744. 
fraud  in  securing,  439ff. 
breach  of  contract  for,  6226. 
delayed  by  appeal,  688o. 
partial,  on  note,  695o. 

of  negotiable  paper,  d.  for  failure  to  make,  707. 
of  debt,  contract  for,  789. 
warranty  of,  794. 

what  is  sufficient,  to  give  action  to  surety,  796. 
by  mortgage,  796,  800. 
by  note,  796,  797. 
by  bond,  796,  799. 
by  land  or  goods,  796,  800. 
in  case  of  sale  of  land,  1014. 
in  advance  for  land,  1014. 
after  suit,  1074. 

whether  recouped  when  not  pleaded,  1074. 
must  be  accepted  in  full,  796,  798. 
PAYMENTS,  application  of,  6956. 
PEACE  OF  MIND,  d.  for  loss  of,  47. 
PEACH  ORCHARD,  cultivation  of,  188. 
PEANUTS,  which  might  have  been  raiised  on  premises,  191. 
PEAS,  d.  for  delay  in  transportation  of,  854. 
PECULIAR  mode  of  using  land,  1171. 
PECUNIARY,  d.  must  be,  4. 

PECUNIARY  CONDITION  of  defendant,  exemplary  d.  aggravated  by,  385. 
aggravation  of  compensatory  d.  by,  445,  475. 

of  plaintiff,  d.  for  injury  to  wife  or  child  not  aggravated  by,  486a, 
486c. 
PECUNIARY  DAMAGE,  interest  ordinarily  allowed  in  case  of,  318. 
PECUNIARY  LOSS,  interest  in  action  for,  316. 

recoverable  in  action  for  malicious  prosecution,  459. 
alone  recoverable  for  death,  573. 
for  death,  prospective,  574. 
of  next  of  kin,  579. 
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PECUNIARY  REMUNERATION,  2. 
PEDDLER,  measure  of  d.  for  injury  to,  180  n. 

value  of  time  of,  482a. 
PEDIGREE  of  animal  as  evidence  of  value,  1296. 
PENAL,  use  of  term  not  conclusive,  406,  408. 
PENAL  BOND,  nominal  d.  for,  106. 

PENAL  SUM  collateral  to  object  of  contract  whether  liquidated  d.,  410. 
PENALTY,  delay  would  subject  plaintiff  to,  161. 

interest  on,  333.    See  Liquidated  Damages. 

interest  at  higher  rate  after  maturity,  whether,  331. 

refusal  of  court  to  enforce,  390. 

use  of  term  not  conclusive  in  stipulations  for  d.,  406,  408. 

intent  of  parties  as  to,  406. 

presumed  not  to  be  liquidated  d.,  408. 

alternative  contracts  where  one  alternative  is,  424. 

whole  formerly  recovered  in  debt  on  bond,  675o. 

of  bond,  d.  within,. 6756. 
beyond,  393  n. 

not  recoverable  in  action  on  bond,  675c. 

d.  on  bond  must  be  less  than,  675c. 

actual  loss  only  recoverable,  675d. 

of  bond,  d.  in  excess  of,  677. 

on  statutory  bond,  680. 

limit  of  recovery  pn  statutory  bond,  680. 

d.  on  injunction  bond  exceeding,  685. 

recoverable  on  criminal  bail  bond,  686. 

recovery  limited  to,  on  appeal  bpnd,  688. 

judgment  on  official  bond  limited  to,  692. 

imposed  by  statute  on  sheriff  for  misconduct  in  office,  692i. 

limits  recovery  on  bond  of  officer  of  corporation,  694. 
PENNSYLVANIA,  rule  m,  for  allowance  of  interest,  320: 
for  interest  on  judgment,  334. 
as  to  higher  intermediate  value,  514. 
for  d.  on  breach  of  covenant  of  warranty,  959. 

rule  of  d.  in,  for  failure  to  convey  land,  1009. 

defalcation  act,  1031. 

early  rule  on  eminent  domain  in,  1120. 

English  rule  on  eminent  domain  in,  1120. 

consequential  d.  in,  1108  n. 

constitution  of  1874,  1120. 

consequential  d.  under  new  constitution,  1120. 

appUcation  of  English  rule  on  eminent  domain  in,  criticised,  1122. 

constitutional  provisions  as  to  benefits  in,  1142. 
PENSION,  no  reduction  of  d.  on  account  of,  67a. 
PERCENTAGE,  compensation  by,  669. 

d.  for  wrongful  discharge  of  agent  compensated  by,  834d. 

payment  for  services  by,  834d. 
PERCOLATING  WATER,  cutting  off  from  spring,  1120  n. 

on  land,  whether  cause  of  action,  33. 
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PERFORM,  recovery  of  expense  of  preparations  to,  607. 

d.  how  affected  by  readiness  to,  612a. 
PERFORMANCE,  notice  given  after  making  of  contract,  as  at  time  of,  159. 

tlieatrical,  profits  of,  193, 

in  part,  liquidated  d.  how  affected  by,  415. 

postponement  of,  liquidated  d,  how  affected  by,  425. 

tender  of,  as  affecting  d.,  612o, 

recovery  of  substituted,  618. 

when  useless  to  plaintiff,  619, 

continuance  of,  after  repudiation,  636c. 

d.  on  prevention  of,  636d, 

recovery  of  contract  price  after,  655/, 

acceptance  of  incomplete,  656, 

substantial,  657, 

recovery  of  value  of,  657, 

d.  on  waiver  of,  636. 

acceptance  of  partial,  636, 

d.  for  delay  in,  by  reason  of  injunction,  685d. 

d.  in  suits  to  enforce  specific,  of  contracts  to  convey  land,  1021. 
PERIL,  of  rescued  property,  as  affecting  amount  of  salvage,  599c. 
PERISHABLE  PROPERTY,  sold  pendiflg  injunction,  685ft, 

resale  of,  755, 

must  be  disposed  of  by  carrier,  852. 
PERMANENCE  of  injury,  1110. 
PERMANENT,  private  structure  not  regarded  as,  93, 

change  in  plaintiff's  land,  94. 

incumbrance,  d.  for,  970. 

physical  injury,  d.  for,  86,  481,  484, 

in  action  against  carrier  of  passengers,  860. 

trespass  to  lands,  924o. 

nuisance,  947. 
PERMANENT  INJURY,  recovery  by  minor  for,  4866. 

recovery  for,  by  injury  to  passenger,  860. 

to  land,  measure  of  d.  for,  932, 
PERMANENTLY  FLOODING  part  of  farm,  1178. 
PERMISSIVE  and  compulsory  powers,  distinction  between,  1089,  1111. 
PERMISSIVE  POWERS,  recovery  for  d.  under,  1089. 
PERSON,  d.  to  property  and,  85c. 
PERSONAL  CONVENIENCE,  infringement  of,  1123, 
PERSONAL  ENJOYMENT,  mfringement  of,  1123. 
PERSONAL  EXPENSE,  recoverable  on  mjunction  bond,  685  n. 
PERSONAL  INCONVENIENCE,  1094,  1097, 
PERSONAL  INJURIES  to  plaintiff,  67a,  1090, 

only  one  suit  for,  84, 

recovery  of  prospective  d.  for,  86c. 

proof  of  prospective  d.  for,  172, 

future  effects  of,  172a. 

avoidable  consequences  of,  214o, 

avoidance  by  surgical  operation,  218. 

reasonable  steps  only  necessary  to  avoid  loss,  219, 
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PERSONAL  INJURIES— Conimued. 

suffered  in  attempt  to  avoid  loss,  22&j. 

in  resisting  expulsion  from  train,  865. 
aggravation  of,  by  conduct  of  injured  party,  223. 
interest  not  given  in  action  for,  316. 

exemplary  d.  for,  372.  ( 

general  rule  of  d.,  481, 
discretion  of  jury,  481. 
compensation  for  loss  of  time  from,  180,  482. 

of  business,  181,  482a. 
recovery  of  medical  expenses,  226/,  483. 

expense  of  journey  to  secure  special  treatment,  483. 
mental  and  physical  suffering,  484. 
impairment  of  physical  capacity,  deformity,  484,  485. 
amount  of  loss  by  physical  impairment,  485a. 
recovery  by  married  woman,  486. 
husband's  action  for  injury  to  wife,  486o. 
recovery  by  minor,  4866. 
parent's  action  for  injury  to  child,  486c. 
mitigation,  487. 

provocation,  487a. 

bad  character  of  plaintiff,  488. 

unchastity,  488  n. 

criminal  conviction,  489. 
aggravation,  489a. 

circumstances  of  the  parties,  490. 
avoidable  consequences,  491. 
d.  for  ultimate  death,  570a. 
recovery  for,  in  admiralty,  599. 
d.  for,  not  recoverable  on  bond  for  arrest,  686o. 
d.  against  carrier  for,  860. 
consequent  on  failure  to  deliver  telegram,  8816. 
compensation  for,  as  aggravation  of  d.  for  trespass  on  land,  929. 
special  d.  for,  must  be  alleged,  1270. 
verdict  for,  set  aside  as  excessive,  1328  n. 
excessive  d.  for,  1346  et  seq.,  1363,  1364. 

for  permanent,  1363. 

where  permanence  is  doubtful,  1364. 
inadequate  d.  for,  1371. 
PERSONAL  LOSS,  1097. 
PERSONAL  OBSTRUCTION,  1094. 
PERSONAL  PLEASURE,  infringement  of,  1123. 
PERSONAL  PROPERTY,  trespass  on,  nominal  d.,  101  n. 
d.  to,  1123, 1169. 
loss  of  use  of,  195. 
exemplary  d.  for  detention  of,  373a. 

for  injury  to,  373a. 
d.  for  taking  or  injuring,  432  et  seq. 
■d.  for  destruction  or  total  loss,  432a. 
yalue,  how  estimated,  433. 
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PERSONAL  FROTERTY— Continued. 

when  and  where  estimated,  434. 

injury  to,  less  than  destruction,  435. 

loss  of  use  of,  435a. 

expense  of  maintenance  of,  435o. 

consequential  d.  to,  436. 

expense  of  avoiding  consequences  of  injury  to,  437.  ^ 

d.  to,  may  exceed  entire  value,  438. 

actions  for  recovery  of,  526. 

recovery  for  loss  or  depreciation  of,  on  injunction  bond,  685a. 

injunction  against  taking  possession  of,  685i. 

recovery  for  d.  to,  by  replevin,  689a. 

value  of,  when  estimated  on  replevin  bond,  690. 

amount  of  recovery  for  loss  of,  on  policy  of  insurance,  722. 

recovery  for  carrying  off  in  action  for  trespass  to  land,  929. 

d.  to,  by  eviction  from  leased  premises,  988a. 

cost  of  removal  of,  1123. 

special  d.  for  injuries  to,  must  be  alleged,  1268. 

evidence  of  value  of,  1290. 

verdict  for  injury  to,  set  aside  as  excessive,  1328  n. 
PEST-HOUSE,  location  of,  near  farm,  1123. 

d.  on  taking  property  for,  1156. 
PETROLEUM,  d.  against  telegraph  company  for  loss  of  purchase  of,  889. 

d.  on  injunction  bond  for  failure  to  secure,  685b. 
PHILIPPINES,  d.  under  code  of,  28a,  n. 
PHOSPHATE  ROCK,  d.  for  removal  from  land,  935  n. 

delay  in  delivery  of,  153n. 

no  recovery  for  speculative  value  of,  685&. 
PHOTOGRAPHIC  NEGATIVES,  value  of,  250. 
PHOTOGRAPHS,  value  of,  250. 
PHYSICAL  APPROPRIATION  of  property,  1115. 

PHYSICAL  DEFECT  of  parties,  may  be  shown  on  breach  of  promise  of  mar- 
riage, 6416. 
PHYSICAL  ENDOWMENT  function  and  capacity,  importance  of,  170o. 
PHYSICAL  EXAMINATION,  power  of  court  to  require,  1309. 
PHYSICAL  HARM,  result  of  mental  injury,  43;i. 
PHYSICAL  IMPACT,  whether  necessary  for  recovery,  436. 
PHYSICAL  INCONVENIENCE,  d.  for,  42. 
PHYSICAL  INJURIES,  compensation  for,  39,  41a,  1117  n. 

permanent,  86c. 

by  maUcious  prosecution,  457. 

by  false  imprisonment,  462. 

excessive  d.  for,  1346. 

to  property,  1121. 

See  Pehsonal  Injuries. 
PHYSICAL  INTERFERENCE  with  properi;y,  1114. 

destruction  of  beneficial  use  by,  1116. 
PHYSICAL  INVASION  of  real  estate,  1116.  • 
PHYSICAL  POWER,  impairment  of,  41a. 
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PHYSICAL  SUFFERLN'G.    See  Pain. 

from  wrongful  imprisonment,  compensation  for,  457,  462. 
PHYSICAL  TRAINING,  loss  of,  by  death  of  parent,  577. 
PHYSICIAN,  non-arrival  of,  47. 

recovery  for  sense  of  shame  by  wrongful  act  of,  47. 

services  costing  plaintiff  nothing,  67. 

message  to,  not  delivered,  169. 

called  to  case  in  Chicago,  170  n. 

injury  to,  180,  182. 

paid  by  fees,  180. 

measure  of  d.  for  injury  to,  180  n. 

how  far  necessary  to  employ  skilful,  2216. 

only  reasonable  care  required  in  selecting,  2216. 

disr^ard  of  advice,  221b. 

interest  on  account  of,  308a,  n. 

necessity  of  employing  in  cases  of  personal  injury,  491. 

agreement  by,  not  to  practice,  632. 

d.  for  failmre  to  deliver  telegram  to,  8815. 

obligation  to  call.    iSee  Medicaid  Aid. 
PIANO,  d.  for  breach  of  warranty  of,  770. 
PICTURE,  value  of,  251. 

libellous,  value  of,  265. 

d.  for  breach  of  warranty  of,  773. 
PIER,  d.  for  breach  of  contract  to  construct,  647c,  n. 
PILES,  contract  to  drive,  608. 
PIPE,  d.  for  wrongful  cutting,  941. 
PIPE  LINE,  d.  on  bond  to  indemnif3-  against  construction  of,  806. 

right  of  way  taken  for,  1165. 

support  from  coal  strata  for,  1166c. 

d.  by  laying,  1166c. 

nearness  of,  to  imderlying  coal,  1166c. 

probable  breaking  of,  1166c. 
PISTOL,  whether  baggage,  873  n. 
PLACE  of  estimating  value,  245-247. 

where  market  value  of  goods  is  to  be  taken,  738. 

where  value  of  goods  not  delivered  is  to  be  taken,  738. 

of  estimating  value  of  goods  lost  by  carrier,  845. 
PLACER  MINING,  land  used  for,  1171a. 
PLAN,  and  model  of  a  machine,  200. 

access  to  road  on,  1096. 

of  railroad  company,  1149. 

of  construction,  change  in,  1152. 
PLANS,  contained  in  lost  package,  152. 

recovery  of  expense  of,  for  breach  of  contract  to  convey,  6076. 

for  house,  d.  for  loss  of,  850. 

change  in  building  of,  1164. 
PLANK  ROAD,  substitution  of  railroad  for,  1109. 

located  on  county  road,  is  new  burden,  1152a. 
PLANK  SIDEWALK,  d.  for  removing,  944. 


3306  INDEX 

[References  are  to  sections,  d.  means  damage;  n,  means  note.] 

PLANKING,  expense  of,  1152a. 

of  track,  1152a. 
PLANNING  improvement,  negligence  in,  1110  n. 
PLANT,  depreciation  of,  1171d. 
PLANTS,  destraction  of,  165. 
PLASTERING,  non-repair  of,  209  n, 
PLATES,  value  of  stereotype,  250. 
PLAY,  d.  for  injunction  against  producing,  685e,  n. 
PLEA  OF  JUSTIFICATION  as  aggravation  of  d.  for  libel  or  slander,  447. 

for  false  imprisonment,  466. 

for  breach  of  promise  of  marriage,  640a. 
PLEA  IN  ABATEMENT,  assessment  of  d.  after,  1273. 
PLEA  TO  THE  DAMAGE,  1274. 
PLEADING  of  special  d.  in  action  for  death,  584a. 

reform  in,  does  not  affect  difference  between  tort  and  contract,  602. 

allegation  of  seduction  necessary  in  breach  of  promise  of  marriage.  639. 

d.  limited  by  amoimt  claimed  in,  854  n. 

recoupment  must  be  specially  set  up  in,  1046. 

whether  payment  may  reduce  recovery  though  not  stated  in  pleadings, 
1074. 

averment  of  d.,  1257. 

d.  beyond  amount  laid,  1258. 

in  replevin,  1258. 

double  d.,  1258. 

method  of  curing  the  error,  1259. 

when  averment  not  material,  1260. 

averment  of  d.  not  otherwise  material,  1260, 

special  d.,  1261. 

prospective  d.,  1262. 

exemplary,  double  and  treble  d.,  1263. 

interest,  1264. 

special  d.,  actions  for  injury  to  real  estate,  1265. 
for  breach  of  contract,  1266. 
against  carriers,  1267. 
for  injury  to  personal  property,  1268. 
for  loss  of  business,  1269. 
for  personal  injury,  1270. 

extent  of  allegation  required,  1270a. 

for  other  torts,  1271. 

answers,  1271a. 
PLEASURE,  infringement  of  personal,  1123, 
PLEASURE  BOAT,  use  of,  196. 
PLEDGE,  time  of  estimating  value  on  wrongful  sale  of,  509. 

of  stock,  measure  of  d.  for  wrongful  sale  of,  609,  511,  531. 

by  factor,  d.  for  unauthorized,  821. 

by  agent,  d.  for,  821. 

recoupment  in  action  for  conversion  of,  1069, 
PLEDGEE,  recovery  by,  76,  79,  497d. 

for  loss  of  use  of  property,  537. 
for  wrongful  attachment,  565. 
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PLEDGEE— Contonued, 

on  replevin  bond,  6916. 

of  bill  or  note,  recovery  by,  703, 

against  owner,  78. 

by  owner  against,  80. 

recoupment  in  action  by,  1069. 

reduction  of  d.  against,  for  conversion,  1069. 
PLEDGED  PAPER,  compensation  for,  703. 
PLEDGOR,  recovery  by,  80,  497c, 
PLUMBING,  failure  to  repair,  155. 
POLE  of  carriage,  d.  for  breach  of  warranty  of,  765. 
POLES,  nearness  of,  to  residence,  1149  n. 
POLICE,  recovery  on  bond  of  chief  of,  692a. 

POLICE  POWER,  no  recovery  for  changes  in  railroad  required  under,  1152a. 
POLICY  OF  INSURANCE.    See  Insurance. 

value  of,  259,  730. 

accident,  731. 

assessment,  732. 

mutual,  730. 

open,  712. 

valued,  711,  713. 

benefit  of,  170a, 

interest  on,  301, 

interest  on  unvalued,  312. 

interest  for  failure  to  adjust  loss  on,  314a. 

time  from  which  interest  runs  on,  302. 

agreement  to  assign  or  keep  yaUd,  623. 
to  issue  paid-up,  730. 

d.  for  loss  of,  727. 

breach  of  contract  to  take,  623. 

breach  of  contract  to  procure,  623. 

breach  of  contract  to  keep  alive,  623. 

d.  for  breach  of  contract  to  issue,  727. 

money  received  on  policy  of,  692y. 

clause  in,  modifying  rule  of  indemnity,  716, 

refusal  to  issue  or  continue,  720. 

effect  of  several  on  one  building,  720,  722o. 

neghgence  of  agent  in  procuring,  816. 

loss  of,  by  neghgence  of  agent,  817. 

d.  for  faUiu:e  of  agent  to  cancel,  818o. 

d.  for  loss  of,  by  delay  in  delivery  of  money,  856a, 

failure  to  cancel,  by  delay  in  transmitting  telegram,  881. 
POLLUTION,  of  stream,  35  n. 

peyeral  persons  causing,  36a,  n, 

expense  of  saving  injuries  after,  226(2. 
POND,  d.  for  filUng,  92,  941. 

taking  waters  of  great,  1119. 
POOL,  d.  on  breach  of  contract  to  enter,  200. 

of  stagnant  water,  1165. 
POOR  DEBTOR'S  BOND,  686. 
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POPULATION,  establishment  of  new  centre  of,  is  general  benefit,  1129. 
PORK,  d.  for  breach  of  warranty  of,  764,  771. 
PORTAGE  railway,  land  taken  for,  1171e. 
PORTO  RICO,  d.  under  code  of,  28a,  n. 
PORTRAIT,  value  of,  251a. 

libellous,  value  of,  265. 
POSITION  of  parties,  d.  for  libel  or  slander  aggravated  by,  445. 

value  of  particular,  11656. 
POSSESSION,  delay  in  delivering,  167. 

of  premises,  185. 

necessary  to  maintain  action  of  trespass  q.  c.  /.,  931. 

d.  for  breach  of  covenant  to  give,  984a  et  seq. 

of  leased  premises,  d.  for  refusal  to  give,  984. 
consequential  d.,  984. 
loss  of  profits,  984. 

d.  for  refusal  to  give,  987. 

d.  for  breach  of  covenant  by  lessee  to  give  up,  99^'. 

practical  ouster  of,  1116. 

taking,  without  assessment  of  d.,  1151  n. 

entry  under  conveyance  from  mortgagor  in,  1175. 
POSSESSOR,  recovery  of  nominal  d.  by,  70. 
POSSESSOR  OF  CHATTELS,  d.  recoverable  by,  76. 

in  replevin,  77. 

recovery  against  owner  by,  78. 

recovery  by  owner,  79. 
POSSESSOR  OF  LAND,  recovery  by,  926. 

without  title,  cannot  recover  m  emment  domain  proceedings,  1154a. 
POSSESSORY  ACTION,  replevin  is,  691a. 
POSSIBILITY  of  reverter  has  no  ascertainable  value,  1155. 

of  future  change,  allowance  for,  1165. 

of  procuring  other  land,  1172. 
POSTAL  CARD,  failure  to  furnish,  45. 
POSTAL  CLERK,  d.  for  injury  to,  860. 
POSTER,  d.  for  breach  of  contract  to  print,  618  n. 
POSTMASTER,  d.  in  action  against,  5636. 
POSTPONEMENT  of  performance,  liquidated  d.  prevented  by,  425 

of  deUvery  of  goods  sold,  d.  how  affected  by,  737. 
POSTS,  expenses  of,  1152a. 
POTATOES,  d.  for  sale  of  decayed,  2126. 

amount  of  loss  on,  170a,  n. 
POTENTIAL  VALUE  included  m  actual,  1085. 
POUND  STERLING,  exchange  for,  275. 

value  of,  in  this  country,  275. 
POVERTY  of  defendant,  proof  of,  to  affect  exemplary  d.,  385. 

cannot  be  shown  in  action  for  breach  of  promise  of  msirriage, 
638. 

affecting  d.  for  defamation,  445. 

cannot  be  shown  to  mitigate  d.  for  defamation,  448. 

of  plaintiff,  irrelevant  in  action  for  personal  injury,  486c. 
does  not  affect  compensatory  d.,  490. 
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POVERTY— ConMnued. 

no  aggravation  of  d.  for  personal  injury  by,  490,  490  n. 
in  actions  for  death,  574a,  580. 
'  in  actions  for  breach  of  promise  of  marriage,  639o. 

of  family  shown  in  action  for  death,  580. 
POWER,  supply  of  inadequate,  2126. 

breach  of  contract  to  furnish,  608. 

d.  for  breach  of  contract  to  supply,  for  building,  646. 

d.  for  breach  of  warranty  on  sale  of,  762. 

d.  for  illegal  cutting  off,  by  landlord,  9906. 

d.  for  breach  of  covenant  by  landlord  to  furnish,  995. 

d.  for  deficiency  of,  in  contract  to  convey  land  for  saw  mill,  1016. 

of  the  public  over  private  property,  1107. 

to  grant  license,  1080. 

physical  d.  for  impairment  of,  485a. 

motive,  1165e. 

of  earning  money,  1171d. 
POWER  HOUSE,  building  of,  near  property,  1121  n. 

operation  of,  near  property,  1121  n. 

value  of  property  for,  11716. 
POWERS,  permissive,  recovery  for  d.  under,  1089. 

act  outside  charter,  1110. 

compulsory  and  permissive,  distinction  between,  1111. 
PRACTICAL  JOKE,  causing  nervous  shock,  43^. 

hurt  feelings,  natural  consequence  of,  43^. 
PRACTICE,  agreement  by  physician  not  to,  632. 
PRACTICE  OF  COURT,  1272  et  seq. 

d.  upon  demurrer  overruled,  .1272-. 
upon  demurrer  to  evidence,  1272. 
upon  plea  in  abatement,  1273. 
upon  plea  to  the  d.,  1274. 
upon  default,  1275. 

entire  or  several  d.,  joinder  of  good  and  bad  counts,  1276. 

judgment  when  arrested,  1277. 

count  bad  in  part,  1278. 

joint  torts,  1279. 

several  torts  by  different  defendants  in  the  same  suit,  1280.   ' 

award  of  arbitrators,  1281. 

costs,  1282. 

obsolete  judgment  of  "damage  clear,"  1283. 

form  of  verdict,  1284. 

d.  as  affecting  jurisdiction,  1285. 

right  to  begin,  1286. 

d.  on  appeal,  1286a. 

d.  on  dissolution  of  injunction,  12866. 

as  to  setting  aside  verdict,  1329. 
PRAIRIE,  d.  for  setting  fire  to,  214. 

value  of  use  of,  908. 
PRECAUTIONS,  to  be  taken  to  avoid  consequences  of  injury,  21'4a. 
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PREEMPTION  law,  tenant  of  land  under,  may  recover  compensation  in  eminent 

domain,  1154a. 
PRE-EXISTING  DISEASE,  compensation  for  aggravation  of,  1216. 
PREFERENCE  in  administration  of  fund  in  court,  what  law  regulates,  1383. 
PREGNANCY,  recovery  for,  by  woman  seduced,  477, 
PREJUDICE,  ground  for  setting  aside  verdict  for  exemplary  d.,  388. 

verdict  set  aside  for,  1326. 
PRELIMINARY  INJUNCTION,  action  on  bond  for,  685. 
PREMATURE  SALE  by  agent,  d.  for,  821. 
PREMISES,  notice  of  special  use  for,  167. 

business,  eviction  from,  182  n. 
loss  of  use  of,  189. 

recovery  for  loss  of  use  of,  on  injunction  bond,  685e. 

d.  for  illegal  entry  by  landlord  upon,  9906t 

custom  appertaining  to,  1105. 

rendered  unhealthy,  1165. 

trade  appertaining  to,  1105. 
PREMIUM  NOTE,  recovery  on,  703. 

d.  for  consequences  caused  by,  867,  870. 
PREMIUM  OF  INSURANCE,  to  be  added  to  value  of  cargo,  712. 
PREPARATION  to  use  land,  expense  of,  not  recoverable  on  failure  to  give  notice^ 
1022. 

to  perform,  recovery  of  expense  of,  607. 
PRESUMPTION,  in  action  for  death,  584a. 

against  wrong  doer  in  action  for  breach  of  the  contract,  610. 
PRESUMPTION  OF  VALUE,  against  defendant,  1300. 

plaintiff,  1300. 
PBETIUM  AFFECTIONIS,  251a. 
PREVENTING  loss,  duty  of  party  as  to.   See  Avoidable  Consequences. 

enlargement  of  brick-yard,  1165&. 

flow  of  surface  water,  1166(2. 
PREVENTIVE  reUef,  2. 

PREVIOUS  ENTRY,  value  as  affected  by,  1174. 
PRICE,  to  be  later  agreed  upon,  1075. 

no  notice  of,  but  of  sub-contract,  163. 

market,  198. 

of  goods  to  be  fixed,  by  appraisers,  734. 

obtained  at  resale  fixes  measure  of  d.,  755. 

whether  d.  for  breach  of  warranty  of  chattel  measured  by,  750,  761,  762. 

received  on  resale  as  evidence  of  value,  762. 

received  at  auction,  as  evidence  of  value,  762. 

as  evidence  of  value,  762,  777. 

d.  for  sale  below  authorized,  822. 

sale  by  agent  at  greater  than  fixed,  824. 

payment  by  agent  of  excessive,  827. 

of  message,  when  recoverable,  893. 

recovery  for  error  of  telegram  transmitting,  885. 

paid  by  plaintiff,  recovery  of  mesne  profits  not  affected  by,  908. 

whether  recoverable  on  refusal  to  accept  deed  of  land,  1024. 

of  goods,  recoupment  in  action  for,  1036,  1038-1040,  1047, 1059  el  seq. 
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PRICE— Cmtinued. 

of  land,  recoupment  in  action  for,  1040,  1052. 
of  goods  sold,  recoupment  in  action  for,  1060. 
paid  for  land,  evidence  of,  1149  n. 
market,  increase  in,  1162. 
PRICE-LISTS  as  evidence  of  value,  1299. 
PRIDE,  compensation  for  woxmded,  47. 
recovery  for  injury  to,  50. 
d.  for  injury  to,  by  alienation  of  affection,  480a. 

on  breach  of  promise  of  marriage,  637,  638. 

in  action  for  injury  to  passenger,  861. 
PRINCIPAL,  recovery  by,  of  expenses  of  suit  to  which  agent  has  subjected  him, 
240. 
liability  of,  for  ratified  act,  651. 
counsel  fees,  834. 

must  reimburse  agent  for  expenditures  and  liability,  834. 
indemnity  for  loss  or  expense,  834. 
must  make  compensation  to  agent  for  sei?viceSj  834a. 
liability  of,  to  agent,  809  et  seq.    See  Agent. 
interest  not  recoverable  after  pajTnent  of,  339. 
PRINCIPAL  AND  SURETY,  d.  between,  784  et  seq. 
contract  to  indemnify,  784-787,  791-794. 

to  pay  debt,  786,,  788,  789. 

to  save  from  liability,  788,  795. 

to  save  harmless,  791-793. 
measure  of  d.  between,  788. 
how  far  indebtedness  a  d.,  790. 
actual  loss  recoverable,  794. 
what  is  payment,  796. 
payment  by  note,  796,  797. 
payment  by  bond,  796,  799. 

in  land  or  goods,  796,  800. 

by  mortgage,  796,  800. 
to  constitute  pasTnent  note  must  be  accepted  as  such,  796,  798. 
French  law  as  to,  797  n. 
civil  law  as  to,  797  n. 
cmly  actual  loss  recoverable,  801. 
reduction  of  d.,  801. 
effect  of  a  judgment,  802. 
liability  for  costs  and  expenses,  803. 

where  suit  was  unnecessary,  804. 

necessity  of  notice  of  suit,  805. 
under  French  law,  805. 
consequential  d.  to  surety,  806. 
co-sureties,  807. 
costs  between  co-sureties,  808. 
PRINCIPAL  SUIT,  no  recovery  on  attachment  bond,  for  defending,  682o. 
PRINT,  d.  for  breach  of  contract  to,  614  n. 
PRIOR  assessment,  d.  not  foreseen  at  time  of,  1082. 
injury,  recovery  for  aggravation  of,  121b. 
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PRIOR— Cora^mued. 

litigation,  expense  of,  recoverable  only  when  necessary,  236. 

See  Expense  op  Litiqation,  236. 
PRIORITY  of  process,  suit  to  test,  566. 
PRISON-BOUNDS  BOND,  686. 
PRIVACY,  excessive  d.  for  invasion  of,  1343. 

interference  with,  1165. 

of  lands,  interference  with,  1096. 

loss  of,  1101. 

recovery  for  invasion  of,  929. 
PRIVATE  and  public  injury,  distinction  between,  1123. 

easement,  acquisition  of,  11495. 

letters,  nominal  d.,  107a,  n. 

nuisance,  1166d. 

property,  appropriation  of,  for  public  use,  1077,  1107. 

property,  power  of  the  public  over,  1107. 

right  of  ferriage,  1171a. 

road,  proximity  of  railway  crossing  to,  1078. 
obstruction  of,  1096. 
owner  compelled  to  build,  1109. 
enhancement  of  value  by,  1178. 
compensation  for,  1178. 
value  of  property  enhanced  by,  1179. 
laying  out,  as  pubUc  way,  1178. 
PRIVILEGE,  imperfect,  as  affecting  d.  for  defamation,  4486. 
PRIZE,  loss  of  opportunity  to  compete  for,  200. 

had  been  offered,  200. 
PRIZE  MONEY,  salvage  is  not,  599c. 
PRO  RATA  recovery  upon  rescission  of  contract,  655c. 
PRO  RATA  INTINERIS,  amount  of  compensation,  841. 
PROBABILITY  of  loss,  172. 
PROBABLE  frightening  of  horses,  1165. 

breaking  of  pipe  line,  1166c. 

profits,  proof  of,  1169. 
PROBATE  PROCEEDINGS,  no  recovery  of  expense  of,  2416. 

order  for  pa5Tnent  of  money  in,  bears  interest,  334. 
PROCEDURE,  the  conflict  of  laws  as  to,  1383. 
PROCEEDING,  mterest  impending,  1179o. 
PROCEEDINGS,  condemnation,  proof  in,  1163. 
building  of  road  without,  1165c. 

costs  and  expenses  for  defending  against.  1166a. 
PROCESS,  interest  interrupted  by  legal,  341. 

exemplary  d.  for  abuse  of,  365. 

abuse  of,  564. 
PROCURING  other  land,  possibiUty  of,  1172. 
PRODUCT,  expected,  value  of,  1716. 

value  lessened,  not  value  of  material,  199. 
PRODUCTION,  cost  of,  does  not  measure  value,  495. 

PROFANE  LANGUAGE,  evidence  that  deceased  did  not  use,  not  admitted  in 
action  for  death,  580a. 
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PROFANITY,  may  be  shown  on  breach  of  promise  of  marriage,  641. 
PROFESSION,  Uquidated  d.  in  agreement  not  to  carry  on,  418. 
evidence  of,  as  bearing  on  value  of  tilne,  482. 
agreement  not  to  practice,  632. 
PROFESSIONAL  EARNINGS,  180. 
PROFESSIONAL  INCOME,  loss  of,  181. 
PROFESSIONAL  MAN,  measure  of  d.  for  injury  to,  180  n. 

no  way  of  fixing  a  general  scale,  180. 
PROFITS,  173  el  seq.   See  Certainty  op  Proof. 
I. — Generai.  PrinciplIis 
what  are,  173,  613. 

often  loosely  used  in  sense  of  gain  prevented,  172a,  173. 
when  recoverable,  174,  176. 
must  be  proved,  174. 
allowance  of,  how  regulated,  174. 
early  cases  as  to,  175. 

recoverable  if  proximate,  natural  and  certain,  176. 
rule  governing  recovery  of,  177. 

cannot  be  recovered  upon  entire  destruction  of  property,  178. 
which  might  be  reasonably  anticipated)  180. 
made  but  for  presence  of  rivals,  183. 

fair  rental  value  recovered,  as  mesne,  186.   S6e  Mesne  Profits. 
not  anticipated  rents  but  rental  value  constitutes,  186. 
specific,  189. 

estimation  of  expected,  191. 
included  in  market  value,  198. 

in  actual  value,  1247. 
as  measuring  value  of  business,  254. 
compensation  by  share  of,  670. 
subject  of  marine  insurance,  709. 
constructive  total  loss  of,  711. 
loss  of,  146,  164,  1169. 
evidence  of,  1169. 
proof  of,  probable,  1169. 
certain  and  uncertain,  1087. 

must  be  reasonably  certain,  167. 

no  recovery  for  loss  of  uncertain,  889. 

speculative,  cannot  be  recovered  on  breach  of  covenant  to  renew 

lease,  996. 
expected  from  use  of  money  too  speculative  for  recovery,  685ft. 
II. — From  What  Derived 

from  use  of  money,  1716,  179. 

of  money,  equivalent  to  interest,  179. 

of  business,  181,  193. 

of  established  business,  182. 
of  business  of  uncertain  nature,  182o. 
of  unlawful  business,  182fr. 
of  new  business,  183. 
vendor's  business,  1936. 
of  deceased  not  considered  in  d.  for  death,  574. 

208 
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PROFITS— Coreiireited. 

breach  of  contract  to  share,  625. 

on  exclusive  territory,  633. 

lost  by  defect  in  machinery,  646. 

recovery  of,  on  injunction  bond,  685e. 

loss  of,  by  nuisance,  948. 
of  a  contract,  192,  613. 

for  a  share  in  the  profits  of  a  business,  193. 

agency  commission  contracts,  193a. 

in  restraint  of  trade  or  competition,  1936. 

of  a  partnership  agreement,  193. 

probable,  of  whaling  voyage  not  recoverable,  193. 

of  an  undertaking  collateral  to  contract  in  suit,  194. 

how  far  affected  by  possibility  of  other  employment,  608. 

what  are,  609. 

recovery  of,  613. 

partly  performed,  616. 

how  affected  by  fluctuations  in  market,  636c. 

measure  of,  when  cost  of  performance  fluctuates  during  period  of 
contract,  636j,  636fc.  * 

from  use  of  land,  171&,  188. 

recovery  of,  on  injunction  bond,  685a. 

injunction  against  taking,  6856. 

doweress  whether  entitled  to,  921. 

d.  for  failure  of  title  to,  975. 

to  be  set  up  against  interest,  981. 

occupied,  whether  recoverable  on  title  bond,  1054. 
of  resale,  162,  197,  739,  843. 

how  far  enters  into  value,  248. 
from  the  use  of  machinery,  190.  . 

of  a  vessel,^  196. 
expected  from  a  sale  of  goods,  197. 

included  in  the  market  price,  198. 

on  expected  sale  by  agent,  633. 
of  manufacture  of  raw  material,  199,  766. 
from  competition  or  speculation,  200. 
by  manufacturing  logs,  164. 
on  voyage  broken  up,  175. 
by  rental  of  building,  183. 
by  working  a  mine,  184. 
by  selling  coal,  184. 
by  selling  clay,  18  . 
by  sawing  logs,  186. 
of  business  premises,  189. 
of  sinking  wells,  192. 
of  partnership,  193. 
of  theatrical  performance,  193. 
of  the  use  of  personal  property,  195. 

from  expected  use  of  new  building,  too  uncertain  for  recovery,  645. 
expected  from  goods  bought,  742a. 
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FROFITS— Continued. 

on  purchase  not  made  by  agent,  825,  826. 
expected  from  leased  premises,  984. 
III. — Loss  Caused  by  What  Injury 

by  carrier's  neglect  to  deliver  shaft  oif  engine,  144. 

on  stopping  mill,  by  reason  of  steam-engine  not  being  furnished,  165. 

by  raw  material  not  being  delivered,  166. 

by  personal  injury,  180-182. 

by  loss  through  injury  to  capacity  for  labor,  180. 

probable  future  increase  of  capacity,  180a. 
by  obstructing  the  use  of  land,  184. 
by  failure  to  give  possession  of  real  estate,  185. 
by  failure  to  put  a  structure  on  land,  186. 
by  loss  of  use  of  a  road  or  bridge,  187. 
by  wrongful  eviction,  188. 
by  loss  of  use  of  business  premises,  189. 
by  injury  to  machinery,  190. 
by  injury  to  crop,  191. 
by  not  delivering  machine,  190. 
by  breach  of  warranty  of  seed,  191. 
by  wrongful  discharge  of  agent,  193a. 
by  loss  of  use  of  personal  property,  195. 
by  loss  of  use  of  a  vessel,  196. 
by  breach  of  warranty  of  raw  material,  199,  766. 
by  delay  in  constructing  railroad  crossing,  688a. 
by  failure  to  deliver  goods  sold,  742a. 
by  neglect  of  agent  to  buy,  825,  826. 
by  failure  to  transport  goods,  843. 

by  failure  to  furnish  cars  for  transportation  of  coal,  843a. 
through  delay  in  delivery,  854,  856. 
by  delay  in  transportation  of  goods,  856. 
by  delay  in  unlading  a  vessel,  857. 
by  default  of  passenger  carrier,  864. 
by  failure  to  transmit  telegram,  882. 
by  default  of  telegraph  company,  882,  888,  889. 
through  trespass  on  lands,  927. 
through  nuisance,  948. 

by  failure  to  deliver  possession  under  lease,  987,  1022. 
through  neglect  to  repair,  992. 
by  infringement  of  patent,  1228,  1230. 
by  violation  of  copyright,  12466. 
by  violation  of  trade  mark,  1246c. 
IV. — In  What  Actions  Recovekable 
in  case  of  wrongful  attachment,  175. 
in  case  of  capture,  175. 

of  colUsion,  175. 
in  case  of  telegraph,  200,  882,  888,  889. 
in  action  for  maUcious  prosecution,  459. 
in  admiralty,  593,  594; 
on  attachment  bond,  682. 
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PROFITS— Core(mM6(f. 

on  accident  policy,  731. 

in  condemnation  proceedings,  1169. 

in  elevated  railway  cases,  1206. 

in  patent  suits.    See  Patents. 

when  allowed  in  equity,  1230^. 
apportionment  of,  1232. 
plaintiff  must  sepai'ate,  1233. 
cannot  recovet  entire,  1234. 
sometimes  recovered  entire,  1237. 
method  of  estimating,  1238-1240. 
in  excess  of  d.,  1241. 
interest  on,  1244. 
PROJECTING  bay  windows,  11666. 

eaves,  11666. 

spouts,  11666. 

steps,  11666. 
PROJECTIONS  in  streets,  11666. 

PROMISE,  by  which  deceased  assisted  plaintiff,  in  action  for  death,  581. 
PROMISE  OF  MARRIAGE,    47.  See  Breach  of  Promise  or  Marriage. 
PROMISSORY  NOTE,  interest  on,  287.      See  Note. 
PROMOTION,  future  probabiUty  of,  172. 

hope  of,  is  too  speculative  for  consideration,  180o. 

deceased  person's  chance  of,  shown  in  action  for  death,  5S0a. 

conjectural,  not  considered  in  determining  value  of  time,  860. 

loss  of  chance  of,  860. 
PROMPTNESS,  notice  of  special  need  for,  169a. 
PROOF,  best,  possible  must  be  given,  171. 

of  possibility  of  replacement,  228i. 

of  loss  in  policy  of  insurance,  722. 

of  consideration,  in  action  for  breach  of  warranty,  964. 

certainty  of,  ordinary  rules  as  to,  1087. 

in  condemnation  proceedings,  1163. 

of  probable  profits,  1169. 

of  market  value,  1171e.   i 

mode  of,  1287. 

burden  of.   See  Burden  of  Proof. 
PROPERTY. 

I. — In  General 

d.  a  species  of,  529. 

compensation  for  injury  to,  39. 

how  measured,  40. 

mental  suffering  caused  by  injiuy  to,  44a. 

tortious  injury  to,  44a. 

bringing  of  converted,  into  court,  54. 

returned  to  owner,  55. 

recovery  of,  58. 

application  of,  to  benefit  of  injured  party,  59. 

and  person,  d.  to,  by  the  same  act,  85c. 
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PROPERTY— Conimued. 

invasion  of,  causing  small  d.,  103. 
act  causing  injury  to,  151. 
compensation  for  deprivation  of,  173. 
breach  of  contract  to  supply,  2126. 
left  on  hand,  duty  to  use,  213. 
injured,  salvage  of  fragments  of,  818. 
expense  of  following  and  recovering,  226c, 
injury  to,  in  attempt  to  avoid  loss,  226j. 
interest  on  value  of,  317. 
diminution  in  value  of,  316. 
contract  valuation  of,  whether  enforced,  417. 
salvage  for  saving,  599c. 
d.  for  breach  of  contract  to  deliver,  617,  618. 
breach  of  contract  for  exchange  of,  621. 

depreciation  in  value  of,  recoverable  on  attachment  bond,  682. 
recovery  for  loss  of,  on  account  of  injunction,  685e. 
recovery  for  loss  of,  by  appeal,  6S8o. 
sale  of,  suspended,  by  appeal,  688a.    ■ 
destruction  of,  may  be  shown  on  detinue  bond,  691c. 
d.  for  loss  of,  by  guardian,  6926. 
injury  to,  by  failure  to  deliver  goods,  742. 
recoupment  for  destruction  of,  in  axstjon  to  recover  wages,  1065. 
patents  a  species  of,  1213. 

recovery  for  injury  to,  under  Civil  Damage  Act,  1250. 
sales  as  evidence  of,  1298. 
excessive  d.  for  injury  to,  1334. 
value  of.    iSee  Value. 
II. — Taking  of,  by  Eminent  Domain 

legal  signification  of,  1117,  1121,  1123,  1131. 

"damaged"  or  "injured,"  1118. 

appropriation  of,  vmder  English  statutes,  1076-1105. 

taking  of,  1106,  1114. 

compensation  for  taking,  1106. 

for  damaging  or  injuring,  1106. 
right  of,  1107. 

power  of  the  public  over  private,  1107. 
taking  of  private,  1107. 
kinds  of,  which  may  be  taken,  1107. 
change  of  use  of,  after  taking,  1-109. 
granting  of,  for  pubUc  use  by  deed,  1109. 
unauthorized  d.  to,  1110. 
physical  interference  with,  1114. 
interference  with  beneficial  use  of,  1114. 
physical  appropriation  of,  115. 
injuries  to  adjacent,  1115. 
imposition  of  servitudes  on,  1116. 
injury  to  support  of,  1116. 
throwing  ashes  on,  1116. 
throwing  cinders  on,  1116. 
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PROPERTY— Conimued. 

throwing  soot  on,  1116. 

throwing  surface  water  on,  1117  n. 

injury  to  physical,  1121. 

deprivation  of  enjoyment  of,  1121. 

deprivation  of  use  of,  1121. 

operation  of  power-house  near,  1121  n. 

taking  of,  under  Illinois  constitution  of  1870,  1121. 

d.  to  personal,  1123,  1169. 

cost  of  removing  personal,  1123,  1169. 

not  taken,  rights  pertaining  to,  1149a. 

damage  to,  under  Virginia  constitution,  1123. 

maintenance  of  two  uses  of,  1152a. 

inconvenience  from  division  of,  1163. 

division  of,  1164,  1165. 

appearance  of  as  left,  11655. 

condition  of,  as  left,  11656. 

near  railroad,  1166. 

held  by  water  company  acquisition  of,  IVIld. 

net  yield  of,  held  by  city,  1179. 

value  of,  by  what  affected,  1151. 

selling  value  of,  1164. 

value  of,  for  power  house,  1171&. 

used  as  summer  residence,  1171c. 

special  value  to  owner,  1171e. 

value  of,  as  "reservoir  site,"  1171e. 

opinion  of  witnesses  on  value  of,  1171e. 
PROPOSED  improvement,  1162. 
PROPRIETARY  RIGHTS,  1149o. 

PROSECUTION,  Uability  to,  whether  a  bar  to  exemplary  d.,  386. 
PROSPECTIVE  DAMAGES.    See  Certainty  of  Proof. 
I. — In  Genebal 

for  prospective  loss,  86,  1149,  1170. 

accruing  between  time  of  action  brought  and  trial,  86a. 

for  torts,  866,  924. 

for  personal  injury,  86c. 

for  breach  of  contract,  87. 

renewed  injury  requires  a  new  action,  88. 

continuing  or  successive  breaches  of  contract,  89. 

recoverable  for  act  destroying  a  contract,  90. 

continuing  tort,  91. 

by  trespass  on  plaintiff's  land,  92. 

by  unauthorized  private  structure  or  use  of  land,  93. 

by  causing  land  to  fall,  93a. 

for  tort  causing  permanent  injury,  94. 

for  injury  caused  by  lawful  permanent  structure  or  use  of  land,  95. 

for  loss  of  service,  86,  91. 

for  obstructing  light,  93. 

for  flooding  lands,  93. 

for  diverting  or  obstructing  stream,  93. 
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PROSPECTIVE  BAUAGBS— Continued. 

for  obstructing  highway,  95. 

for  negligence  in  carrying  out  a  public  work,  95. 

for  erection  of  permanent  structure,  95. 

of  railroad  embankment,  95. 

must  be  proved  with  reasonable  certainty,  172. 

when  probable,  172. 

for  death,  574. 

from  user,  1102. 

measure  of,  1149a. 

need  not  be  averred,  1262. 
II. — For  Breach  of  Contract 

under  continuing  agreements,  87. 

of  contract,  89,  90. 

entire  and  divisible  contracts,  636ff. 

contract  to  repair,  90,  636A,  989. 

to  support,  90,  636i. 

fluctuations  in  value  during  contract:  Masterton  v.  The  Mayor,  636j. 

Goodrich  v.  Hubbard,  636fc. 

probable  future  expense  of  performing,  636Z. 

general  conclusions,  636??!. 

mutual  covenants,  636re. 

for  breach  of  contract  of  service,  90,  666. 
PROSPECTIVE  HIGHER  RENTAL,  1104. 
PROSPECTIVE  LOSS,  172. 
PROTECTION,  loss  through  deprivation  of,  when  remote,  135. 

against  freshets,  removal  of,  1117. 
PROTEST,  interest  on  money  paid  under,  303. 

of  bill  of  exchange,  d.  for,  700,  701. 

recovery  of  costs  of,  701. 
on  foreign  bill,  700. 

d.  for  negligence  in  making,  819. 

conflict  of  laws  as  to,  1375. 
PROTHONOTARY,  d.  m  action  against,  569a. 
PROVISIONS  of  older  constitutions  on  eminent  domain  (in  U.  S.),  1106. 

of  city  charters,  1112a. 
PROVOCATION,  mitigation  of  exemplary  d.  by,  384. 

of  d.  for  libel  or  slander  by,  449. 

as  affecting  d.  for  defamation,  449. 
for  false  imprisonment,  466. 

must  be  recent,  487a. 

of  d.  for  personal  injury  by,  487a. 

does  not  mitigate  compensatory  d.  for  assault  and  battery,  487,  488. 
PROXIES,  wrongfully  used  in  election,  170. 
PROXIMATE  and  natural  consequences  for  cause  of  action,  142. 
PROXIMATE  CAUSE  of  loss  in  marine  insurance,  718. 

in  action  against  agent,  816. 

of  injury  by  fire,  816. 

whether  fault  of  telegraph  company  is,  897. 
PROXIMATE  CONSEQUENCES  of  delay  in  delivery  of  goods,  856. 
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PROXIMATE  DAMAGES,  110  et  seg.,  1119. 

not  all  results  of  a  wrongful  act  are  compensated,  110 

direct  and  indirect  results  of  a  wrong.  111. 

fundamental  distinctions,  Ilia. 

and  remote  cause,  1116. 

tests  proposed  for  the  determination  of  proximate  cause,  111c. 

time  and  distance,  111(2. 

probability  and  rarity;  possibility  and  impossibility,  llle. 

causal  sequence.  111/. 

causa  sine  gud  non.    The  "but  for  which"  rule,  112. 
remote  consequences  not  compensated,  113. 
consequences  of  an  act  complex  in  nature,  114. 
Scott  V.  Shepherd,  115. 
what  consequences  are  remote,  115a. 
question  of  remoteness  a  question  of  fact,  116. 
instances  of  proximate  and  remote  consequences,  117. 
cause  and  condition,  118. 
exposure  to  risk:  negligence  concurring  with  cause  for  which  defendant 

is  not  responsible,  119. 
cases  against  carriers.    Comparative  exposure  to  risk.    Anticipation  of 

loss,  119a. 
causes  of  divergence  in  the  cases,  1196. 
analogy  in  cases  of  deviation,  119c. 

leading  cases  in  Massachusetts,  New  York  and  Pennsylvania,  119d. 
confusion  of  authorities,  119e. 

lack  of  privity  or  duty  as  affecting  cause  of  action,  120. 
supervening  from  a  collateral  cause,  120a. 
proximate  and  remote  results  of  statutory  injuries,  1206. 
Louisiana  law,  121. 

consequences  of  intermeddling  with  property,  121a. 
direct  consequence  always  proximate,  1216. 
classification  of  cases  involving  remoteness,  121c. 
interposition  of  a  natural  force,  12\d. 
loss  by  exposure  to  the  weather,  122. 
injury  by  supervening  disease  or  accident,  123. 
interposition  of  the  act  of  an  animal,  124. 
infectious  disease,  125. 

defects  in  fences  and  gates.    Straying  cattle,  125a. 
intervention  of  human  agency,  126. 
interposition  of  plaintiff,  126a. 
d.  resulting  to  feelings  of  the  injured  party,  1266. 
loss  through  a  forced  sale  of  property,  126c. 
interposition  of  act  of  a  third  person,  126d. 
concurring  neghgence  of  third  person,  126e. 
loss  of  credit,  127. 
loss  of  business,  127a. 
loss  caused  by  a  crowd  attracted,  128. 
loss  of  employment,  129. 
loss  of  a  dependent  contract,  130. 
judicial  or  other  official  action,  131. 
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PROXIMATE  DAMAGES— Conimwei. 

deprivation  of  means  to  an  end,  132. 

deprivation  of  property,  133. 

deprivation  of  business  premises,  134. 

deprivation  of  machinery,  134o. 

deprivation  of  means  of  protection  to  person  or  property,  X35. 

detention  of  property,  136. 

loss  of  service,  137. 

against  telegraph  company,  896. 

See  Remote  Damages;  Consequential  Damages. 
PROXIMATENESS,  as  only  test,  142. 
PUBLIC,  d.  common  to  general,  34. 

power  over  private  property,  1107. 

and  private  injury,  distinction  between,  1123. 
PUBLIC  DUTY,  of  carrier,  suit  based  on,  840. 

of  telegraph  company,  878. 
PUBLIC  HIGHWAY,  repairs  of,  1108  n. 
PUBLIC-HOUSE,  taking  of,  1084,  1085,  1105. 

access  to,  1092. 

diminution  of  custom,  1105. 

stand  for,  11716. 
PUBLIC  INJURY,  and  private,  distinction  between,  1123. 
PUBLIC  LANDS,  recovery  by  one  in  possession  of,  70. 
PUBLIC  LIABILITY,  general  rule  of,  1108. 
PUBLIC  MONEYS,  recovery  on  bond  of  receiver  of,  692. 
PUBLIC  NUISANCE,  no  recovery  for  d.  by,  946. 
PUBLIC  OFFICE,  WTongful  occupation  of,  40. 
PUBLIC  POLICY,  forbidding  recovery  for  mental  suffering,  43c. 

how  far  limitation  of  liability  to  telegraph  company  allowed  by,  876. 
PUBLIC  ROAD,  railway  across,  1090. 

access  to,  1095. 
PUBLIC  SCHOOL,  exclusion  from,  40, 
PUBLIC  SCHOOLHOUSE,  erection  of,  1177. 
PUBLIC  SERVICE  corporations,  actions  against,  458. 

rule  in  tort  for  failure  to  supply  protection,  143. 
PUBLIC  STREET,  closing  of,  1123. 
PUBLIC  THOROUGHFARES,  access  to,  1093. 
PUBLIC  USE,  granting  of  property  for,  by  deed,  1109. 

appropriation  of  private  property,  for,  1077. 

interfere  with,  11666. 
PUBLIC  WAY,  laying  out  private  way  as,  1178 
PUBLIC  WORK,  construction  of,  94. 

neghgently  done,  95. 

statutes  authorizing,  1077. 
PUBLICATION,  containing  two  libelous  statements,  856. 
PULMONARY  DISEASE,  may  be  shown  in  action  for  death,  581. 
PUMP,  d.  for  breach  of  wrarranty  of,  764. 
PUNISHMENT,  exemplary  d.  given  as,  360. 
PUNITIVE  DAMAGES.    See  Exemplary  Damages. 
PUNITORY  DAMAGES.    See  Exemplary  Damages. 
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PURCHASE  of  stock,  d.  for  breach  of  contract  for,  627a. 

bond  for,  679a. 

d.  against  agent  for,  825-827. 
d.  for  neglect  to,  825. 

of  wrong  goods,  d.  for,  826. 

at  excessive  price,  d.  for,  827. 

negligence  of  attorney  to  complete,  831. 

loss  of,  by  failure  to  transmit  telegram,  882. 

for  error  in  transmitting  terms  of,  886. 
PURCHASE  MONEY,  interest  upon,  301b. 

when  measure  of  d.  for  breach  of  covenant  of  warranty,  957,  961. 

of  covenant  of  seizin,  966. 

of  contract  for  sale  of  land,  1001  et  seq. 

whether  recoverable  for  failure  to  accept  conveyance  of  land,  1023. 
PURCHASE  PRICE  of  land,  recoverable  in  same  jurisdictions,  1024. 
PURCHASER  of  goods  converted,  d.  recoverable  from,  504. 

d.  against,  for  failure  to  receive  goods,  750,  753. 

of  land,  dower  in  improvements  by,  922. 

subsequent,  action  by,  1175. 
PURPOSE,  breach  of  warranty  of  fitness  for,  766. 

of  buyer  unknown  to  seller,  147. 

use  of  land  taken  for  other,  1116. 

manufacturing  impairing  usefulness  for,  11656. 

taking  of  land  for  levee,  1166(2. 

value  for  special,  11716. 

actual  value  for  residential,  1171c. 

QUALIFICATION  on  doctrine  of  allowance  of  benefits,  1125. 

of  successor,  acts  of  oflScer  pending,  6926. 
QUALITY,  d.  for  deficiency  m,  620. 

of  land,  1016. 

of  chattels,  d.  for  breach  of  warranty  of,  763. 

of  land  conveyed,  deficiency  in,  1016. 
QUANTITY,  d.  for  deficiency  in,  620. 

of  land,  1016,  1028. 

interference  with  exaction  of  penalty,  675c. 

measure  of  d.  for  breach  of  warranty  of,  763. 

of  land  conveyed,  deficiency  in,  1016. 
QUANTUM  of  d.,  a  question  for  jurj',  19. 

proof  of,  170a. 
QUANTUM  MERUIT,  interest  on,  295,  312,  314. 

after  abandonment  of  performance,  622. 

action  on,  649. 

recovery  on,  649. 

measure  of  compensation  on,  650. 

for  benefit  accepted  by  defendant,  650. 

on  acceptance  of  money  borrowed  without  authority,  650. 

in  case  of  contract  void  by  statute  of  frauds,  651. 

upon  failure  of  consideration,  652. 

for  work  done  for  defendant's  benefit,  653. 
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QUANTUM  MERUIT— Continued. 

for  extra  work,  655. 

upon  stoppage  of  work  by  act  of  God  or  of  the  law,  655c. 

where  plaintiff  has  not  completely  performed,  659-662. 

for  services,  664,  665. 

where  contract  price  for  services  is  uncertain,  670. 

for  services  rendered  on  void  contract,  6736,  673c. 

attempt  to  set  off,  1031  n. 
QUANTUM  VALEBAT,  measure  of  d.  on,  649  et  seq.    See  Quantum  Meruit. 
QUARE  IMPEDIT,  writ  of,  900. 

never  existed  in  America,  899. 
QUARRY,  value  of  land  for,  252  n. 

agreement  to,  612  n. 

opening,  is  special  benefit,  1130. 

land  appropriated,  1166c. 
QUARRY  RAILROAD,  building  of,  in  street,  1123  n. 
QUEBEC,  doctrine  of  exemplary  d.  in,  359. 

rule  in,  for  d.  on  breach  of  warranty,  962. 
QUESTION  of  due  care,  1110. 

QUIET  ENJOYMENT,  d.  for  breach  of  covenent  of,  985  et  seq.    See  Warbantt 
OF  Land. 

covenant  of,  when  broken,  961  n. 

in  lease,  985-987. 

recoupment  for  breach  of  covenant  of,  in  lease,  1057. 
QVI  FACIT  PER  ALIUM  FACIT  PER  SE,  810. 
QUI  TAM  ACTIONS,  interest  in,  333. 
QUO  WARRANTO,  appeal  from  judgment  in,  688a. 
QUOTATIONS,  market,  as  evidence  of  value,  1299. 

RACE,  prevented  from  entering  horse  in,  200. 

loss  of  opportunity  to  compete  in,  200. 
RACE  HORSE,  value  of,  246. 
d.  for  replevin  for,  540. 
contract  to  train  and  ride,  670. 
recoupment  in  action  for  price  of,  1039. 
RAGS,  d.  for  breach  of  warranty  of,  766. 
RAILROAD.    See  Cabbier  op  Passengers. 
I. — At  Common  Law 

whether  injury  through  operation  of,  is  cause  of  action,  33. 
one  action  against,  for  killing  animals,  856. 
construction  of,  and  great  public  works,  94. 
embankment,  d.  for  culvert  through,  95. 
failure  to  complete  in  time,  187. 

d.  on  breach  of  contract  to  construct  station,  194,  625,  630. 
to  construct  road,  149,  607  «.,  615  n.,  6476. 
to  employ  plaintiff  to  build,  607. 
to  build  and  operate,  620  n. 
to  extend  road,  630. 
d.  for  illegally  laying  out  in  highway,  217. 
value  of  land  for  construction  of,  252  n. 
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BMLROAD— Continued. 

profits  of  contract  to  construct,  614  n. 

d.  for  injunction  against  repairing,  685(2. 

delay  in  securing  crossing  over,  pending  appeal,  688a. 

d.  for  failure  to  deliver  stock  in,  736. 

d.  for  inconvenieiice  caused  by  building,  along  street,  948. 

depreciation  caused  by,  recoverable  on  covenant  against  incumbrances, 

970. 
covenant  by,  to  keep  streets  in  repair,  999A. 
II. — Under  Statutes  of  Eminent  Domain 
across  public  road,  1090. 
loss  from  user  of,  1105. 
granting  location  on  street  to,  1108  n. 
consent  to  building  of,  1109. 
substitution  of,  for  plank  road,  1109. 
elevation  of  roadbed,  1109  n. 
increasing  number  of  tracks  on,  1109  n. 
unusual  noises  on,  1110  n. 
improper  construction  of,  1110  n. 
obstruction  of  stream  by,  1112. 
lowering  of  street  grade  by,  1112  n. 
statute  on  elevated,  1112a,  n. 
d.  from  operation  of,  1113. 
operation  of,  in  street,  1117. 
taking  right  of  way  for,  1114. 
elevated,  on  abutting  street,  1117. 
on  highway,  1120. 

vibration  from  operation  of,  1120,  1123. 
smoke  from  operation  of,  1120,  1123. 
dust  from  operation  of,  1120. 
noise  from  operation  of,  1120,  1123. 
d.  by  construction  of,  1117  n.,  1121,  1123  n.,  1165. 
unsightliness  of  construction  of,  1121. 
construction  of  elevated,  on  street,  1121  n. 

in  street,  1123,  1149  n. 
d.  by  operation  of,  1109,  1121,  1165a. 

in  Utah,  1123. 
highway  across,  1121  n.,  1152o,  1165. 
increase  of  value  from,  1122. 
steam,  in  street,  1123. 
building  of  quarry  in  street,  1123  n. 
d.  by,  to  land  not  taken,  1123  n. 
whether  operation  of,  is  to  be  taken  as  benefit,  1131. 
d.  for  condemnation  of  land  for,  1138,  11716. 

for  boat,  11716. 

for  portage,  1171e. 
injury  after  completion  of,  1151  n. 
taking  of  land  for,  1151  n. 
d.  in  proceedings  to  condemn  right  of  way  across,  1152a. 
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UAILROAJ)— Continued. 

in  street,  not  new  burden  on  abutter,  who  does  not  own  fee  of  street, 
11520. 

new  burden  on  highway  where  fee  is  in  abutter,  1162a. 

laid  out  through  tract  of  land,  does  not  destroy  its  entirety,  1154  n. 

recovery  against,  for  taldng  by  eminent  domain,  after  previous  unlawful 
entry,  1159. 

in  neighborhood,  1162. 

through  farm  lands,  1165a. 

d.  by  elevated,  1165a. 

inconvenience  in  crossing,  11656. 

exposin-e  to  injiuy  in  crossing,  1165&. 

noise  made  by  elevated,  11656,  n. 

property  near,  1166,  11716. 

taking  of  right  of  way,  1166c. 

liability  of,  to  fence,  1167. 

not  obliged  to  construct  farm  crossings  in  Kansas,  1167. 

near  dwelling,  1168  n. 

value  for,  1171e. 

special  value  of  land  for,  1171,  1171e. 

grading  for,  11716. 

appropriation  of,  for  highway  purposes,  1173. 

improvements  placed  on  land  by,  1175. 

lands  taken  by,  1175. 
RAILROAD  COMPANY,  plan  of,  1149. 
RAILROAD  CROSSING,  changing  grade  of,  ll51  n. 

proximity  of,  to  private  road,  1078. 
RAILROAD  EMBANKMENT,  building,  1120,  limd. 
RAILROAD  FRONTAGE,  cutting  off  from,  11656. 
RAILROAD  LOCATION,  taking,  1119  n. 

RAILROAD  RIGHT  OF  WAY,  taking  of  telegraph  right  of  way  over,  1149. 
RAILROAD  SHARES,  breach  of  contract  to  buy,  751. 
RAILROAD  STATION,  establishment  of,  is  special  benefit,  1130. 
RAILROAD  STRUCTURE,  d.  from,  1149  n. 
RAILROAD  TRACK,  d.  for  failure  to  run  to  mill,  607  n. 

highway  across,  1165c. 
RAILROAD  YARD,  street  across,  1152a. 
RAIN,  leaking  in,  155. 

d.  for  injury  to  contents  of  building  by,  644. 

undermining  of  house  by,  1164. 
RAISING  water  level  on  land,  1116  n. 

street  grade,  1123  n. 

embankments,  1165. 
RAPE,  on  wife,  recovery  by  husband  for,  48. 
RATE  of  interest  on  legacy,  301c. 

on  money  paid  out  by  surety,  304. 

in  general,  324a. 

in  admiralty,  597a. 

the  conflict  of  laws  as  to,  1378. 

See  Interest. 
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BATE — Continued. 

of  salvage,  599c. 

of  compensation  for  services  of  attorney,  834o. 

of  freight  due  to  carrier,  841. 

of  insurance,  increase  in,  1166  n.,  11666,  n. 
RATES,  d.  for  discrimination  in,  857a. 
RATIFICATION  of  act,  as  basis  of  exemplary  d.,  380a. 
RATING,  expense  of  new,  in  admiralty,  589. 
RAW  MATERIAL,  warranted,  199. 
REAL,  mental  injury  must  be,  46a. 
REAL  ACTIONS,  d.  in,  898  et  seq. 

dower.    See  Dower. 

ejectment.    See  Ejectment. 

waste.    See  Waste. 
REAL  BENEFITS,  not  allowed  in  New  York,  1130a. 
REAL  COVENANTS,  951  et  seq. 
I. — In  General 

origin  of  the  rule,  951. 

peculiar  rule  of  d.  for  breach  of,  951. 

restricted  recovery,  951. 

the  ancient  warranty,  952. 

actual  loss  measures  the  d.  for,  953. 

what  constitutes  breach  of,  953. 

are  cumulative,  953. 

ordinary,  in  deeds,  953. 

civil  law  analogies,  954. 

under  French  code,  955. 
II. — Covenants  of  Warranty  and  Seisin 

of  warranty  and  quiet  enjoyment,  956  et  seq.     See  Warranty  of 
Land. 

what  constitutes  a  breach,  956. 

recovery  of  consideration  on  total  breach.  New  York  rule,  957. 

improvements  excluded  by  New  York  Rule,  958. 

the  New  York  rule  followed  in  most  states,  959. 

good  faith  required,  960. 

assignee's  d.,  961. 

recovery  of  value  at  time  of  eviction,  improvements  included,  New 
England  rule,  962. 

general  discussion  of  the  rules,  963. 

proof  of  consideration,  964. 

where  the  consideration  is  not  pecuniary,  965. 

of  seisin  and  right  to  convey,  966. 

consideration  with  interest  and  expenses  recoverable,  966. 
III. — Covenants  Against  Incumbrances 

general  principles,  967. 

incumbrance  removable,  968. 

total  eviction,  969. 

permanent  incumbrance  on  the  land,  970. 

improvements,  971. 

covenant  to  remove  incumbrances,  972. 
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REAL  COVENANTS— ConimMed. 
IV. — General  Pkinciples 

nominal  d.,  953,  973. 

mortgages,  974. 

eviction  from  part  of  land,  975. 

partial  failure  of  title,  976. 

after  acquired  title,  American  doctrine  of  estoppel  by  deed,  977. 

reduction  of  d.,  978. 

title  perfected  by  grantee,  expenses  recoverable,  979. 

expenses  must  be  reasonable,  980. 

consequential  d.  not  recoverable,  980a. 

interest,  981. 

expense  of  defending  or  of  obtaining  possession,  982. 

counsel  fees,  983. 

recoupment  in  case  of  breach  of,  1053. 

in  leases.    See  Landlord  and  Tenant. 
REAL  ESTATE,  additional  d.  for  continued  withholding  of,  89. 

failure  to  give  possession  of,  185. 

bond  of  administrator  on  obtaining  license  to  sell,  692j. 

guardian,  whether  liable  on  bond  for  sale  of,  692A;. 

general  principles  modified  in  actions  concerning,  898. 

actions  for  possession  of,  899,  900. 

modem  forms  of  action  for  recovery  of,  901. 

"physical  invasion"  of,  1116. 

contracts  for  conveyance  of.    See  Land. 
REAL  ESTATE  AGENTS,  negligence  of,  829. 
REAPING-MACHINE,  warranty  of,  767. 

REASONABLE,  counsel  fees  recoverable  on  injunction  bond  must  be,  685?n. 
REASONABLE  COMPENSATION,  carrier  entitled  to,  841. 
REASONABLE  EXPENDITURE,  power  of  court  to  determine  what  is,  228. 
REASONABLENESS,  of  attempt  to  avoid  loss,  226m. 

of  expense,  of  avoiding  for  jury,  228. 
REBATE,  recovery  of  secret,  439i. 

at  custom-house,  d.  for  injury  to  goods  during  transportation  reduced  by, 
852. 
REBUILD,  election  on  fire  policy  to,  723. 

d.  for  breach  of  covenant  to,  994. 
RECAPTURE,  prevents  recovery  for  total  loss,  711. 
RECEIPT,  whether  conclusive  of  amount  due,  650. 
RECEIPTOR,  nominal  d.  against,  106. 

goods  having  been  delivered  to,  106. 

recovery  by,  4976. 

d.  against,  567. 

liability  of,  684. 

obligation  of,  567. 

mitigation  of  d.  against,  567. 

measure  of  d.  against,  667. 
RECEIVER,  interest  payable  by,  311/. 

whether  entitled  to  interest,  340a. 

d.  against,  for  negligent  action,  5596. 
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REGEIYER— Continued. 

d.  on  bond  to  seciire  appointment  of,  69  Id. 

appeal  from  order  appointing,  6880. 

of  i)ublic  moneys,  recovery  on  bond  of,  692. 

of  telegram,  action  by,  878. 
RECIPROCAL  DAMAGES  in  replevin,  542. 
RECITAL  in  bond,  binds  surety,  681a. 
RECOGNITION  of  land  as  street,  by  deed,  11496. 
RECONSTRUCTION  of  appliances,  1164. 

RECORDING  DEED,  liability  of  officer  for  negligence  in,  692  h. 
RECOUPER,  same  as  recoupment  in  old  law,  1034. 
RECOUPMENT,  interest  on  balance  after,  3146. 

for  work  not  performed  according  to  contract,  656. 

of  possible  earnings,  in  action  for  wrongful  discharge  of  servant,  665. 

of  d.,  for  improper  service,  674. 

in  action  on  note,  695. 

of  d.  for  breach  of  warranty  on  contract  of  sale,  762a. 

for  improvements  by  tenant  in  action  for  mesne  profits,  915. 

in  action  for  mesne  profits,  918. 

by  reason  of  insolvency  of  covenantor,  973. 

for  fraud  in  sale  of  land,  973. 

in  action  by  landlord  for  rent,  9996. 

none  for  tort,  in  action  for  rent,  9995. 

for  deficiency  in  quantity  of  land  sold,  1016. 

reduction  of  recovery  by  amount  of  adverse  claims  1030. 

difference  between,  and  set-off,  1033. 

for  liquidated  or  unliquidated  demands,  1033. 

original  meaning  of,  1034. 

modern  meaning  of,  1035. 

in  action  on  bill  or  note,  1036,  1039,  1040,  1050. 
for  defect  in  goods,  1036,  1060. 
on  contract  of  construction,  1036,  1067. 

in  England,  1038; 

breach  of  warranty  in,  1038,  1039,  1060. 

in  America,  1039. 

misbehavior  in  performance  of  duty,  1039,  1066. 

principle  on  which  the  doctrine  of,  is  founded,  1040. 

in  action  against  acconimodation  endorser,  1040. 

action  for  price  of  land,  1040,  1052. 

claim  recouped  must  be  recoverable  in  action,  1041. 

must  be  against  plaintiff  alone,  1041. 

against  a  minor,  not  allowed,  1041. 

not  allowed  for  remote  loss,  1041. 

must  arise  from  same  subject-matter  as  principal  claim,  1042. 

must  exist  before  beginning  of  suit,  1043. 

form  of  action  immaterial  in  case  of,  1044. 

in  actions  of  tort,  1044. 
of  replevin,  1044,  1057. 
of  detinue,  1044. 
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RECOUPMENT— Con^mued. 

for  forcible  entry  and  detainer,  1044. 

to  enforce  mechanic's  lien,  1044. 
notice  of,  1045. 
must  be  pleaded,  1046. 
where  both  demands  are  unliquidated,  1047. 
election  between,  and  cross-action,  1048. 
no  recovery  by  defendant  in  case  of,  1049. 
for  installment,  1051. 
in  case  of  fraud  in  sale  of  land,  1052. 
breach  of  real  covenants,  1053. 
receipt  of  profits  of  land,  1054. 
trespass  by  grantor  of  land,  1055. 
fraud  in  effecting  lease  of  land,  1056. 
breach  of  covenants  in  lease,  1057. 
tort  of  landlord,  1058. 
sale  of  chattels,  1059  et  seq. 

non-delivery  of  part,  1059. 

fraud  or  false  representations,  1060. 

breach  of  term  of,  1061. 
sale  of  good-will  of  business,  1062. 
contract  for  hire  of  chattels,  1063. 
contract  of  service,  1064  et  seq. 
departure  without  notice,  1064. 
destruction  of  master's  property,  1065. 
misbehavior  in  performance  of  duty,  1066. 
contracts  of  construction,  1067. 
contracts  of  carriage,  1068. 
pledges,  1069. 

misapplication  of  the  term,  1069. 
miscellaneous  contracts,  1070. 
foreclosure  of  mortgage,  1070. 
exchange  of  property,  1071. 
prevents  recovery  for  same  cause,  1072. 
failure  to  claim,  does  not  bar  action  for  same  cause,  1073; 
of  payment  not  pleaded,  1074. 
after  verdict,  1075. 
RECOVERY  of  funeral  expenses,  570a. 

for  diminution  in  value  of  reservoir,  1080. 
for  d.  under  permissive  powers,  1089. 
for  improvements  on  land,  1104. 
for  physical  discomfort,  1123. 
for  inconvenience,  1123. 

beyond  compensation.    See  Exemplary  Damages. 
RECOVERY  OF  SPECIFIC  PERSONAL  PROPERTY,  action  for,  526  et  seq. 
detinue,  527. 
replevin,  528. 

separate  action  by  defendant,  528a. 
nominal  d.,  529. 
early  English  statutes,  530. 

209 
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RECOVERY  OF  SPECIFIC  PERSONAL  PROPERTY— CoTrimwed. 
value  of  the  property,  351. 
recovery  by  owner  of  a  special  interest,  631a. 
plaintiff  bound  by  valuation  in  writ,  632. 
value,  when  to  be  estimated,  533. 
value  increased  by  l^bor  of  defeated  party,  534. 
d.  for  detention,  635. 
decrease  in  value,  536. 
loss  of  the  property  pending  litigation,  536a. 
value  of  use,  537. 
interest  as  d.  for  detention,  538. 
increase  or  income  of  the  property,  539. 
consequential  d.,  540. 

sequestration  proceeding  in  Louisiana,  541. 
reciprocal  d.,  642. 
REDEMPTION  of  mortgage,  expense  of,  recoverable  in  action  for  breach  of 

covenant,  968. 
REDRESS,  subject  of  d.  a  branch  of  the  law  of,  1. 

of  property  owner  for  unauthorized  d.,  1110. 
extension  of,  1119. 
REDUCTION  of  amount  of  adverse  claim.    See  Recoupment 
REDUCTION  OF  DAMAGES,  how  effected,  53  et  seq. 
not  by  offer  of  specific  reparation,  53. 
whether  by  bringing  property  into  court,  54. 
by  reparation  accepted  by  plaintiff,  66. 
by  return  to  general  owner,  55o. 
by  reparation  preventing  actual  loss,  66,  213. 
by  reparation  accepted  from  third  party,  57. 
by  recovery  of  property,  58. 
by  appUcation  of  property  to  plaintiff's  benefit,  59. 

only  if  accepted  by  plaintiff,  69. 

or  if  he  cannot  object,  60. 
by  application  authorized  by  law,  60. 

in  case  of  seizure  by  creditor,  .60. 

by  proceeds  of  informal  sale  after  legal  seizure,  61. 

by  executor  de  son  tort,  61. 

by  payment  of  plaintiff's  debt  by  sheriff,  61. 
by  offer  of  reparation  that  would  prevent  further  loss,  62. 
by  benefit  conferred  on  injured  party,  63. 
in  actions  for  flooding  lands,  64. 
none  where  benefit  is  enjoyed  in  common  with  others,  65. 

nor  where  not  caused  directly  by  wrongful  act  itself,  66. 

nor  by  benefit  received  from  third  parties,  67. 

nor  by  charitable  aid,  67,  860. 

Qor  by  amount  received  on  insurance  policy,  67o. 
by  return  of  property,  435. 
by  value  of  carcass  of  animal,  435. 
for  conversion,  493a. 

by  return  of  goods  converted,  494a,  4946, 
by  repurchase  of  property,  494c, 
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REDUCTION  OF  DAMAGES— Continued. 

in  action  against  public  officer,  548. 

by  return  of  property  illegally  attached,  665. 

by  return  of  goods  or  their  proceeds,  565a. 

for  death,  583. 

in  admiralty,  691. 

for  collision,  591. 

for  breach  of  contract,  608. 

for  breach  of  contract  to  buy  stock,  627a. 

by  offer  to  take  back  discharged  servant,  667. 

for  services  of  infant,  673a. 

on  statutory  bond,  681. 

on  attachment  bond,  682. 

on  replevin  bond,  691a. 

on  detinue  bond,  691c. 

on  sheriff's  bond,  692i. 

on  pohcy  of  marine  insurance,  719. 
of  fire  insurance,  726. 

on  contract  of  indemnity,  801. 

against  co-surety,  808a. 

for  non-deUvery  by  carrier,  848. 

by  acceptance  of  insurance  money,  849. 

for  injury  during  transportation,  852. 

not  by  gratuitous  nursing,  860. 

none  by  recovery  on  insurance  policy,  860. 

for  mesne  profits,  908,  909,  918. 

because  loss  was  inevitable,  928. 

from  injury  to  land,  929. 

by  after  acquired  title,  977. 

on  real  covenants,  978. 

for  breach  of  contract  for  share  of  crop,  989. 

for  failure  to  pay  rent,  9996. 

on  breach  of  contract  to  convey  land,  1013. 

by  set  off  or  recoupment,  1030  pt  seq. 

on  account  of  payment  after  suit  brought,  1074. 

by  common  benefit,  1125. 

for  taking  by  eminent  domain,  1160a. 

hypothetical,  not  allowed,  1161. 
RE-ENTRY  requisite  for  disseizee  to  bring  trespass,  931. 
RE-EXCHANGE,  amount  of,  700. 

on  foreign  bill,  700,  701. 

on  notes,  inland  bills  and  bank  checks,  700a. 

no  recovery  for,  unless  necessary,  701. 

conflict  of  laws  as  to,  1375. 
REFECTORY,  loss  of  profits  of,  by  nuisance,  948. 
REFEREES,  report  of,  may  be  set  aside  as  excessive,  1328. 
REFRIGERATOR,  furnishing  defective,  2126,  n. 

d.  for  destruction  of,  766. 
REFUSAL  to  take  goods  manufactured,  d.  for,  752. 

to  transport  by  carrier,  842. 
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REFUSAL— Con/ireued. 

of  vendor  to  convey  land,  d.  for,  1007. 
REFUSE,  d.  for  depositing  in  pond,  941. 
REGALIA,  d.  for  delay  in  transportation  of,  856. 
REGISTER  OF  DEEDS.    See  Deeds. 
REGULATIONS,  right  of  telegraph  company  to  make,  876. 

must  be  reasonable,  876. 

d.  limited  by,  876. 
RE-IMBURSEMENT  of  agent  by  principal,  834. 

of  surety  on  subsequent  bond,  692c. 
RE-INSTATE,  election  on  policy  of  fire  insurance  to,  723. 
RE-INSTATEMENT,  cost  of,  1172(i. 
RE-INSURANCE,  728. 

whether  required  after  lapse  of  policy,  212. 

cost  of,  730. 
RELATIONS,  exemplary  d.  ioi  injury  to,  51. 

RELATIONSHIP,  may  be  indicated  to  the  company  by  terms  of  the  message, 
169. 

notice  of,  in  telegram,  894c. 
RELATIVE,  d.  for  mental  suffering  for  default  in  delivering  message,  announcing 

sickness  or  death  of,  8946. 
RELEASE,  from  wrongful  arrest,  recovery  of  expense  of,  226d. 

expense  of,  recoverable  in  action  for  false  imprisonment,  463. 

from  imprisonment,  expense  of  obtaining,  463. 

of  debtor,  d.  on  bond  to  secure,  686. 

recovery  of  expense  of  obtaining,  in  action  on  real  covenant,  979. 

of  d.,  1109  n. 

effect  of,  on  liability  for  negligence,  1110  n. 

of  dower,  d.  for  failure  to  procure,  1016. 

covenant  to  make,  1019. 
RELIEF,  equitable,  3. 
REMAINDER-MAN,  of  chattel,  recovery  by,  83. 

compensation  recoverable  by,  for  taking  by  eminent  domain,  1156. 
REMAND,  whether  remote  consequence  of  wrongful  arrest,  464. 
REMEDIAL  reUef,  2. 
REMEDY,  to  be  commensurate  with  injury,  29. 

wherever  common  law  gives  a  right,  29. 

wherever  there  is  a  wrong,  97. 

not  generally  known  not  requisite,  221a. 

rule  of  d.  as  affected  by,  389. 

for  death,  election  of,  571c. 
REMITTANCE,  d.  against  agent  for  failure  to  make,  819. 
REMITTITUR,  1259. 

to  cure  excess  of  verdict,  1330. 

when  will  be  entered,  1331. 

of  excess,  1331. 
REMOTE,  avoidable  consequences  are,  202. 

counsel  fees  are  not,  230. 
REMOTE  CONSEQUENCES  of  false  imprisonment,  464. 

not  recoverable  in  marine  insurance,  718. 
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REMOTE  DAMAGES,  ch.  vu. 

not  all  results  of  a  wrongful  act  are  compensated,  110. 

direct  and  indirect  results  of  a  wrong,  111. 

fundamental  distinctions.  Ilia. 

proximate  and  remote  cause,  111b. 

tests  proposed  for  the  determination  of  proximate  cause,  111c. 

time  and  distance,  lllrf. 

probability  and  rarity;  possibility  and  impossibility,  llle. 

causal  sequence,  111/. 

causa  sine  qvd  nmi.    The  "but  for  which"  rule,  112. 

remote  consequences  not  compensated,  113. 

consequences  of  an  act  complex  in  nature,  114. 

Scott  V.  Shepherd,  115. 

what  consequences  are  remote,  115a. 

question  of  remoteness  a  question  of  fact,  116. 

instances  of  proximate  and  remote  consequences,  117. 

cause  and  condition,  118. 

exposure  to  risk:  negligence  concurring  with  cause  for  which  defendant  is 

not  responsible,  119. 
cases  against  carriers.    Comparative  exposure  to  risk.    Anticipation  of 

loss,  119a.  ^ 

causes  of  divergence  in  the  cases,  1196. 
analogy  in  cases  of  deviation,  119c. 

leading  cases  in  Massachusetts,  New  York  and  Pennsylvania,  119rf. 
confusion  of  authorities,  119e. 

lack  of  privity  or  duty  as  aifecting  cause  of  action,  120. 
d.  supervening  from  a  collateral  cause,  120a. 
proximate  and  remote  results  of  statutory  injuries,  1206. 
Louisiana  law,  121. 

consequences  of  intermeddUng  with  property,  121a. 
direct  consequence  always  proximate,  1216. 
classification  of  cases  involving  remoteness,  121c. 
interposition  of  a  natural  force,  121d. 
loss  by  exposure  to  the  weather,  122. 
injury  by  supervening  disease  or  accident,  123. 
interposition  of  the  act  of  an  animal,  124. 
infectious  disease,  125. 

defects  in  fences  and  gates.    Straying  cattle,  125a. 
intervention  of  human  agency,  126. 
interposition  of  plaintiff,  126a. 
d.  resulting  to  feelings  of  the  injured  party,  1266. 
loss  through  a  forced  sale  of  property,  126c. 
interposition  of  act  of  a  third  person,  126d. 
concurring  negligence  of  third  person,  126e. 
loss  of  credit,  127. 
loss  of  business,  127a. 
loss  caused  by  a  crowd  attracted,  128. 
loss  of  employment,  129. 
loss  of  a  dependent  contract,  130. 
judicial  or  other  official  action,  131. 
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REMOTE  DAMAGES— Continued. 

deprivation  of  means  to  an  end,  132. 

deprivation  of  property,  133. 

deprivation  of  business  premises,  134. 

deprivation  of  machinery,  134a. 

deprivation  of  means  of  protection  to'  person  or  property,  135. 

detention  of  property,  136. 

loss  of  service,  137. 

for  conversion,  506a. 

on  statutory  bond,  680. 

not  recoverable  on  attachment  bond,  682. 

not  allowed  on  injunction  bond,  685. 

of  sale  by  agent  without  authority,  838. 

not  recoverable  against  carrier,  852. 

for  trespass  on  land,  what  are,  932. 

no  recoupment  can  be  allowed  for,  1041. 

excluded,  1086.    See  CoNSEQirENTiAii  Damages. 
REMOVABLE  NUISANCE,  d.  for,  948. 
REMOVAL,  expense  of,  149. 

of  tenant's  furniture,  167. 

to  other  premises,  cost  of,  226^. 

to  accept  service,  607. 

d.  for  expense  of,  607o. 

in  action  for  breach  of  contract  to  employ,  607  n. 

of  buildings,  d.  for,  935o,  1168. 

of  soil,  d.  for,  939. 

of  chattels,  recovery  of  d.  for,  in  action  for  trespass  on  land,  943. 

of  lateral  support,  1110  n.,  1123  n. 

of  timber,  1168. 

of  protection  against  freshets,  1117. 

of  shade  trees,  1122. 

of  personal  property,  cost  of,  1123. 
REMOVE  incumbrances,  breach  of  covenant  to,  972. 
REMOVING  property,  expense  of,  1169. 
REMUNERATION,  arbitrary,  in  insurance,  709,  715. 
RENEW,  d.  for  breach  of  covenant  to,  996. 

RENEWALS  of  insurance,  agent  entitled  to  commissions  on,  834e. 
RENT,  illegal  distraint  for,  100. 

loss  of,  155. 

likelihood  in  particular  case  of  receiving,  186. 

payable  in  kind,  279c,  n. 

interest  on,  307,  919. 

payable  in  chattels,  interest  on,  313o. 

deposit  to  secure,  whether  liquidated  d.,  414. 

entire,  when  recoverable  for  a  breach  of  contract  to  occupy  a  room,  612. 

how  far  recoverable  for  delay  in  constructing  building,  645. 

recovery  of,  on  injunction  bond,  685a. 

injunction  against  collecting,  6S5c. 

recovery  for  loss  of,  on  sequestration  bond,  691rf. 

of  real  estate,  not  chargeable  on  bond  of  executor  or  administrator,  692/. 
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recoverable  against  insurance  company  during  rebuilding,  723. 

not  recoverable  on  policy  of  fire  insurance,  724. 

contract  to  pay  another's,  789. 

covenant  of  sub-lessee  to  pay,  789. 

neglect  of  agent  to  collect,  829. 

not  measure  of  mesne  profits,  907. 

for  use  of  improvements,  whether  recoverable  itt  action  for  mesne  profit, 
.  909a. 

mesne  profits  reduced  by  payment  of,  918. 

interest  on,  in  action  for  mesne  profits,  919. 

compensation  for  loss  of,  by  nuisance,  948. 

action  to  recover,  999a. 

d.  for  breach  of  contract  to  pay,  999a. 

excuse  for  payment  of,  999c. 

apportionment  of,  999(i. 

recoupment  in  action  for,  1040,  1067. 

no  recoupment  for  tort  of  landlord  in  action  for,  1042. 
RENTS  AND  PROFITS  of  land,  equalling  interest,  3016. 

doweress  whether  entitled  to,  921. 

of  land  whether  chargeable  to  vendee  on  breach  by  vendor  to  convey, 
1012a. 

loss  of,  1151  n.,  1166d. 

See  Mesne  Profits. 
RENTAL  VALUE,  184,  189,  1171c. 

recovery  of,  1716. 

of  land,  as  d.  for  use,  685a. 

of  property,  not  delivered,  recoverable,  742. 

of  land,  d.  for  diminution  of,  932. 

recovery  for  diminution  of,  948. 

of  leased  premises,  what  is,  984,  988. 

what  is,  999e. 

allowance  for,  dining  delay  in  conveyance,  1021a. 

as  basis  of  compensation,  1081. 

higher  prospective,  1104. 

in  elevated  railway  cases,  1203. 

loss  of,  1165c. 

evidence  of,  1171a. 
REPAIR,  neglect  to,  causing  injury,  35. 

contract  to  keep  gate  in,  89. 

breach  of  contract  to,  prospective  d.  on,  89,  90. 

contract  to  keep  cattle-passes  in,  90. 

consequential  d.,  155. 

agreement  to,  155. 

failure  to  keep  in,  189. 

contract  to  keep  machinery  in,  190. 

of  a  ship,  196. 

avoidable  consequences,  202,  205,  209,  226. 

agreement  by  landlord,  209. 

tenant's  agreement  to  make,  210, 


3336  INDEX 

[References  are  to  sections,  d.  means  damage;  n.  means  note.] 

REPAIR— Conimwet/. 

expense  of,  recoverable,  226(i. 

of  injury  from  defective  boiler,  226d. 

where  reasonable  to  make,  226  n. 

expense  of  litigation,  240. 

interest  on  money  spent  for,  316. 

of  chattel,  expense  of,  435,  438. 

expense  of,  in  case  of  collision,  589,  592. 
in  admiralty,  689. 

avoidable  consequences  not  recoverable  on  breach  of  contract  to,  608. 

d.  for  breach  of  contract  to,  614  n.,  633(i,  636/i,  6466. 
of  contract  of  bailment  for,  6336. 

of  dam,  d.  for  injunction  against,  685/. 

of  vessel,  cost  of,  as  constituting  constructive  total  loss,  711. 
recovery  for,  on  marine  policy,  714. 

d.  on  election  of  insurer  to  make,  723. 

of  road,  failure  of  agent  to  make,  829. 

commission  of  agent  for  superintending,  834(i. 

interest  on  cost  of,  in  action  for  mesne  profits,  919. 

recovery  by  tenant  of  cost  of,  926. 

recovery  of  cost  of,  in  action  for  injury  to  land,  932. 

of  injury  caused  by  flooding  land,  recoverable,  942. 

breach  by  landlord  of  covenant  to,  991. 

covenant  of  tenant  to,  999A. 

d.  for  failure  to  restore  leased  premises  in  good,  999y. 

recoupment  for  breach  of  covenant  of,  1061. 

of  public  highway,  1108  n. 

covenant  to.    See  Covenant. 
REPARATION,  rules  of,  under  Roman  law,  24. 

offer  of,  does  not  reduce  d.,  53. 

specific,  53. 

accepted,  reduces  d.,  55. 

offer  of,  reduces  d.  if  it  would  prevent  loss,  56. 

by  third  party,  57. 

preventing  further  loss,  62. 

offer  of,  by  defendant,  222. 
REPEATED  MESSAGE,  876. 
REPETITION  of  telegraphic  message,  876. 

REPETITION  OF  DEFAMATION,  whether  provable  in  aggravation,  384a,  n., 
446. 

d.  for,  444a,  448d. 

proof  that  slanderous  words  were  as  mitigation  of  d.,  448d. 
REPLACEMENT  of  trestle  by  embankment,  1109. 
REPLACEMENT  IN  THE  MARKET,  208a,  228a  et  seg. 

connection  of  replacement  with  the  rule  of  avoidable  consequences,  228a. 

replacement  not  a  duty,  2286. 

possible  cases  of  replacement,  228c. 

contracts  for  carrying  stocks  on  a  margin,  228rf. 

the  measure  of  d.  in  stock-carrying  contracts,  228e. 

non-speculative  stock  contracts,  228/. 
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REPLACEMENT  IN  THE  MARKET— Conimwed. 

contracts  for  purchase  and  sale  of  chattels,  228ff. 

connection  of  this  subject  with  the  rule  of  higher  intermediate  value, 

228A. 
proof  of  replacement,  228i. 
necessity  of,  735. 
cost  of,  1171d,  1172a. 

same  as  market  value,  228c. 

as  bearing  on  value,  735a. 

when  price  of  goods  has  been  paid  in  advance,  744. 

as  evidence  of  value  of  buildings,  935a. 
necessity  of,  upon  non-deUvery  of  goods  sold,  735. 
vendee  under  no  duty  of,  741. 
REPLEVIN,  recovery  in,  by  owner  of  limited  interest  in  possession,  77. 
by  general  owner,  78. 

for  part  of  goods,  no  action  in  trespass  for  rest,  85ft. 
nominal  d.  for  detention  of  personal  property  in  action  of,  101  n. 
no  evidence  as  to  length  of  period  of  detention,  107a,  n. 
avoidable  consequences  in,  214,  216. 
costs  of  action  of,  in  action  for  conversion,  226c. 
expenses  of  litigation  not  recoverable  in,  233. 
no  recovery  of  counsel  fges  in,  235a. 
interest  in,  317,  538. 
exemplary  d.  in,  375. 

d.  for  failure  to  hand  over  goods  replevied,  556. 
higher  intermediate  value,  whether  recoverable  in,  507. 
action  of,  .526  el  seq. 
bond  must  be  given,  526,  528. 
distinction  between,  and  trover,  528. 

rule  of  d.  the  same  whether  plaintiff  or  defendant  recovers,  528. 
much  modified  by  statute,  528. 
separate  action  by  defendant,  528a. 
nominal  d.  in  actions  of,  629,  531,  535. 
early  English  statutes  as  to,  530, 
value  of  property  in,  631. 
recovery  by  owner  of  a  special  interest,  531a. 
valuation  in  writ,  whether  conclusive,  532. 
when  value  of  property  estimated  in  action  of,  533. 
when  labor  of  defeated  party  to  be  considered  in  action  of,  634. 
d.  for  detention  in  action  of,  535. 
'    when  it  becomes  like  an  action  of  trover,  535. 
d.  for  decrease  in  value  of  property  taken  in,  536. 
loss  of  the  property  pending  litigation,  636a. 
value  of  use,  537. 

interest  as  d.  for  detention  of  property  in,  538. 
compensation  for  natural  increase  of  property  in,  539. 
income  of  the  property,  639. 
consequential  d.  in  action  of,  640. 
similar  to  sequestration  proceedings  in  Louisiana,  541. 
reciprocal  d.  for,  542. 
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BEPLEVm— Continued. 

value  of  property  when  estimated  in  action  on,  690. 

destruction  of  goods  taken  in,  before  judgment,  691. 

reduction  of  d.  on,  691a. 

is  possessory  action,  691a. 

for  fences,  d.  in,  938. 

recoupment  in  action  of,  1044,  1057. 

after  distress  for  rent,  recoupment  in  action  of,  1057. 
REPLEVIN  BOND,  d.  on,  533,  689. 

d.  for  detention  on,  535. 

action  against  sheriff  for  taking  informal  or  insufficient,  555. 

recoverj'  on,  689,  689a. 

counsel  fees  in  action  on,  not  recoverable,  689. 

recovery  of  d.  for  taking  not  assessed  in  replevin  suit,  689. 

destruction  of  property  before  payment,  691. 

recoupment  in  action  on,  1041. 
REPORT  of  master,  interest  on,  335. 

recovery  on  bond  for  failure  to  render,  692/. 
REPRODUCTION,  cost  of,  1168. 
REPUDIATION  of  plaintiff,  may  be  shown  on  breach  of  promise  of  marriage,  641. 

of  policy  of  insurance  by  company,  730. 

of  contract,  636a  et  seq. 

performable  in  instalments,  6366. 

continuance  of  performance  after,  636c. 

anticipatory  breaeh:  d.  upon  breach  before  time  for  performance,  636(i. 

d.  affected  by  fluctuations  in  the  market,  636e. 

avoidance  of  loss  by  making  forward  contracts,  636/. 

difference  between,  and  rescission,  655a. 

to  take  manufactured  goods,  d.  upon,  752. 

to  convey  land,  1012a. 
REPURCHASE  of  converted  property,  by  owner,  494c. 
REPURCHASING,  expense  of,  565a. 
REPUTATION,  injury  to,  compensated,  39,  50. 

exemplary  d.  for  injury  to,  51. 

in  business,  injury  to,  171a,  n. 

prospective  d.  for  injury  to,  172a. 

d.  for  injury  to,  by  slander  or  libel,  443. 

affecting  d.  for  defamation,  445. 

of  plaintiff,  in  mitigation  of  d.  for  slander  or  libel,  451. 

by  malicious  prosecution  458. 

d.  for  loss  of,  in  action  for  malicious  prosecution  of  civil  suit,  468. 

for  wealth  of  defendant  shown  in  action  for  breach  of  promise  of  mar- 
riage, 638. 
RES  ADJUDICATA,  1164. 
RESALE,  contemplation  of,  156. 

of  land,  156. 

d.  for  loss  of,  161,  162,  163. 

notice  of  contemplation  of,  162. 

profits  expected  from,  197. 

at  another  place,  goods  purchased  for,  246. 
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RESALE— Continued. 

value  affected  by  profit  of,  248a. 

price  of,  as  bearing  on  value,  73.56,  854. 

value  of  goods  purchased  for,  739. 

profits  of,  on  non-delivfery  of  goods,  739. 

d.  for  failure  to  supply  goods  bought  for,  742a. 

of  goods  by  seller,  on  failure  of  purchaser  to  receive,  750. 

after  non-payment  for  goods,  750. 

after  non-acceptance  of  goods  purchased,  755. 

of  goods  by  vendor  after  default,  755. 

price  received  on,  as  evidence  of  value,  762. 

on  breach  of  warranty  of  goods,  762. 

at  a  distance,  d.  for  breach  of  warranty  of  goods  purchased  for,  762,  770, 

771. 
of  warranted  goods,  d.  for  loss  of,  771. 
profit  of,  whether  recoverable  against  carrier,  844. 
d.  cannot  be  recovered  for  loss  of,  854. 
of  land,  contemplation  of  parties  as  to,  1005. 
as  evidence  of  value  of  land,  1018. 
as  evidence  of  d.  for  failure  to  accept  deed,  1018 

of  land,  no  recovery  for  loss  of,  1022. 

unless  notice  received,  1022. 
RESCISSION  OF  CONTRACT,  636/,  n. 
recovery  upon,  655a. 

of  employment,  right  of  servant  to  elect,  665. 
of  service  by  mutual  consent,  673. 
for  sale  of  chattel,  733a. 
of  sale  after  non-acceptance  of  goods,  754. 
for  sale,  d.  upon,  754. 
after  notice  of  coimtermand,  758. 
to  convey  land^  1012o. 

See  REPtTDIATION. 

RESCUE  of  vessel,  prevents  recovery  for  total  loss,  711. 
RESERVOIR,  collection  of  water  in,  whether  cause  of  action,  33. 

percolating,  whether  cause  of  action,  33. 

breaking  away  of,  whether  cause  of  action,  33. 

recovery  for  diminution  in  value,  1080. 

taking  of  land  for,  1162. 

construction  of,  1164. 

imlawful  entry  to  construct,  1175. 

and  dam,- 1162. 
RESERVOIR  PURPOSES,  taking  of  land  for,  1085,  1151  n. 

land  condemned  for,  1171e. 
RESERVOIR  SITE,  property  condemned  for,  11716. 

value  of  property  as,  1171e. 
RESIDENCE,  nearness  of  poles  to,  1149  n. 

adaptability  of  land  for,  11716. 

summer  property  used  as,  1171c. 

actual  value  for,  1171c. 
RESPONDEAT  SUPERIOR,  810. 
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RESTAURANT,  eviction  from  premises  used  as,  182n. 

value  of  land  for,  252  n. 
RESTRAINT,  of  trade,  contracts  in,  1935. 

RESTRICTIVE  COVENANT,  d.  for  depreciation  caused  by,  970. 
RESTITUTION,  demand  under  writ  of,  690. 

RESTORATION  of  land  after  flooding,  recovery  of  expense  of,  942. 
RESTRAINING  ORDER,  d.  caused  by,  685. 
RESTRICTIONS,  effect  of,  on  value  of  fee,  1158. 
RESTS,  annual,  in  accounts  when  allowed,  344. 
RETAIL  value  of  goods,  197,  722. 

profits  from  sale  at,  197. 
RETAIL  PRICE  includes  profits,  197. 
RETRACTION  of  defamation  as  affecting  d.,  453. 
RETURN,  accepted,  nominal  d.,  after,  98. 

of  chattels  to  owner,  435. 

d.  for  failure  to  make,  556. 

d.  for  false,  557. 

of  borrowed  property,  contract  for,  633b. 

judgment  for,  in  replevin,  689. 

judgment  for,  does  not  bar  defendant  in  action  on  replevin  bond,  691a. 

d.  on  sheriff's  bond  for  failure  to  make,  692i. 

not  corresponding  to  warranty,  759. 

of  goods  shown  in  reduction  of  d.,  55a. 

of  goods,  reduction  of  d.  for,  565o. 

of  goods  converted,  reduction  by,  493o,  494a,  494b. 

of  property,  as  reducing  d.,  435. 

of  property,  d.  for  failure  to  make,  6336. 
RETURNING  EXECUTION,  neglect  in  not,  103. 
REVENGE,  exemplary  d.  for,  364. 
REVERSION,  d.  for  injury  to,  74. 
REVERSIONARY  INTEREST,  in  elevated  railway  cases,  1201. 

value  of,  1084,  1085. 
REVERSIONER  of  land,  d.  recoverable  by,  74. 

defendant  answerable  in  part  to,  69. 

as  well  as  lessee,  injury  to,  71. 

recovery  by,  72. 

nominal  d.  recoverable  by,  98,  100. 

trover  by,  for  cutting  of  branches,  100. 

recovery  by,  on  fire  policy,  725. 

recovery  by,  for  injury  to  land,  926. 
REVERTER,  possibility  of,  has  no  ascertainable  value,  1155. 
REVOCATION  of  submission  to  arbitration,  d.  for,  687. 
REVOLVER,  whether  baggage,  873,  n. 
REWARD,  for  murderer,  200. 

paid  for  return  of  property  converted,  recovery  of,  494c. 
RHODE  ISLAND,  constitutional  provisions  for  allowance  of  benefits  in,  1145, 

1148. 
RIB,  excessive  d.  for  fracture  of,  1350. 
RIBBONS,  breach  of  contract  to  dye,  620  «. 
RICE,  contract  for  payment  in,  279b. 
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RIGHT  of  eminent  domain,  basis  of,  1107. 
nature  of,  1107. 

of  property,  1107. 

nominal  d.  for  infringement  of,  98. 

invaded  or  interfered  with,  nominal  d.,  104. 

belief  of,  exemplary  d.  mitigated  by,  383c. 

in  stock,  neglect  of  ageiit  to  sell,  828. 

interference  with,  1094. 

to  furnish  cloak-rooms  in  theatre,  1097. 

to  supply  refreshments,  1097. 

to  sink  shafts  in  lands  for  minerals,  1097, 

to  advertise  in  theatre,  1097. 

of  lateral  support,  1149a, 

pertaining  to  property  not  taken,  1149a. 

to  flow  of  stream,  1149a. 

not  affected,  d.  when,  11496. 

in  condemnation  proceedings,  basis  of,  11496. 

private,  of  ferriage,  1171a. 
RIGHT  OF  ACTION,  what  injuries  give,  33. 

question  of,  often  confounded  with  remote  consequences,  114. 

exemplary  d.  alone  never  give,  361. 

for  slander,  what  will  give,  443. 

personal,  1095. 
RIGHT  OF  WAY,  obstruction  of,  93  n. 

bond  to  pay  for,  677. 

unlawful  use  of,  1110.  n. 

throwing  earth  and  trees  on  land  outside  of,  1110  n. 

for  railroad,  taking  of,  1114. 

obstruction  of,  1117. 

for  telegraph,  1149  n. 
■  for  telegraph,  taking  of,  over  railroad  right  of  way,  1149. 

taking  of,  across  railroads,  1152a. 

may  form  part  of  land  to  which  it  is  appurtenant  for  eminent  domain 
proceedings,  1154. 

taken  for  pipe-line,  1165. 

taking  of,  by  railroad,  1166c. 

opening  of  new  road  across,  1167. 
RIGHT  10  CONVEY,  d.  on  covenant  of,  966. 
RING,  whether  baggage,  873  n. 
RISE  in  value,  benefits  through,  1103. 
RISK  of  conviction,  recovery  for,  in  malicious  prosecution,  458. 

of  salvor,  as  affecting  amount  of  salvage,  699c. 

of  injury,  compensation  for,  866. 

increased,  from  fire,  1149a. 

and  danger  in  general,  1165c. 
conjectural,  1165c. 

of  fire,  1164,  1165,  1166. 

from  leakage  of  gas,  1165. 

from  crossing  road,  1165c. 

to  orchard,  1165. 
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RIVER,  impairment  of  access  to,  99  n. 

obstruction  of,  182. 

loss  of  use  of  frontage  on,  1101. 

changing  current  of,  1109  n. 

change  in  course  of,  1120. 

taking  of  land  to  widen,  11716. 

land  enriched  by  sediment  from,  1171&, 

access  to  navigable,  1093. 
ROAD,  loss  of  use  of,  187. 

avoidable  consequences  of  obstruction  of,  215. 

d.  for  breach  of  contract  to  build,  614  n.,  618  n.,  647. 

d.  for  breach  of  contract  to  repair,  647. 

d.  against  agent  to  keep  in  repair,  829. 

d.  for  building,  910. 

private,  proximity  of  railway  crossing  to,  1078. 

public,  railway  across,  1090. 

narrowing  of,  1092. 

on  plan,  access  to,  1096. 

construction  of  culvert  under,  1109  n. 

private,  owner  compelled  to  build,  1109. 

through  pasture,  1149  n. 

d.  from  construction  of,  1164. 

difficulty  of  crossing,  1165. 

risk  from  crossing,  1165c. 

building,  without  condemnation  proceedings,  1165c. 

opening  of  new,  across  right  of  way,  1167. 

turnpike,  taken  for  highway,  1171(i. 

private,  compensation  for,  1178. 
enhancement  of  value  by,  1178. 
ROADBED,  of  raih-oad,  elevation  of,  1109  n. 

ROADS,  laid  out  through  tract  of  land  do  not  destroy  entirety  of  it,  1154  «. 
ROADWAY,  elevation  of,  impairing  access,  1123. 
ROBBERY,  loss  of  money  by,  whether  chargeable  to  treasurer,  692/. 
ROCK,  d.  for  breach  of  contract  to  remove,  614  n. 
ROMAN  LAW,  d.  under,  22. 

arbitrary  rules  of  reparation,  24. 

damnum  emergens  and  lucrum  cessans,  22. 

recovery  of  litigation  expenses  in,  231. 

no  exemplary  d.  in,  355. 

liquidated  d.  in,  3'92. 

as  to  sale  of  chattel,  782. 

for  breach  of  contract  of  sale,  782. 

as  to  mesne  profits,  906. 

of  stipulatio,  954. 

analogies  of,  to  relation  of  court  and  jury,  1312,  1314. 

formulae  in,  1313. 
ROME,  substitutes  for  money  in,  266. 
ROOF,  ice  falling  from,  whether  cause  of  action,  33. 

leaking,  causing  pneumonia,  155. 

machinery  injured  by  non-repair  of,  209?i. 
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ROOF— Continued. 

d.  for  breach  of  contract  to  repair,  6466. 

d.  for  destruction  of,  935a. 

d.  recoverable  by  tenant  for  defect  in,  990, 

d.  for  injury  to,  by  landlord,  9906. 

overhanging,  11666. 
ROUND-HOUSE,  location  of,  1111. 
ROYALTIES,  insurance  of,  724. 
ROYALTY,  d.  for  loss  of,  197. 

interest  upon  amount  of,  323. 

under  patent,  1216. 

as  measure  of  d.  for  infringement  of  patent,  1220. 

See  Patent. 
RUBBER  BUSINESS,  value  of  land  for,  252  n. 
RULE  of  avoidable  consequences,  1104,  1172a. 

of  d.,  in  statutes,  1112a. 

of  eminent  domain  under  new  constitutions,  1118. 
in  Illinois,  1121. 

of  market  value,  1171c. 

of  telegraph  company,  d.  limited  by,  786. 

general,  of  public  liability,  1108. 

common  law,  on  eminent  domain,  changed  by  constitutions,  1122. 

early,  on  eminent  domain,  1115. 

in  Pennsylvania,  1120. 

second,  of  eminent  domain,  1116. 

third,  of  eminent  domain,  1117. 

English,  judicial  objection  to,  1105. 

English,  on  eminent  domain  criticised,  1122. 

English,  on  eminent  domain,  in  Pennsylvania,  1120. 

Thesiger's,  1096. 

application  of,  1121. 

ordinary,  as  to  certainty  of  proof,  1087. 

as  to  certainty  of  proqf,  1094. 

as  to  certainty  of  remoteness,  1094. 

for  construing  stipulations  for  d.    See  Liquidated  Damages. 

of  evidence,  1179. 

special  on  compensation,  in  England,  1100. 

when  no  land  taken,  108$. 
RUNNING  of  trains,  1123. 

SACRIFICE,  what  is  general  average,  717. 

of  property  to  raise  money,  remote,  806. 
SAFE,  warranted  burglar-proof,  164a. 
SAFETY  appliances,  1165. 
SALARY,  continuation  of,  07. 

interest  on,  308a. 

amount  of,  set  off  in  recovery  on  bond  of  officer  of  corporation,  694. 

of  city  clerk,  set  off  on  bond,  693. 

of  office  lost  pending  appeal,  recovery  of,  688a. 
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SAI/E,  conditional.    See  Conditional  Sale. 
recovery  by  party  to,  80a. 
hope  of  making,  170. 
notice  of  contemplation  of,  161. 
d.  for  fraud  in  effecting,  4396. 
d.  from  injunction  against,  685/s. 
loss  of  opportunity  for,  by  injunction,  685A. 
d.  against  agent  for,  819,  821-824. 
by  agent,  d.  for  unauthorized,  821. 

below  price,  822. 

on  wrong  terms,  823. 

for  neglect  to  make,  824. 
d.  for  discharge  of  agent  for,  834c. 
d.  against  telegraph  company  for  loss  of,  883. 

for  error  in  transmitting  conditions  of,  886. 
of  grease,  breach  of  warranty  in,  164a. 
of  newspaper,  liquidated  d.  for  breach  of  term  of,  401. 
of  property,  suspended  by  appeal,  688a. 
of  stock,  d.  for  breach  of  contract  for,  627a. 
of  growing  crops,  737. 
by  sample,  d.  in  case  of,  761. 

of  good  will  of  business,  recoupment  in  action  for  purchase  price,  1062. 
non-compulsory,  market  value  implies,  1179. 
at  auction,  evidence  of,  1179. 
as  evidence  of  value,  1298. 
as  measure  of  d.  in  patent  suits.    <See  Patents. 
under  civil  d.  statutes.    See  Civil  Damage  Statutes. 
SALE  OF  CHATTELS 
I. — In  General 

countermand  after,  758. 

when  d.  are  to  be  estimated  upon,  758. 

right  of  rescission  upon,  758. 

d.  against  sheriff  for  error  in  making,  558. 

contract  for  exclusive  agency  for,  607,  633. 

recovery  on  sheriff's  bond  for  wrongful,  692t. 

Justinian's  laws  as  to,  782. 

civil  law  as  to,  783. 

by  agent,  d.  for  unauthorized,  821. 

recoupment  in  ca.se  of,  1059  ct  seq.    See  Recoupment. 

for  non-delivery  of  part,  1059. 

for  false  representation  or  fraud,  1060. 

for  defect  in  goods,  1060. 

for  breach  of  term  of,  1061. 
warranty  on.    See  Wabbantt  of  Chattels. 
fraud  in.    See  Fraud. 
II. — Breach  by  Vendor 

d.  in  actions  arising  from,  733  et  seq. 
introductory,  733. 
rescission,  733o. 
general  rule,  734. 
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SALE  OF  CHATTELS— Continued. 
nominal  d.  for,  734. 
after  partial  delivery,  734,  743. 
reason  generally  given  for  it  doubtful,  735. 
actual  value  and  cost  of  replacement,  735o. 
market  value  and  price  at  resale,  7356. 
delay  in  delivery,  735c. 

eicpenses  caused  by,  226(7. 
failure  to  deliver  stock,  736. 
time  when  market  value  is  to  be  taken,  737. 

where  delivery  was  postponed,  737. 

in  installments,  737. 

on  demand,  737. 
place  where  market  value  is  to  be  taken,  738. 

nearest  market,  739. 
price  receivable  on  a  sub-contract,  740. 
avoidable  consequences,  201,  205,  741. 

requirement  of  re-purchase  upon  non-delivery,  220. 

offer  of  goods  at  higher  price  after  refusal  to  deUver,  222. 

duty  of  replacement  after  breach  of  contract  for,  228a  et  seq. 
interest  on  failure  to  deliver,  313a. 
liquidated  d.  for  failure  to  deliver,  417. 

for  delay  in  delivering,  419. 
consequential  d.  for  failure  to  deliver,  153,  164,  742. 

goods  not  procurable  in  market,  163. 

at  a  special  season,  169a. 
profits,  196,  742a. 
waiver,  743. 

payment  in  advance,  744. 

the  rule  of  higher  intermediate  value  followed  in  some  jurisdictions,  745. 
disapproved  in  other  jurisdictions,  746. 

distinction  between  stock  and  merchandise,  747. 
no  just  distinction,  748. 

same  reason  for  rule  where  property  has  fallen,  749. 
collateral  agreement  broken  by  vendor,  749o. 
III. — Breach  by  Vendee 

rule  where  title  has  passed,  750. 

failure  to  pay,  price  recoverable,  750,  751. 

if  no  price  value  recoverable,  750. 
resale  upon,  750. 
instances,  751. 

manufacturing  contracts,  752. 
property  to  be  severed  from  the  realty,  752a. 
rule  where  title  has  not  passed,  753. 

remedies  for,  753. 

nominal  d.  for,  753. 
rescission,  754. 
resale  after  default,  755. 
promise  to  give  a  bill  or  note,  756. 

note  of  a  third  party,  756. 

21Q 
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SALE  OF  CHATTELS— Co^ftimwed. 

where  credit  was  given,  756. 
consequential  d.  upon,  757. 
avoidable  consequences,  757. 
interest  on  price  unpaid,  308. 
IV. — Bheach  op  Warranty  and  FRArrn 
warranties,  226^,  759. 
cases  allowing  difference  between  price  and  actual  value,  760. 

between  value  as  warranted  and  actual  value,  761. 
discussion  of  principles,  761a. 
difference  in  values  the  general  rule,  762. 
recoupment,  762a. 
warranty  of  quantity  or  value,  763. 
avoidable  consequences,  764. 
consequential  d.,  765. 

upon  warranty  of  fitness  for  a  purpose,  766. 

upon  warranty  of  machines,  767. 
of  seeds,  768. 

by  communication  of  disease,  769. 

upon  a  sub-contract,  770. 

purchase  for  sale  at  a  distance,  771. 

expenses,  772. 

litigation  expenses,  238,  773. 
warranty  of  title,  774. 

of  indorsements,  775. 

that  a  certain  sum  is  due,  776. 
fraud  in  sale  of  chattels,  777. 

Smith  V.  Bolles,  778. 

English  rule,  779. 

general  discussion,  780. 

considerations  of  practical  justice,  781. 
SALE  OP  LAND.   See  Land. 
I. — In  General 

liquidated  d.  on  contract  of,  417. 
on  execution,  d.  for  illegal,  565(i. 
II. — Breach  by  Vendor 

English  rule,  Flureau  v.  Thornhill,  1001. 

cases  following  Flureau  v.  Thornhill,  1002. 

Engel  V.  Fitch,  1003. 

Bain  ».  Fothergill,  present  English  rule,  1004. 

general  considerations,  1005. 
American  jurisdictions  following  the  English  rule,  1006. 
exceptional  cases,  vendor  refuses  to  convey,  being  able  to  do  so,  1007. 

vendor  contracts  with  reference  to  complete  title,  1008. 

the  rule  of  nominal  d.,  1009. 

substantial  d.,  in  case  of  bad  faith,  1010. 

in  case  of'knowledge  that  title  is  in  third  party,  1011. 
substantial  d.  always  recoverable,  general  rule  in  America,  1012. 
rescission,  1012a. 
reduction  of  d.,  1013. 
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SALE  OF  LAND— ConWnited. 

payment  in  advance,  1014. 
Nichols  V.  Freeman,  1015. 

quality  or  quantity  deficient,  1016. 

expenses,  1017. 

measure  of  value,  1018. 

covenant  to  malie  partition,  1019. 

barter  contracts,  1020. 

d.  in  actions  to  enforce  specific  performance,  1021. 

d.  for  delay  in  making  conveyance,  1021o. 

consequential  d.,  1022. 
III. — Breach  by  Vendee 

difference  between  value  and  contract  price  recoverable,  1023. 

contract  price  recoverable  in  some  States,  1024. 

interest  and  expenses,  1025. 

forfeiture  of  deposits,  1026. 
IV. — Fraud  in  Sale  of  I;And 

measure  of  d.  for  fraud,  1027. 

consequential  d.  for  fraud,  1027a. 

deficiency  in  quantity,  1028. 

the  rule  in  Smith  v.  BoUes,  1029. 

recoupment  for,  1062. 
SALESMAN,  delay  of  goods  sent  to,  152. 
SALMON,  warranted  fit  for  food,  164o. 
SALOON,  value  of  land  for,  263  n. 
SALT,  contract  for  payment  in,  2796. 

d.  for  error  in  telegram  for  purchase  of,  884. 
SALVAGE  of  fragments  of  injured  property  not  necessary,  218. 

recoverable  in  admiralty,  589. 

amount  of,  599c. 

what  amount  of,  constitutes  constructive  total  loss,  711. 

expense  of,  when  considered  in  marine  policy,  716. 
SALVOR,  amount  of  recovery  by,  in  admiralty,  599c. 
SAMPLES,  failure  to  deliver  package  of,  164. 

sent  by  common  carrier,  delayed,  195. 

d.  for  delay  in  delivery  of,  865a,  n. 

whether  baggage,  873  n. 
SAND,  exemplary  d.  for  carrying  away,  373. 

d.  on  injunction  bond  for  removal  of,  685&,  n. 

d.  recoverable  from  tenant  for  removing,  999j. 
SATISFACTION,  payment  by  note  must  be  accepted  as  full,  796,  798. 
SAVING,  habits  of,  considered  in  actions  for  death,  574o, 
SAVINGS  BANK  BOOK,  value  of,  258. 

statutory  interest  as  d.  for  detention  of,  538. 
SAW,  fl!.  for  breach  of  contract  to,  614  n. 
SAWMILL,  stoppage  of,  164a. 

failure  to  repair,  226g. 

d.  for  expense  of  removing,  on  injunction  bond,  685?>. 

injunction  against  working,  685c,  n. 
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SAWMILL— Continued. 

d.  for  deficiency  of  power  on  contract  to  convey  land  for,  1016. 

lots  available  for,  1171. 
SAXON  LAW,  10. 

"SCAB  "  workman  as  passenger,  150. 
SCALE,  warranty  of,  164a. 
SCANDALOUS  picture,  value  of,  265. 
SCAR,  wound  which  would  leave,  172. 
SCENERY,  failure  to  transport,  164. 
SCIRE  FACIAS,  interest  on,  334. 
SCHOLARSHIP,  contract  for  permanent,  636i. 
SCHOOL,  whether  forfeiture  of  tuition  in  advance  is  penalty,  414. 

breach  of  contract  to  employ  to  teach  in,  607  n. 

entire  cost  of  tuition  payable  for  breach  of  contract,  612. 
SCHOOL  BOOKS,  value  of,  250. 

SCHOOL  COMMISSIONER,  recovery  on  bond  of,  693. 
SCHOOL  FUNDS,  no  recovery  for  loss  of,  on  bond  of  county  treasurer,  692o. 
SCHOOL  HOUSE,  erection  of  public,  1177. 
SCHOOL  PURPOSES,  value  of  land  for,  1081. 
SCHOOL  TEACHER,  measure  of  d.  for  injury  to,  180  n. 
SCHOOLMASTER,  recovery  of  fee  by,  612. 
SCOTCH  LAW,  analysis  of  elements  of  injurj',  37  n. 

nomiaal  d.  in,  107  n. 

solatium  in,  355. 

no  exemplary  d.  in,  355. 

recovery  for  mesne  profits  in,  906. 
SCRAP  IRON,  breach  of  warranty  of,  770. 
SCRIP,  land,  value  of,  261. 

half-breed,  value  of,  531. 
SEARCH,  for  converted  property,  expense  of,  226c. 
SEARCH  WARRANT,  d.  for  imlawfully  executing,  47,  564. 
SEA,  d.  for  delay  in  transportation  by,  855. 
SEASON,  loss  of  sale  for,  169a. 
SEA-WALL,  exclusion  from,  135. 

d.  for  taking,  217. 

contract  to  build,  631. 
SECOND-HAND  GOODS,  value  of,  251. 
SECONDARY  DAMAGES.    See  Consequential  Damages. 
SECURITY,  recovery  for  impairment  of,  73. 

land  as,  recovery  for,  73. 

value  of,  258. 

interest  on  money  deposited  as,  302a. 

fraud  in  representing  value  of,  439e. 

breach  of  contract  to  give,  622a. 

d.  for  loss  of,  633c. 

bond  given  as,  679a. 

how  affected  by  injunction  against  foreclosure,  685A. 

recovery  for  failure  to  give,  on  arbitration  bond,  687. 

amount  of,  received  by  surety  must  be  deducted  from  contribution,  808a. 

liability  of  agent  for  faihire  to  obtain,  8186. 
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SECURITY— Continued. 

collateral,  d.  against  bank  for  loss  of,  819. 
d.  for  failure  by  agent  to  require,  823. 
misrepresentation  of  title  to,  1027. 
interest  in  action  for  loss  of,  317  n. 
SEDIMENT  from  river,  land  enriched  by,  11716. 
SEDUCE,  recovery  for  attempt  to,  48. 
SEDUCTION,  compensation  for  shame  in  action  for,  47. 
cannot  be  proved  in  reduction  of  d.,  66. 
no  interest  in  action  for,  316. 
exemplary  d.  for,  376,  474. 
of  daughter,  d.  recoverable  for,  471-476. 
peculiarity  of  action  for,  471. 
d.  governed  by  rules  of  law,  472. 

compensation  for  loss  of  services  of  daughter,  473. 
for  family  dishonor,  473. 
for  injury  to  family  relations,  48,  473. 
for  wounded  feelings  and  affections,  473. 
aggravation  of  d.  for,  475. 
promise  of  marriage,  475. 
abortion,  475. 
pecuniary  position  of  parties,  475. 
mitigation  of  d.  for,  476. 

indifference  of  plaintiff,  476. 
offer  of  marriage,  476. 
unehastity  of  daughter,  476. 
recovery  by  daughter,  476. 
action  by  party  seduced,  477. 
d.  recoverable  by  statute,  477. 

aggravates  d.  for  breach  of  promise  of  marriage,  639. 
recoupment  for,  1066. 
excessive  d.  for,  1340. 

verdict  for,  may  be  set  aside  as  excessive,  1328. 
SEED,  warranty  of,  191. 

interest  in  action  for  breach  of  warranty  of,  316  n. 
(Z.  for  breach  of  warranty  of,  764,  768. 
SEEPAGE,  injuries  from,  1164. 
from  a  canal,  1164. 
after  construction,  1164. 
SEISIN,  covenant  of,  56. 

recovery  of  expenses  of  prior  litigation  on  breach  of  covenant  of, 

238. 
recoupment  in  action  for  breach  of  covenant  of,  1053. 
d.  on  covenant  of,  966.    See  Real  Covenants. 
SEIZURE  of  chattels,  injury  to  business  or  credit  from,  127,  135,  467. 

d.  for,  565. 
SELECTMENT,  d.  against,  562. 
SELLER,  failure  of,  to  deliver  machinery,  165. 
action  for  negligence  in  building,  657. 
SELLING  AGENT,  measure  of  d.  for  injury  tp,  180  n. 
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"SELLING  SHORT,"  effect  of,  on  market  value,  249. 

d.  for  wrongfully,  828. 
SELLING  VALUE,  diminution  of,  1101. 

of  property,  1164. 
SENDER  of  telegram,  action  by,  877. 
SENTIMENTAL  annoyance,  no  recovery  for,  46a. 

d.  caused  by  contemplation  of  disfigurement,  47  n. 
SENTIMENTAL  DAMAGE,  no  recovery  for,  999s. 

SENTIMENTAL  LOSS,  no  recovery  for,  in  action  for  death  of  parent,  577. 
SENTIMENTAL  VALUE,  251o. 
SEPARATE  contracts,  85a. 
SEPARATION  of  grazing  land  from  water,  1165. 
SEQUESTRATION  proceedings  in  Louisiana,  541. 
SEQUESTRATION  BOND,  recovery  on,  691d. 
SERIES,  of  similar  injuries,  84a. 
SERVANT,  wrongful  discharge  of,  205  n. 

exemplary  d.  for  loss  of  service  of,  376. 
master's  liability  in  exemplary  d.  for  act  of,  378. 

for  negligence  in  hiring,  378,  380. 
exemplary  d.  for  tort  of,  378. 

corporation's  liability,  380. 
ratification  of  act  of,  as  basis  of  exemplary  d.,  380o. 
d.  for  enticement  of,  469. 
consequential  d.  for  enticing,  470. 
d.  for  maliciously  procuring  discharge  of,  470a. 
d.  against,  for  improper  work,  674. 
SERVICE,  action  for  wages  accrued  before  wrongful  discharge  from,  85o. 

recovery  for  probable  futme  loss  of,  86c. 
SERVICE,  CONTRACT  OF,  avoidable  consequences  on,  206. 

duty  to  seek  emplojrment  on  breach  of,  206,  207,  608,  667. 

to  accept  employment  offered  by  defendant,  222. 
expense  of  obtaining  other  employment  after  breach  of  contract  of, 
226d. 
liquidated  d.  for  breach  of,  407,  41^,  668. 

recovery  of  expense  of  removing,  on  breach  oi  contract  of,  607a. 
where  plaintiff  departs  before  completion  of,  658-662. 
where  infant  departs  before  completion  of,  663. 
consequential  d.  for  departure  from,  without  notice,  137. 
d.  on  breach  of,  607,  664  et  seq. 
recovery  of  compensation  upon,  664. 
where  no  price  fixed,  664. 
limited  to  amount  of  bill  presented,  664. 
evidence  of  value  of  .services,  664a. 
where  servant  is  wrongfully  discharged,  665. 
entire  d.  for,  665,  666. 
three  courses  open,  665. 
prospective  d.  for,  666. 
duty  to  seek  employment,  667. 
burden  of  proof,  667. 
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SERVICE,  CONTRACT  0¥— Continued. 

reduction  of  d.,  667. 
employment  terminable  on  notice,  668. 
domestic  service,  668. 
compensation  by  share  or  percentage  of  an  uncertain  amount,  669. 

where  payable  on  contingency,  670. 
by  broker,  670. 

services  rendered  in  expectation  of  compensation,  671. 
interruption  of  service  by  unavoidable  cause,  672. 
services  rendered  on  a  contract  rescinded  by  mutual  consent,  673. 

by  an  infant,  673a. 

under  an  agreement  within  the  statute  of  frauds,  6736. 

under  a  void  agreement,  673c. 

voluntarily,  673(f. 

outside  the  scope  of  employment,  673e. 
recovery  by  party  in  default,  673/. 
remedy  of  master  for  improper  service,  674. 
consequential  d.  for  breach  of,  675. 

expense  of  obtaining  employment,  675. 

arrest  of  servant,  675. 

auctioneer's  expenses,  675. 

detention  in  foreign  port,  675. 
the  EngUsh  workmen's  compensation  act,  675a. 
recoupment  on,  1064,  et  seq. 
plaintiff  may  bring  suit  before  term  of,  90. 
SERVICE,  LOSS  OE',  for  residue  of  term  of  apprentice,  91. 
exemplary  d.  in  actions  for,  376. 
consequential  d.  for,  450. 
aggravation  of  d.  for,  479. 
mitigation  of  d.  for,  480. 
excessive  d.  for,  1365. 
by  enticement  of  servant,  449. 
of  adult  child,  recovery  for,  576. 
of  child,  recovery  by  parent  for,  486c. 

by  injury  to  child,  486c. 

during  minority,  in  action  for  death,  575. 

by  seduction  of  daughter,  473. 
■  of  wife,  recovery  by  husband  for  loss  of,  486a. 

by  seduction,  d.  for,  478-480. 

by  criminal  conversation,  478. 

by  alienation  of  affection,  480a. 

in  action  for  death,  578. 
SERVICES,  value  of,  107a,  255. 

estimated  by  the  jury,  171a.  . 
evidence  of  value  of,  1303. 
nominal  d.  in  actions  for,  106. 
recovery  of  value  of,  in  avoiding  loss,  226i. 
interest  on  unliquidated  claim  for,  312. 
breach  of  agreement  to  allow  payment  of  debt  by,  622o 

to  pay  for,  in  stock,  627o. 
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SERVICEB— Continued. 

quantum  meruit  for,  650. 

compensation  for,  after  expiration  of  term  of  employment,  664. 

rendered  in  expectation  of  payment,  671. 

action  against  attorney  for  failure  to  perform,  831. 

agent  entitled  to  compensation  for,  834a. 

d.  on  breach  of  contract  to  give  land  in  exchange  for,  1020. 
SERVITUDE,  additional,  on  highway,  1120. 

imposition  of,  on  property,  1116. 

additional,  of  telephone  and  telegraph  line,  11496^ 
SET  OFF,  in  action  on  bonds,  681. 

reduction  of  d.  on  replevin  bond  by,  691a. 

origin  of  doctrine  of,  1031. 

object  of  statutes  of,  1031. 

at  law,  1031. 

exists  only  for  claim  ex  contractu,  1031.. 

equitable,  1032. 

difference  between  recoupment  and,  1033. 
SETTLEMENT,  interest  from  demand  for,  314. 

of  debt,  breach  of  contract  to  secure,  622a. 
SETTING  ASIDE  VERDICT  for  exemplary  d.,  grounds  for,  388. 

in  general,  1319. 
SETTING  BACK  of  houses,  1165. 

of  sewage,  1166d. 
SEVERABLE  CONTRACTS,  636^. 
SEVERANCE  of  land,  1080. 

d.  for,  1099. 
SEVERANCE  FROM  FREEHOLD,  d.  for,  500-504. 

conflict  of  authority  as  to  measure  of  d.  for,  600. 

of  coal,  501,  502,  503,  935,  936. 

English  rule,  501. 

of  trees,  502,  503,  504,  933,  934. 

restricted  rule,  502. 

of  growing  crops,  502. 

not  made  in  good  faith,  503. 

general  rule  in  America,  503. 

sale  by  wanton  trespasser,  504. 

whether  distinction  in  d.  for,  between  trespass  and  trover,  934. 

of  buildings,  935a. 

of  minerals,  935. 

of  other  things,  935&. 
SEWAGE,  dischar^g  of,  by  city,  causing  nuisance,  95. 

works,  taking  of  lands  for,  1102. 

flow  of,  through  land,  1123. 

water,  1166d. 

setting  back,  1166rf. 
SEWER,  d.  for  construction  of,  95. 

access  to,  deprivation  of,  1093. 

purposes,,  taking  of  land  for,  1110  n. 

negUgent  construction  of,  1110  ra. 
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SEWER— Continued. 

location  of,  1112. 
construction  of,  1119. 
laying  of,  1123  n. 
conversion  of  stream  into,  1149  n. 
gas,  danger  from,  116Sc. 

new,  expense  in  making  connection  with,  1166d. 
SEWING  MACHINES,  employed  to  sell,  entitled  to  what  d.  for,  834c. 
SHADE  TREES,  destruction  of,  1167  n. 

removal  of,  1122. 
SHAFTS,  contract  right  to  sink  in  land  for  minerals,  1097. 
SHAME,  caused  by  wrongful  act  of  physician,  47. 
compensation  for  sense  of,  47. 
recovery  for,  in  action  for  false  imprisonment,  462. 
in  action  for  seduction,  473. 
for  sense  of,  in  action  for  personal  injury,  484. 
in  action  for  breach  of  promise  of  marriage,  6386. 
:  on  eviction  from  leased  premises,  988o. 

SHAPE  OF  LAND,  d.  from  inconvenient,  1164. 
SHARE,  in  profit  of  business,  contracts  for,  193. 
breach  of  contract  for,  625. 
of  crop,  lease,  of  farm  for,  989. 
breach  of  contract  to  cultivate  farm  on,  624. 
SHARES,  value  of  bank,  inid.   See  Stock,  Corporate. 
SHEEP,  action  for  conversion  of,  170a,  n. 
d.  for  breach  of  warranty  of,  765. 
recoupment  in  action  for  price  of,  1060. 
SHEEP  GROWING,  profits  of,  182a;,  n. 
SHELTER  to  cattle,  d.  for  loss  of,  685/. 

whether  passenger  should  obtain,  on  wrongful  expulsion  from  train,  872. 
SHERIFF  may  reduce  d-  for  wrongful  seizure  by  showing  subsequent  legal  seiz- 
ure, 60. 
becoming  trespasser  ab  initio,  61. 
action  against,  for  illegal  seizure,  60. 

for  informal  sale,  61. 
recovery  by,  76,  79. 
recovery  against  owner,  78. 

in  replevin,  77. 
neglecting  to  return  an  execution,  nominal  d.,  103. 
trespass  against  deputy,  175. 
interest  on  money  retained  by,  303. 
exemplary  d.  against,  363. 
d.,  for  fraud  in  sa.le  by,  440. 
d.  against,  for  failure  to  attach,  550. 
for  failure  to  arrest,  551. 
for  escape  from  arrest,  552  et  seq. 
for  taking  insufficient  bail  or  surety,  655. 
for  failure  to  return,  556. 
for  false  return,  557. 
for  other  breaches  of  duty,  558. 
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SHERIFF— Continued. 

bond  to  indemnify,  684o. 

recovery  by,  on  replevin  bond,  691fc,  n. 

no  recovery  on  bond  of,  for  taxes  in  arrear,  692a. 

recovery  on  bond  of,  692t. 

recovery  for  wrongful  levy  by,  802. 

recoupment  against,  1041. 
SHERIFF'S  SALE,  as  evidence  of  value,  1298. 
SHIP,  contract  to  build,  164. 

recoupment  in  action  for  price  of  building,  1038. 
SHIRTINGS,  d.  for  non-deUvery  of,  734. 
SHOCK,  to  nervous  system,  47. 

nervous,  compensation  for,  against  carrier  of  passengers,  861,  866. 
in  action  for  injury  to  passenger,  861. 
caused  by  risk  of  injury,  866. 
"SHORT."    See  "Selling  Short." 
SHOULDER,  excessive  d.  for  breaking,  1349. 
SHOW,  exhibition  of  wares  at,  164. 

goods  intended  for  exhibition  at,  200. 
SHRINKAGE  in  weight  of  cattle,  compensation  for,  854. 
SIC  VTERE  TUO  UT  ALIENUM  NON  LMDAS,  104. 
SICKNESS,  special  d.  for,  caused  by  stagnant  water,  35  n. 

recovery  for,  by  woman  seduced,  477. 

loss  of  time  by,  1166d. 
SIDE-TRACK,  location  of,  1109. 

on  street,  building  of,  1123. 
SIDE  WAI/K,  cost  of  repair,  226d,  n. 

d.  for  breach  of  contract  to  build,  615  n.,  620  n. 

d.  for  excavation  in,  802. 

d.  for  removal  of,  944. 

change  of  grade  in,  1122. 

narrowing  of,  1123  n. 

destruction  of,  1123  n. 

cutting  down,  1149  n. 
SIGHT,  excessive  d.  for  destruction  or  impairment  of,  1359. 
SIGN  BOARDS,  expense  of,  1152a. 

SIGNALS,  cost  of  maintaining,  whether  recoverable  in  eminent  domain,  1152a. 
SIGNATURE  of  note,  estoppel  to  deny,  708. 
SIGNIFICATION,  legal,  of  "property,"  1117. 
SINGER,  profits  from,  not  recoverable  on  breach  of  contract  to  lease  opera 

house,  185. 
SISTER,  no  presumption  of  loss  by,  in  action  for  death,  584a. 

d.  for  failure  to  deliver  message  announcing  sickness  or  death  of,  8946. 
SITE  for  ferry  landing,  11716. 

for  basement  bam,  11716. 

bridge,  value  of  land  for,  1171e. 
SIZE  of  cars,  change  in,  1149  n. 

SKATING  RINK,  ejection  from  premises  used  as,  182  n, 
SKILL,  value  of,  255. 

in  saving  property,  considered  in  amount  of  salvage,  599c, 
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SKILL — Continued. 

neglect  of  agent  to  use  for  principal,  828. 

recoupment  for  lack  of,  in  construction,  1036,  1067. 
against  surgeon,  1037. 
against  attorney,  1037. 
SKINS,  d.  in  dyeing,  6336,  n. 
SKULL,  excessive  d.  for  fracture  of,  1351. 
SLANDER,  causing  mental  pain,  not  subject  for  special  d.,  43. 

recovery  for,  47. 

when  subject  for  compensation,  52. 

no  evidence  of  words  after  beginning  of  action,  88. 

affecting  trade  or  profession,  171a. 

no  interest  in  action  for,  316. 

exemplary  d.  for,  377. 

may  be  shown  in  aggravataion  of  breach  of  promise  of  marriage,  639a. 

special  d.  in  action  for,  1271. 

verdict  for,  set  aside  as  excessive,  1328  n. 

inadequate  d.  for,  1370. 

See  Defamation. 

of  title,  d.  for,  455. 

expense  of  litigation  caused  by,  241. 
SLANDEROUS  words,  action  for,  though  no  money  lost,  97. 
SLAVE,  recovery  for  wounded  feelings  casued  by  malicious  beating  of,  44a. 

letting  of,  for  specific  time,  68c. 

death  of,  during  replevin  proceedings,  691. 

d.  for  breach  of  warranty  of,  765,  772. 

d.  for  fraud  in  sale  of,  777. 

recoupment  in  action  for  hire  of,  1063. 
SLEEPING  CARS,  measure  of  d.  in  action  against,  873a. 
SLEIGH,  evidence  of  value  of,  1302. 
SLIDING  of  land,  causing,  1117  w. 
SLIGHT  liOSS,  d.  for,  not  nominal,  96. 
SMALL  d.  confused  with  nominal  d.,  96  n. 
SMALLPOX,  communicated  by  warranted  rags,  766. 

d.  against  lessee  for  using  premises  as  hospital  for,  999^. 
SMART  MONEY.    See  Exemplary  Damages. 
SMELL,  d.  for  unwholesome  or  disagreeable,  caused  by  nuisance,  948. 

offensive,  li66d. 
SMOKE,  compensation  for,  42. 

polluting  air,  95. 

of  trains;  1102. 

whether  new  burden,  1152a. 

from  railroad  operation,  1120,  1123. 

d.  from,  1121,  1123  n.,  1164,  1165,  1165o. 

injury  from,  1164,  1165. 

annoyance  from,  1164. 
SOCIAL  condition  of  parties,  as  affecting  exemplary  d.,  385. 

message,  no  recovery  for  mental  suffering  for  non-delivery  of,  in  Alar 
bama,  894a. 

position,  recovery  for  loss  of,  50. 
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SOCIAL — Continued. 

affecting  d.  for  defamation,  445. 

of  defendant  aggravates  d.  for  libel  or  slander,  445. 

of  plaintiff  may  aggravate  d.  for  libel  or  slander,  445. 

compensation  for  injury  to,  on  breach  of  promise  of  marriage, 

639. 
loss  of,  may  be  shown  in  action  for  breach  of  promise  of  marriage, 
639a. 
standing,  exemplary  d.  for  injury  to,  51. 

recovery  for  loss  of,  in  malicious  prosecution,  458. 
d.  for  loss  of,  in  action  for  seduction,  477. 
loss  of,  638. 
SOCIETY,  of  child,  loss  of,  48. 
of  family,  loss  of,  48. 
of  wife,  loss  of,  48. 

compensation  for  loss  of  standing  in,  50. 
no  evidence  of  value  of  loss  of,  171a. 
of  family,  compensation  for  loss  of,  458. 

recovery  for  loss  of,  by  malicious  prosecution,  458. 
of  wife,  recovery  for  loss  of,  in  action  for  criminal  conversation,  478. 
of  husband,  d.  for  loss  of,  in  action  for  alienation  of  affection,  480&. 
of  wife,  recovery  for  loss  of,  486a. 
of  child,  no  compensation  for  loss  of,  486c. 
loss  of,  not  compensated  in  statutory  action  for  death,  573a. 
husband  cannot  recover  for,  in  d.  for  death,  573o. 
no  recovery  for  loss  of,  in  d.  for  death,  573a. 
of  husband,  widow  cannot  recover  for  loss  of,  578. 
SOIL,  d.  or  removal  of,  939. 

loss  of  future  deposits  of,  1120. 
character  of,  llQQc. 
SOLATIUM,  no  recovery  for,  in  action  for  death,  573a. 

in  the  Scotch  law,  355. 
SOIjICITOR,  value  of  services  found  by  jury,  171a,  n. 
SOLICITOR'S  DOCKET,  vahie  of,  261. 
SON,  enticing  of,  91. 
SON-IN-LAW,  d.  for  failure  to  dehver  message  announcing  sickness  or  death  of, 

8945. 
SOOT,  throwing,  on  property,  1116. 
d.  from,  1123  v.,  1165. 
of  trains,  whether  new  burden,  1152a. 
SOUTH  CAROLINA,  statute  of,  making  telegraph  companies  liable  for  mental 
suffering,  45a,  n. 
law  of,  as  to  higher  intermediate  value,  515. 
rule  in,  for  d.  on  breach  of  covenant  of  warranty,  959. 
constitutional  provisions  as  to  benefits  in,  1148. 
SOUTH  DAKOTA,  meaning  of  "or  damaged"  in,  1123. 
constitutional  provisions  as  to  benefits  in,  1145. 
SPARKS,  escape  of,  whether  cause  of  action,  33. 
from  locomotive,  1164. 
as  element  of  d.,  1165. 
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SPECIAL  purpose  for  which  goods  are  needed,  164. 
use  for  information,  notice  of,  166,  169. 
use  for  money,  168. 
need  of  promptness,  169a. 
SPECIAL  AVERMENT  of  mesne  profits,  905. 

of  waste  or  injury  to  freehold  in  action  for  mesne  profits,  910. 
SPECIAL  BENEFITS,  what  are,  1130,  1165&. 

allowance  of,  1170. 
SPECIAL  BOND,  recovery  against  executor  or  administrator  on,  692;. 

of  guardian  for  sale  of  real  estate,  092fc. 
SPECIAL  DAMAGES,  1105,  1165a,  1261. 

and  general,  distinction  between,  1123  n. 

under  statutes,  1076. 

in  Illinois,  1121. 

must  be  alleged,  1261. 

in  actions  for  injuries  to  real  estate,  1265. 

for  breach  of  contract,  1266. 

for  breach  of  promise  of  marriage,  639. 

for  delay  in  delivery  of  machine,  735c. 
from  delay  in  delivery  of  goods,  856o. 
against  carriers,  1267. 
for  injury  to  personal  property,  1268. 
for  loss  of  business,  1269. 

market,  1269. 

time,  1269. 

particular  contract,  1269. 

business  venture,  1269. 

hay,  1269. 
for  personal  injury,  1270. 
against  sheriff,  1270. 
for  loss  of  opportunity  of  marriage,  1270. 
for  imitation  of  trade-marks,  1270. 
sickness  caused  by,  1270. 
medical  expenses,  1270. 
pain,  1270. 

mental  suffering,  1270. 
slander,  1270. 

malicious  prosecution,  1270. 
false  imprisonment,  1270. 

bad  condition  of  jail,  1270. 
loss  of  time,  1270. 

wages,  1270. 
particularity  required  in  allegation  of,  1270a. 
for  other  torts,  1271. 

in  action  for  death,  584a. 
waste  or  injury  to  the  freehold,  910. 
necessary  for  recovery  for  public  nuisance,  946. 
SPECIAL  FACTS,  known  to  defendant,  146. 
SPECIAL  FINDINGS,  1149  n. 
SPECIAL  INJURY,  1117. 
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SPECIAL  OWNER.    See  Owner,  Special. 

SPECIAL  PURPOSES,  value  for,  11716. 

SPECIAL  RULES  on  compensation,  in  England,  1100. 

SPECIAL  TRAIN,  no  recovery  for  mental  suffering  on  failure  to  provide,  45o. 

expense  of,  whether  recoverable,  226A:. 
SPECIAL  VALUE  of  land  for  railroad  purposes,  1171. 

of  property  to  owner,  1171e. 

See  Value. 
SPECIAL  USE,  value  of  land  for,  1018. 
SPECIFIC  MONEY  ACT,  270. 
SPECIFIC  PERFORMANCE,  when  suit  at  law  becomes  suit  for,  4. 

not  barred  by  liquidation  of  d.,  426. 

of  contract  to  issue  policy  of  insurance,  727. 
to  convey  land,  d.  in  suit  for,  1021. 

suits  for  recovery  of.    See  Detinue;  Replevin. 
SPECIFIC  RELIEF,  equity  gives,  3. 
SPECIFICATIONS,  departure  from,  658. 
SPECULATION,  loss  of  opportunity  to  engage  in,  200. 

effect  of,  on  market  value,  249,  265. 
SPECULATIVE,  future  d.  for  death  are  necessarily,  574. 

consequences,  172. 

d.,  1123o,  1163. 

not  recoverable  on  injunction  bond,  6855. 

loss,  not  recoverable  for  breach  of  contract,  610. 
from  error  in  transmitting  telegram,  888. 
caused  by  illegal  distraint,  not  recoverable,  990a. 
not  recoverable  in  action  for  fraud  in  sale  of  land,  1027a. 
d.  for,  888.   See  Certainty  of  Proof. 

value  of  land  not  allowed,  1018. 
SPEED  of  trains,  whether  new  burden,  1152a. 
SPENDING,  habits  of,  considered  in  actions  for  death,  574o. 
SPINE,  excessive  d.  for  fracture  of,  1350. 
SPLITTING  demand  for  d.,  1109. 
SPOUTS,  projecting,  11666. 
SPRING,  pumping  water  from,  91  n. 

defect  in,  164a. 

failure  of  title  to  take  water  from,  975. 

cutting  off  percolating  water  from,  1120  n. 

loss  of  use  of,  1164. 

taking  land  containing,  1165. 
SPRINGS,  defect  in,  164a. 
SQUIB,  action  for  throwing  lighted,  115. 
STAGNANT  WATER,  pools  of,  1165. 
STAKE  HOLDER,  where  chargeable  with  interest,  305. 
STALLION,  sold  for  breeding  purposes,   164a. 

injured,  probable  profits  could  be  shown,  195. 

agreement  to  furnish,  but  a  substitute  was  furnished,  200. 
STAND  for  public  house,  11716. 
STANDARD  OF  VALUE.   See  Payment,  Medium  of. 

adoption  of  new,  268. 
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STANDARD  OF  YALVE—Cmtinued. 

double,  269. 
STANDING  in  the  community,  recovery  for  loss  of,  in  action  for  breach  of 
promise  of  marriage,  6386. 

social.    See  Social  Standing. 
STATE,  interest  on  claim  against,  338. 

■  official  bond  runs  to,  692. 
STATE  TREASURER,  recovery  on  bond  of,  692/. 
STATED  DAMAGES,  same  as  liquidated  d.,  391. 
STATEROOM,  failure  to  provide,  causing  sickness,  45o. 
STATION,  failure  to  stop  at,  45. 

recovery  for  fear  caused  by  accident  before  reaching,  47; 

false  representation  on  sale  of  land  for,  186  n. 

breach  of  contract  to  erect,  186  n. 

railway,  breach  of  contract  to  construct,  194,  630. 

d.  for  carrying  beyond,  212,  864a. 

breach  of  contract  to  locate,  620  n. 
to  erect,  630. 

failure  to  deliver  telegram  to  meet  traveller  at,  8816. 

establishment  of,  is  special  benefit,  1130. 
STATUES,  value  of,  822  n. 
STATUTE,  no  recovery  of  counsel  fees  in  actions  based  on,  235a. 

interest  given  by,  in  England,  289. 

frequently  regulates  recovery  of  interest  in  America,  293,  294. 

rate  of  interest  established  by,  324a. 

exemplary  d.  in  actions  based  on,  377a. 

regulating  Uquidated  d.,  426a. 

provision  by,  for  survival  of  action  for  personal  injuries,  5706. 

provision  by,  for  survival  of  d.  for  death,  571. 

d.  for  death  may  depend  on  peculiarity  of,  674a. 

bond  given  under,  must  conform  strictly  to  requirements,  680. 

furnishes  measure  of  d.  for  breach  of  bond  given  under  it,  680. 

determines  amount  of  recovery  on  official  bond,  692. 

providing  for  recovery  against  sheriff,  592i. 

authorizing  re-exchange  on  notes  and  checks,  700o. 

forbidding  limitation  of  liability  on  poUcy  of  insurance,  726. 

recovery  of  balance  for  improvements  in  action  for  mesne  profits  per- 
mitted by,  915. 

in  Wisconsin,  as  to  cutting  trees,  934a. 

regulating  set  off,  1031. 

wrongful  act  outside  of,  1100. 

failure  to  comply  with,  1110  ra. 

rule  of  d.  in,  1112(i. 

in  Minnesota  on  appraisal  of  lands,  1112a,  n. 

limit  of  time  for  claiming  d.  under,  1151  n. 
STATUTE  OF  FRAUDS,  recovery  for  services  rendered  on  agreement  void  by, 
6736. 

d.  on  failure  to  convey  land  because  of,  1012a. 
STATUTE  OF  LIMITATIONS,  866. 

recoverj'  for  counsel  fees  paid  after  barred  by,  236  n. 
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STATUTE  OF  LIMITATIONS— Conimiierf. 

interest  on  debt  after  new  promise,  302. 

recovery  of  debt  barred  by,  pending  injunction,  685g. 

effect  of,  on  right  to  contribution,  807. 

against  recovery  of  mesne  profits,  914. 

effect  of,  on  recovery  for  incumbrances,  978. 

no  recovery  of  expense  of  extinguishing  incumbrance  barred  by,  980. 
STATUTES,  fixing  recovery  on  policy  of  insurance  against  fire,  722a. 

d.  under,  1076. 

double  and  treble  d.  under,  1076. 

authorizing  public  works,  1077. 

English,  on  eminent  domain,  1078. 

benefits  under  English,  1103. 

on  change  of  street  grade,  1112o. 

on  elevated  railroad,  1112a,  n. 

on  eminent  domain,  in  Massachusetts,  1119. 

as  to  benefit,  1131. 

local,  1167. 
STATUTORY  BONDS.    See  Bokds,  680  et  seq. 

injunction  bond  is,  685. 
STATUTORY  DAMAGES.   See  Civil  Damage  Statutes. 

application  of  principle  of  avoidable  consequences  to,  217. 
STAY  BOND,  d.  against  surety  on,  806. 
STAY  OFPROCEEDINGS  on  bringing  property  into  court,  54. 

in  actions  on  bonds,  6756. 
STEALING  of  fruit,  danger  of,  1165c. 
STEAM,  cost  of  substituting  for  water  power,  1164. 
STEAM  ENGINE,  agreement  to  deliver  at  certain  time,  145. 

d.  for  not  furnishing,  276. 
STEAM  POWER,  recoupment  for  failure  to  furnish,  1057. 
STEAM  RAILROAD  in  street,  1123. 
STEAMBOAT,  price  of,  190. 

d,  for  delay  in  completing,  657. 

recovery  for  failure  to  provide  agreed  stateroom,  causing  sickness,  45a. 
STEEL,  d.  for  breach  of  warranty  of,  766. 

STEEL  PIjANT,  contract  to  erect  and  operate  on  land  conveyed,  186  n. 
STENOGRAPHER,  recovery  by,  171  n. 

for  salary  during  illness,  672. 
STEPS  projecting,  1166b. 

to  reduce  loss,  1172a. 
STEREOTYPE  plates,  value  of,  250. 
STIPULATED  DAMAGES.    See  Liquidated  Damages. 

use  of  term  not  conclusive,  406,  408. 
STIPULATIO  DUPLEX,  393. 
STIPULATION  for  limitation  of  Uability,  whether  vaUd,  851. 

of  amount  of  d.    See  Liquidated  Damages. 
STIPULATIONS  in  admiralty,  598. 
STOCK,  killed  by  failure  to  fence,  single  recovery  for,  84a. 

action  for  killing,  856,  n. 

nominal  d.,  107o,  n. 
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STOCK— Cmtinued. 

deterioration  in,  165. 

frightening  of,  1165. 

liability  for  killing,  116.5c. 

of  goods,  value  of,  248a. 
STOCK  BOOK,  action  for  refusal  to  allow  inspection  of,  103  n. 
STOCK  BROKERS'  ACCOUNTS^  interest  on,  by  custom,  311. 
STOCK,  CORPORATE,  payment  for  service  in  preferred,  192. 

agreement  to  pool,  200. 

replacement  after  breach  of  contract  to  carry  or  purchase,  228o. 

contract  for  carrj'ing  on  a  margin,  228d,  228e. 

decline  in  value  of  after  conversion,  228/. 

value  of  share  of,  257,  735a. 

contract  payable  in,  276. 

interest  upon  failure  to  return  borrowed,  313o. 

interest  for  failure  to  return  on  demand,  313a. 

fraud  in  dealing  with,  439/i. 

d.  for  fraudulent  issue  or  transfer  of,  439ft. 

conversion  of  certificate  of,  494. 

whether  liigher  intermediate  value  recoverable  in  action  for  refusal  to 
transfer  or  deliver,  507,  508/514,  517,  519. 

conversion  of,  509. 

specific  performance  of  contract  for  delivery  of,  509  n. 

d.  for  breach  of  contract  to  carry,  523. 

detinue  for  certificate  of,  527. 

recovery  of  dividends  on  replevin  of,  539. 

contract  for  payment  in,  611. 

breach  of  contract  to  supply  worthless,  619. 

contract  to  subscribe  for,  627. 

call  on,  627. 

breach  of  contract  to  buy,  sell,  or  transfer,  627a. 

d.  for  failure  to  deliver,  736,  744-749. 

d.  for  refusal  to  repurchase,  754. 

d.  against  agent  to  deal  in,  827. 

d.  for  breach  of  warranty  of  value  of,  763. 

d.  for  fraud  in  sale  of,  778,  779. 

avoidable  consequences  of  wrongful  sale  of,  815. 

agent  to  deal  in,  828. 

loss  in  dealings  in,  by  failure  to  transmit  telegram,  882. 

loss  of  sale  of,  through  failure  to  transmit  telegram,  883. 

d.  for  breach  of  waiTanty  where  land  given  for,  965. 

recoupment  in  action  of  trover  for,  1044. 

market  value  of,  1171d. 
STOCKHOLDER,  action  by,  170. 

interest  on  liability  of,  301a. 

interest  on  assessment  upon,  301a. 

actions  against,  627. 

injunction  against  removing  property  of  corporation  from  state  by,  6S5o. 

not  liable  for  negligence  of  directors,  830. 
STOCK  IN  TRADE,  conversion  of,  182n. 

211 
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STONE,  d.  for  breach  of  contract  to  supply,  617. 

value  of,  1166c. 

throwing,  on  adjacent  land,  1111. 
STOP,  failure  of  train  to,  45. 

STOP-OVER  TICKET,  d.  for  failure  of  conductor  to  furnish,  865. 
STORAGE  BASIN,  land  taken  for,  1171e. 
STORE,  contract  to  erect  and  maintain,  186  n. 
STORING  GOODS,  pending  injunction,  recovery  of  cost  of,  685A. 
STORM,  on  certain  day,  causing  loss,  151. 

loss  by,  whether  recoverable,  151. 
STOVE,  recoupment  in  action  for  price  of,  1039. 
"STRADDLE,"  d.  for  wrongfully  closing,  828. 
STRAW,  d.  for  refusal  to  receive,  763. 

d.  for  breach  of  contract  not  to  sell,  from  leased  farm,  999J;. 
STREAM,  navigable,  obstruction  of,  35. 

obstruction  of,  88. 

wrongfully  obstructed,  93. 

diversion  of,  without  actual  d.,  100. 

value  of,  1085. 

of  water,  diversion  of,  1107. 

obstruction  of,  by  railway,  1112. 

conversion  of,  into  sower,  1149  n. 

right  to  flow  of,  1149a. 
STREET,  liquidated  d.  on  breach  of  contract  to  lay  out,  416. 

d.  for  breach  of  contract  to  grade,  618  n. 

breach  of  contract  to  put  in  good  condition,  020  n. 

contract  of  railroad  to  keep  in  repair,  999/!. 

d.  for  changing  grade  of,  217,  1120,  1122  n. 

closing  of,  1090. 

widening  of,  1102. 

depreciation  in  value  of  abutting  land  by  running  trams  on,  1102. 

obstructed  by  shedding  of  water,  1107a,  n. 

repairs  to,  1108  n. 

use  of,  1108  n. 

granting  location  on  to  railroad,  1108  n. 

building  approach  to  viaduct  across,  1109  n. 

taking  of  land  for,  1110  n.,  1149&. 

filling,  to  old  grade,  1112o,  n. 

embankment  in,  1112a,  n. 

acceptance  or  adoption  of,  1112a.,  n. 

grading  of,  1113,  1115,  1117  n.,  1122. 

grading,  consequential  d.  due  to,  1120. 

tunnel  under,  1116. 

abutting,  elevated  railway  on,  1117. 

operation  of  railroad  in,  1117,  1123. 

opening,  consequential  d.  due  to,  1120. 

construction  of  elevated  railroad  on,  1121  n. 

opening,  across  railroad  track,  1121  n. 

obstnjction  of,  1123. 

building  of  railroad  in,  1123. 
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STREET— Continued. 

d.  from  closing  of,  1 123. 

closing  of  public  or  established,  112.3. 

building  of  sidetrack  on,  1123. 

destruction  of  access  by  excavs^tions  in,  1123. 

steam  railroad  in,  112:3. 

cutting  down  abutting,  1123. 

excavations  in  distant,  1123. 

interference  with  easement  in,  1123. 

deprivation  of  easement  in,  1123  n. 

altering  natural  grade  of,  1123  n. 

building  of  quarry  r^lroad  in,  1123  «. 

assessment  of  benefits  for  change  of  grade  of,  1128. 

railroad  in,  1149  «. 

recognition  of  land  as,  by  deed,  11496. 

opening  of,  through  undevfJopfd  la^d,  1150. 

taking  of  fee  in  existing,  1150. 

widening  of,  1151. 

laying  out  pf,  1151  n. 

discontinuance  of,  1151  n. 

estabUshment  of,  across  railrostd,  1152?. 

across  railroad  yard,  llS^a. 

projections  in,  1166b. 

measure  of  d.  for  illegal  use  of,  1180-1211. 

municipal  corporatioit,  IIS^. 

not  responsible  for  grading,  1182- 

use  of,  by  horse  railroads,  1183: 

by  steam  railroads,  1184. 

use  of,  constituting  a  nuisanee,  1184. 

excessive  or  exclusive  use  of,  1184. 

ownership  in,  1185,  1194. 
STREET  GRADE,  change  of,  1110  n.,  1120,  H2l  «.,  1123  «.,  1H96,  1151  n., 
11656,  1168  n. 

lowering  of,  by  railroad,  11 12  n. 

raising  of,  1123  n. 

statutes  on  change  of,  1112a. 

change  of,  in  KangaSj  1112a,  «. 
STREET  IMPROVEMENTS,  1123  n. 
STREET  RAILROAD,  breach  of  contract  to  ooiwtruct,  186  n. 

not  new  burden  on  highway,  1152a. 

d.  for  construction  of,  1123  »• 
STREET  OPENINGS,  recovery  of  benefits  for,  1128. 
STREETS,  easements  in.    See  Easewnt?. 
STRIKE,  intemiption  of  service  by,  672  h. 
STRIP  through  factory,  taking  of,  1149  n. 
STRUCTURAL  DAMAGE,  1Q92. 
d.  to  buildings,  1096. 
STRUCTURE,  private,  or  other  work  on  land,  93. 

erection  of  causing  injury,  95. 

failure  to  put  on  land,  186. 
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STRUCTURE— Conimwed. 

of  improvement,  change  in,  1109. 

railroad,  d.  from,  1149  n. 

in  elevated  railway  cases,  1187. 
SUB-AGENT,  liability  of,  to  agent,  833. 
SUB-CONTRACT,  d.  for  loss  of,  156,  157,  161,  162,  163. 

notice  of,  161. 

but  not  of  price,  163. 

avoidable  consequences,  220. 

expenses  of  litigation  on,  whether  recoverable,  240. 

value  as  affected  by,  433. 

evidence  of,  as  affecting  the  value  of  chattels,  506. 

d.  for  loss  of,  614. 

effect  of,  on  d.  for  breach  of  contract  for  construction,  642. 

d.  for  breach  of,  648o. 

price  receivable  on,  whether  recoverable  on  non-delivery,  740. 

recovery  for  loss  of,  within  contemplation  of  parties,  767. 

d.  for  loss  of,  in  action  for  breach  of  warranty,  770. 

loss  of,  whether  remote  on  non-delivery  by  carrier,  850. 

d.  against  carrier  for  loss  of,  850. 
SUB-CONTRACTOR,  d.  for,  or  against,  648a. 
SUB-LESSEE,   liability  of,  to  lessee,  for  costs  on  contract  to  repair,   992, 

1000. 
SUB-TENANT,  contract  to  indemnify  against  claim  of,  794. 

d.  for  loss  of,  by  breach  of  covenant  to  repair,  992. 
SUBMISSION  to  award,  d.  for  revocation  of,  687. 
SUBSCRIPTION,  of  large  amount  of  money  will  not  reduce  d.,  67. 

for  stock,  action  upon,  627. 

d.  for  breach  of  contract  to  allow  opportunity  for,  627a. 
SUBDIVISIONS,  availability  of,  for  city  lots,  1165b. 
SUBSEQUENT  action,  1149  n. 
'^  ■'  loss,  no  recovery  for,  84i 

purchaser,  action  by,  1175. 

taker,  leased  to,  1105. 

user,  d.  from,  1095. 
SUBSIDING  of  surface,  danger  of,  1166c. 
SUBSTANTIAL  d.,  distmguished  from  nominal,  96. 

performance  of  obligation,  657. 
SUBSTITUTE,  expense  of  procuring,  2269. 

better  than  original,  226A. 
SUBSTITUTED  PERFORMANCE,  recovery  of  cast  of,  618. 
SUBSTITUTION,  of  raih-oad  f or  plank-road,  1109. 

of  trestle  for  embankment,  1152. 

of  steam  for  water  power,  cost  of,  1164. 
SUBWAY,  construction  of,  1151  n. 
SUCCESS,  necessary  for  recovery  of  salvage,  599c. 
SUCCESSIVE  actions  on  covenant  against  incumbrances,  968. 

breaches,  89. 

bonds,  Uabilities  on,  692d. 

injuries,  compensation  for  liability  to,  942. 
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SUCCESSIVE— Coraa-nwei. 

performances  of  contract,  636^. 

verdicts,  not  lightly  set  aside,  1327. 
SUFFERANCE,  tenant  by,  cannot  recover  compensation  in  eminent  domain 

proceedings,  1157. 
SUFFERING.    See  Mental  Suppeeing,  Pain. 
SUGAR,  d.  for  delay  in  transportation  of,  855. 
SUGAR  CANE,  on  overflowed  land,  191. 
SUIT,  expense  of  carrying  on,  229. 

operates  as  demand  for  payment,  314. 

d.  for  malicious  prosecution  of,  468. 

against  oflBcer  on  bond  consolidated,  692. 

contract  to  indemnify  against,  795. 

no  recovery  for  expense  of,  when  unnecessary,  804. 

d.  for  neglect  to  defend,  831. 

d.  for  bringing  unauthorized,  839. 

See  Action. 

d.  after  bringing.    See  Pbospective  Damages. 
SUM,  arbitrary,  fixed  as  d.,  1076. 
SUMMER  boarding  house,  availability  of  land  for,  11716. 

residence,  property  used  as,  1171c. 
SUNDAY,  profits  derived  from  business  done  on,  1825. 
SUPERSEDEAS  BOND,  d.  on,  688. 
SUPERVISORS  of  town,  d.  in  action  against,  562. 
SUPPORT,  prospective  d.  for  breach  of  agreement  to,  89,  90. 

of  plaintiff  for  life,  90. 

right  of,  93o. 

of  husband,  d.  for,  in  action  for  alienation  of  affection,  480b. 

recovery  for  loss  of,  through  death,  575-578. 

recovery  by  minor  for  loss  of,  577. 

breach  of  contract  for,  during  life,  633a. 

continuing  contract  to,  636i. 

bond  to,  &75d,  n. 

lateral,  removal  of,  1110  n.,  1123  n.,  1149a. 

recovery  for  loss  of,  under  Civil  Damage  Act,  1249. 

from  coal  strata  for  pipe  line,  1166c. 

of  child,  recovery  for,  486e. 
SUPPORT  OF  LAND,  easement  of,  d.  after  writ  for  infringement  of,  91. 

d.  for  loss  of,  925. 

injury  to,  1116. 

by  coal-bearing  land,  1166c. 
SUPPOSED  benefits,  not  allowed  in  New  York,  1130a. 

SUPREME  COURT  OF  THE  UNITED  STATES,  rule  in,  for  allowance  of 
interest,  322. 
for  rate  of  interest  on  overdue  paper,  327. 
on  exemplary  d.  against  corporations,  380. 
on  higher  intermediate  value  in,  513. 
for  fraud  in  sale  of  goods,  778. 
for  recoupment,  1039. 

what  constitutes  eviction  in,  956. 
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SURETY.    See  Principal  and  Surety. 
when  entitled  to  interest,  304. 
recovers  interest  on  money  paid  for  pripcipal,  3ft4. 
action  against  sherifi  for  taking  insuffieiwt,  355. 
breach  of  contract  to  become,  618  n.,  622c. 
expense  of  securing  on  boiid,  where  recoverable,  &91c. 
liability  of,  on  official  bopd,  681a. 

on  bond  of  receiver  of  public  moneys,  692. 

on  bond  of  financial  officer,  692/. 

on  bond  of  officer  of  corporation,  694. 
has  no  action  until  he  pays  debt,  78S. 
cannot  call  on  principal  till  he  has  paid  debt,  785. 
payment  by  note,  796,  797, 

action  against  co-surety  for  contribution,  797,  807. 
recovery  by,  upon  payment  by  note,  797,  798. 

on  payment  by  bond,  798. 
by  land  or  goods,  800. 
must  be  accepted  as  paymrait  in  full,  798. 
paying  debt  for  less  than  face  only  recovers  expenditure,  801. 
paying  usurious  interest,  801, 

of  Ktigation  expeiwes,  803. 
not  Uable  for  costs  of  action  against  principal,  803,  805. 
must  not  incur  expense  for  unnecessary  suit,  804. 
whether  must  give  notice  of  suit,  805, 
right  of,  to  contribution,  807,  807a. 
effect  of  insolvency  of,  8076. 
costs  against  co-surety,  808. 
on  sequestration  bond,  106. 
interest  on  money  payable  by,  302a. 
bound  by  judgment  against  principal,  681o. 
on  bonds,  action  against,  681a. 
not  liable  in  exemplary  d.,  681a. 
on  official  bond  defined  by  law,  692o. 
on  executor's  bond,  liability  of,  6926. 
on  official  .bond,  liability  of,  6926. 
on  cumulative  bonds,  hability  of,  for  ccQitribution,  602c. 
on  bond,  whether  released  by  approval  of  officer's  accounts,  692/. 
on  bond  of  cashier,  liability  of,  694. 
right  of,  to  take  advantage  of  partial  payments,  6956. 
liability  of,  on  special  bond  of  executor  or  administrq,tor,  692^. 
on  bail  bond,  recovery  of  expenses  by,  806. 
SURETYSHIP,  d.  for  breach  of  contract  of,  784. 

contract  of,  784  et  seg.    See  Principal  and  Surety. 
SURFACE,  support  of,  by  coal-bearing  land,  1166c. 

subsiding,  danger  of,  1166c. 
SURFACE  WATER,  damming  pf,  1109. 
escape  of,  prevented,  1116  n. 
throwing  on  property,  1117.n. 
d.  from,  1123. 
turning  on  land,  1123  n. 
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SURFACE  WATmi— Continued. 

obstruction  of,  1165. 

preventing  flow  of,  1166d. 

turning  on  land,  1166d. 
SURGEON,  action  against,  for  negligence  in  healing  plaintiff's  broken  leg,  86c. 
for  malpractice,  103. 

recoupment  for  unskilful  treatment  by,  1037. 
SURGEON'S  INSTRUMENTS,  whether  baggage,  873  n. 
SURGICAL  OPERATION,  one  injured  not  obliged  to  submit  to  dangerous,  218. 

d.  for  danger  of  suffering  from,  in  the  future,  226o. 

excessive  d.  because  of,  13.52. 
SURRENDER  POSSESSION,  d.  on  breach  of  covenant  in  lease  to,  999j 
SURVEY  of  wreck,  expense  of,  in  admiralty,  589. 
SURVIVAL,  of  exemplary  d.,  362. 
SWITCH,  contract  to  repair,  636;j. 

location  of,  1109. 
SWITCHING  YARD,  d.  to,  1121  n. 
SWITCHMAN,  injured  on  raiboad,  172. 

cost  of  maintaining,  whether  recoverable  in  eminent  domain,  1152a. 
SYMPATHETIC  mental  suffering,  no  recovery  for,  439. 
SYMPATHY,  undue,  verdict  set  aside  for,  1326. 

TABLES  OF  MORTALITY,  in  elevated  railway  cases,  1201. 
"TAKEN,"  meaning  of,  1116. 
TAKER,  lease  to  subsequent,  1105. 

benefit  of  cutting  to,  1150. 
TAIL,tenants  for,  74. 

TAKING  OF  PROPERTY  by  eminent  domain,  108Q,  1106,  1113,  1120,  1149, 
1170. 

of  lands,  measure  of  d.,  1080. 

of  churchyards,  1081. 

of  fee,  1084,  1114. 

of  leaseholds,  1084. 

of  pubEc-house,  1084,  1085,  1105. 

of  land  for  reservoir  purposes,  1085. 

or  garden,  1086. 

of  land  in  part,  1099. 

of  lands  for  sewage  works,  1102. 

of  life  interest  in  mineral  land,  1105. 

of  land  leased  back  to  lessor,  1105. 

of  property,  compensation  for,  1106. 

of  private  property,  1107. 

of  buildings,  1107. 

of  easement,  1107. 

of  franchise,  1107. 

of  timber,  1107. 

of  materials  for  construction  of  canal,  1107. 

kind  of  property  subject  to,  1107. 

of  land  for  sewer  purposes,  1110  n. 

of  land  for  street,  1110  m. 
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TAKING  OF  PROPERTY— Conimaed. 

of  land,  under  New  York  constitution,  1113. 

of  property,  what  is,  1114. 

of  beneficial  enjoyment,  1114. 

of  right  of  way  for  railroad,  1114,  1166c,  11715. 

further,  1116. 

in  California,  1116. 

in  Maryland,  1116. 

in  New  York,  1116. 

of  fee  in  highway,  1119  n.,  Il50. 

of  railroad  location,  1119  n. 

of  waters  of  great  ponds,  1119. 

of  property,  under  Illinois  constitution  of  1870,  1121. 

of  railroad  right  of  way,  by  telegraph  company,  1149  n. 

of  strip  through  factory,  1149  n. 

of  value,  1149  n.,  1166c. 

of  telegraph  right  of  way  over  railroad  right  of  way,  1149  n. 

of  land,  for  railroad,  1149  n.,  1151  n. 

injiuy  short  of,  1149. 

of  land  in  highway,  11496. 

of  land  for  street,  11496. 

of  iiUed  land,  1151. 

time  of,  1151. 

of  land  for  reservoir  purposes,  1151  n. 

possession  without  assessment  of  d.,  1151  n. 

of  right  of  way  across  railroads,  1152a 

of  land  for  dam,  1162. 

for  reservoir,  1162. 
of  bridge  property,  1163. 
of  land  containing  spring  of  water,  1165. 
of  oil-bearing  land,  1166c. 
of  land  for  levee  purposes,  1166d. 
of  timber  land,  1167  n. 
of  fruit  trees,  1167  n. 
of  house,  1169. 
of  land  for  bridge,  1171o. 
of  farm  under  Flowage  Act,  11715. 
of  land  by  town  for  water  purposes,  11716. 

to  widen  river,  11716. 
of  country  church,  11716. 
of  turnpike  road  for  highway,  1171d. 
of  land  for  portage  railway,  1171e. 

for  storage  basin,  1171e. 
of  bridges,  1173. 
of  ferries,  1173. 
of  turnpikes,  1173. 

of  water  works  by  city  under  contract,  1173. 
of  land  by  railroad,  1175. 
of  grade,  1178. 
TAIjENT  of  person  injured  may  be  shown,  485o. 


INDEX  3369 

[References  are  to  sections,  d.  means  damage;  n.  means  note.] 
TANNING,  value  of  liquor  used  for,  252. 
TAX,  power  to,  in  form  of  assessment  of  benefits,  1128. 
TAX  LIST,  d.  for  refusal  to  place  judgments  on,  562. 
TAX  WARRANT,  recovery  on  bond  for  failure  to  turn  over,  692/. 
TAXATION,  valuation  for,  242. 
TAXES,  interest  on,  332. 

illegally  assessed,  interest  on,  303. 

d.  in  action  against  collector  of,  562. 

paid  during  attachment,  not  recoverable  on  bond,  682. 

embezzlement  of,  by  sheriff,  682a. 

whether  amount  of,  included  in  recovery  on  policy  of  fire  insurance,  720, 
722. 

amount  of,  included  in  whisky  in  bond,  722. 

contract  to  pay,  789. 

agreement  of  lessee  to  pay,  789. 

d.  against  .agent  for  failure  to  pay,  829. 

deduction  from  mesne  profits  on  account  of  payment  of,  909,  918. 

allowance  for  payment  of,  in  action  for  mesne  profits,  918. 

d.  for  breach  of  agreement  by  lessee  to  pay,  999fc. 

not  subject  to  set  off,  1031. 
TAXING  POWER  involved  in  street  openings,  1128. 
TEA  MERCHANT,  no  evidence  of  profits  allowed,  181. 
TEACH,  d.  for  breach  of  contract  to,  618  n. 
TEACHER,  contract  to  employ,  at  fixed  salary,  1075,  n. 

injury  to,  180,  860. 

d.  for  breach  of  contract  to  employ,  607  n. 

recovery  by,  of  salary  though  school  closed,  672. 

evidence  of  value  of  time  of,  860. 
TEAMS,  frightening  of,  1165c. 
TELEGRAM,  non-delivery  of,  announcing  death,  47. 

failure  to  deliver,  107a,  170  n. 

negligence  in  transmitting,  1076. 

consequential  d.  on  delay  or  failure  to  deliver,  151. 

after  notice,  169. 

ordering  purchase,  200. 

error  in  transmission  or  failure  to  transmit,  208a. 

d.  for  failure  to  deliver,  212a. 

avoidable  consequences,  204,  212a. 

personal  exposure  caused  by  failure  to  deliver,  226j. 
TELEGRAPH  COMPANY,  liability  for  mental  pain  of  which  forewarned, 
45o. 

operating  messenger  service,  154. 

liable  for  loss  of  goods,  8736. 

failure  to  deliver  telegram  to  person  accused  of  crime,  169. 

notice  of  contemplated  consequences,  169,  879. 

failure  to  deliver,  171a. 

avoidable  consequences,  204,  212a,  895. 

d.  for  negligence  of,.  214. 

exemplary  d.  against,  371a. 
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TELEGRAPH  COMPANY— Continued. 
nature  of  contract  of,  874. 

of  liability  of,  875. 
not  a  carrier,  875. 

right  of,  to  make  reasonable  regulations,  876. 
limitation  of  liability  of,  876. 
repetition  of  message,  876. 
action  against,  by  sender,  877. 

by  receiver,  878. 
compensation  for  natural  consequences  only,  879. 
notice,  when  held  to  be  conveyed  to,  879,  880. 
consequential  d.  when  recoverable  against,  881. 

expenditures  caused  by  failure  to  deliver  or  misdelivery,  881a. 

consequential  physical  injury,  8816. 
d.  against,  for  loss  of  intended  purchase,  882. 

for  loss  of  intended  sale,  883. 

for  error  in  transmitting  amount  of  goods,  884. 
price,  885. 
conditions  of  purchase  or  sale,  886. 

for  loss  of  a  debt,  887. 

for  speculative  loss,  888. 
uncertain  d.  not  recoverable  against,  889. 
cipher  messages,  890,  891. 
commercial  messages,  891. 
direct  loss  through  default  of,  891,  892. 
price  of  message  recoverable,  893. 
liability  of,  to  d.  for  mental  suffering,  894. 
suggested  difference  between  tort  and  contract,  894o. 
relationship  of  plaintiff,  8946. 
notice  of  relationship  or  of  other  circumstances,  894c. 
what  mental  suffering  is  compensated,  894(i. 
avoidable  consequences,  895. 
exemplary  d.  against,  896. 
proximate  cause,  897. 
right  of  way  of,  1149  n. 
additional  servitude  of,  11495. 

taking  of  right  of  way  for,  over  railroad  right  of  way,  1149  n. 
condemnation  of  right  of  way  for,  along  railroad,  1152a. 
excessive  d.  in  actions  against,  1341. 
the  conflict  of  law  as  to  d.  in  actions  against,  1374. 
TELEPHONE,  hired  for  a  year,  183. 

offer  to  replace  at  higher  rate  after  wrongful  deprival  of,  222. 
d.  for  refusal  to  respond  to  call,  897o. 
d.  for  wrongful  removal  of,  897o. 
condemnation  of  right  of  way  for,  1152a. 
wires,  d.  by,  1167  n, 
TELEPHONE  COMPANY,  neglect  by,  to  transmit  money,  168. 
d.  in  action  against,  897a. 

for  refusal  to  transmit  message,  by,  897a. 
"TEMPERATE,"  jury  must  be,  171a. 
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TEMPORARY  injunction,  counsel  fees  for  resisting  motion  for,  685fc. 

interference  with  access,  1117  n. 

injury,  excessive  d.  for,  1347. 
TENANT,  recovery  for  injury  to  land,  69,  71. 

See  Lessee. 

refusal  of,  to  pay  rent,  35  n. 

loss  of,  by  nuisance,  35  n. 

in  common  of  land,  d.  recoverable  by,  75. 
of  chattels,  83. 

of  part  of  land  injured,  owner  of  rest,  >856. 

d.  of,  87. 

suit  by,  209. 

agreement  of,  to  make  repairs,  210. 

injunction  against  interfering  with,  685c. 

exemplary  d.  against  landlord  for  injury  to  premises,  373. 

for  life,  recovery  by,  on  fire  policy,  725. 

See  Life-Tenant. 

for  years,  insurable  interest  of,  725. 

of  land,  recovery  by,  926. 

holding  over,  responsible  for  rent  reserved,  999e. 

may  recoup  for  fraud  of  landlord  in  securing  lease,  1056. 

for  life  or  years,  may  recover  compensation  in  eminent  domain  proceed- 
ings, 1154a. 

at  will,  without  title  cannot  recover  in  eminent  domain  proceedings, 
1154a. 

by  sufferance,  cannot  recover  compensation  in  eminent  domain  pro- 
ceedings, 1157. 

inconvenience  to,  1165. 
TENANT  IN  COMMON,  suing  for  injury  to  property,  75;  83. 

recovery  by,  on  fire  policy,  725. 

liability  of,  for  mesne  profits,  906. 

d.  on  accounting  between,  for  severance  from  realty,  936. 

of  land,  entitled  to  compensation  in  eminent  domain  proceedings,  1154a. 
TENDER  of  goods,  reduction  of  d.  by,  54. 

offer  of,  after  conversion,  53. 

interest  barred  byj  3406. 

must  be  unconditional,  3406. 

must  be  kept  good,  3406. 

of  performance,  how  affecting  d.,  612o. 

reduction  of  d.  on  replevin  bond  by,  691a. 

subsequent  to  failure  to  deliver  goods,  741. 

of  deed  in  court,  1028. 

legal,  26d. 
TENNESSEE,  rule  in,  for  A.  on  breach  of  covenant  of  warranty,  959. 
for  recoupment,  1039. 

constitutional  provisions  as  to  benefits  in,  1148. 

remission  of  excess  of  verdict  in,  1330. 
TERM,  compensation  for  value  of,  987. 
TERM  OF  OFFICE,  limitation  of  recovery  on  official  bond  by  reason  of,  6926. 

of  officer  of  corporation,  694. 
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TERMINUS  at  Fort  Scott,  agreement  to  make,  194. 
TERMS  OF  SALE,  d.  against  agent  for  making  wrong,  823. 

d.  against  telegraph  company  for  error  in  transmitting,  886. 
TERRITORY,  breach  of  agreement  to  give  exclusive,  607,  633, 

d.  of  agent  entitled  to  exclusive,  834d. 

d.  for  invasion  of  exclusive,  1246a. 
TERROR,  caused  by  mental  suffering,  43a. 
TEST  of  element  of  value,  1171,. 

TESTIMONY,  verdict  against  Weight  of.    See  Verdict. 
TESTING  warranted  machine,  recovery  of  expense  of,  767. 
TEXAS,  doctrine  of  exemplary  d.  in,  359. 

law  of,  as  to  higher  intermediate  value,  516c. 

rule  in,  for  recovery  of  d.  for  mental  suffering,  894o. 

constitution  of,  referred  to,  1122. 

meaning  of  "damage"  in  constitution,  1123. 

constitutional  provisions  as  to  benefits  in,  1143. 

remission  of  excess  of  verdict  in,  1330. 
THEATRE,  contract  to  perform  in,  for  share  of  proceeds,  1076,  n. 

refusal  of  admission  to,  222  n.,  607  n. 

offer  of  equally  good  seat  in,  222  n. 

liquidated  d.  to  secure  actor's  performance  at,  398,  399. 

liability  of,  for  refusing  to  admit  ticket  holder,  8736. 

excessive  d.  for  expulsion  from,  1343. 
THEATRICAL  COMPANY,  d.  for  failure  to  transport,  843. 

d.  for  delay  in  transportation  of,  863. 
THEATRICAL  ENTERTAINMENT,  profits  of,  182a,  n. 
THEFT,  loss  by,  at  time  of  fire,  recoverable  on  policy,  723a. 
THEORY,  of  construction  of  lands  Clauses  Consolidation  Act,  1118. 
THESIGER'S  RULE,  1096. 

application  of,  1121. 

adopted  in  Illinois,  1121. 
THOROUGHFARE,  obstruction  of,  1105. 

causing  loss  of  use  of,  35. 

access  to,  1093. 
THREATS,  how  far  expense  is  reasonable  on  account  of,  226Z. 
THRESHING  replevied  grain,  deduction  of  cost  of,  690. 
THRESHING  MACHINE,  195  n. 
THROWING  stones  on  adjacent  land,  1111. 

ashes,  1116. 

cinders,  1116. 

soot,  1116. 

surface  water,  1117  n. 

earth  and  trees  on  land  outside  right  of  way,  1110  n. 
TICKET,  d.  for  negligence  of  conductor  in  failing  to  furnish  stop  over,  865. 
TICKET  SCALPING,  profits  of,  1826. 
TICKETS,  loss  of  sale  of,  170. 
TILES,  neglect  of  agent  to  buy,  825. 
TIMBER,  carrying  away  of,  86a. 

no  reduction  for  carrying  off,  63  n. 

to  be  used  for  special  work,  166. 
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TIMBER— ConimMed. 

exemplai-y  d.  for  cutting  of,  373. 
d.  for  wrongfully  cutting,  502,  933. 
d.  in  actions  for  conversion  of,  502,  503. 

d.  for  breach  of  contract  to  employ  plaintiff  to  saw,  607  n.,'608,  614  n., 
615  n.,  620. 

to  deliver,  153,  615  n. 

to  cut,  607  n.,  614  n.,  615  n. 

to  transport,  614  n.,  620  n. 
recovery  for  cutting,  on  injunction  bond,  685o,  n. 
d.  on  injunction  against  cutting,  6856. 
d.  on  injunction  bond  for  failure  to  secure,  6856. 
d.  for  failm"e  to  pay  for,  752o. 
contract  to  indemnify  against  selling,  794. 
compensation  for  cutting,  in  action  for  mesne  profits,  910. 
failure  of  title  to,  976. 
taking  of,  1107. 
removal  of,  1168. 
land,  taking  of,  1167  n. 
trees,  d.  for  destruction  of,  933. 
TIME. 

I. — Recovery  of  Damages  Affected  by 

to  which  compensation  may  be  recovered,  84  et  seq. 

prospective  and  past  d.  recoverable  in  single  action,  84. 

early  rule  different,  85. 

loss  accruing  after  action  brought,  85. 

prospective  loss,  86. 

d.  for  breach  of  continuing  agreements,  87. 

new  action  must  be  brought  for  renewed  injury,  88. 

continuing  breach  of  subsisting  contract,  d.  to  date  of  writ,  89. 

breach  destroying  contract,  prospective  d.,  90. 

continuing  tort,  d.  to  date  of  writ,  91. 

tort  by  trespass  on  plaintiff's  land,  to  what  time  d.  recoverable,  92. 

by  unauthorized  private  structure,  or  use  of  land  by  defendant,  93. 

authorized  permanent  public  work,  95. 

when  negligently  constructed,  95. 
from  which  interest  runs,  302,  310,  314,  315,  318. 
payment  of  interest,  where  demand  prevented  by  defendant's  act,  309. 
when  interest  begins  to  run  on  account,  310. 
lapse  of,  considered  in  estimating  d.,  319. 
of  estimating  profits  of  contract,  636e. 

of  estimating  value  of  personal  property  on  replevin  bond,  690. 
when  not  of  the  essence  of  a  contract,  657. 
when  market  value  of  goods  sold  is  to  be  assessed,  737. 
of  estimating  value  of  goods  lost  by  carrier,  847. 

in  replevin,  533 
for  making  claim  against  telegraph  company,  876. 
of  recovery  of  mesne  profits,  911,  912,  913. 

when  value  of  land  is  taken  on  breach  of  contract  to  convey,  1018. 
of  taking,  1151. 


3374  INDEX 

[References  are  to  sections,  d.  means  damage;  n.  means  note.] 

T:\yiSr— Continued. 

of  entry,  1151. 

of  order  for  condemnation,  1151. 
of  filing  location,  1151. 
when  d.  measured,  1151. 
limit  of,  for  claiming  d.,  under  statute,  1151  n. 
of  allowance  of  interest,  1179a. 
of  taking  under  eminent  domain,  1200. 

at  which  value  of  property  of  fluctuating  value  is  to  be  taken.    See 
Higher  Intermediate  Value. 
II. — Compensation  for  Loss  of 

loss  of,  in  action  for  personal  injuiy,  107o. 

recovery  for  loss  of,  164,  180. 

notice  must  be  given,  159. 

spent  in  following  property,  recovery  of  value  of,  226c. 

value  of,  spent  in  effort  to  avoid  loss  recoverable,  226i. 

in  attending  court,  229  n. 
recovery  for  loss  of,  by  malicious  prosecution,  459. 

by  false  imprisonment,  461. 

for  personal  injury,  481,  482, 

by  married  woman,  486. 

by  minor,  4866. 
of  child,  486c. 
lost  in  consulting  counsel  or  attending  hearing,  recoverable  on  injunction 

bond,  685  n. 
of  idle  hands,  recovery  for,  on  injunction  bond,  685e. 
recovery  for  loss  of,  on  bond  for  arrest,  686o. 

on  accident  policy,  731. 

failure  to  deliver  goods,  737,  742. 

on  countermand  of  purchase  or  sale  of  goods,  758. 

on  wrongful  sale  by  agent,  821. 

on  loss  of  goods  by  carrier,  847. 

on  injury  during  transportation,  852. 

against  carrier  of  passengers,  860,  862,  863,  864. 

by  passenger,  864. 

by  injury  to  passenger,  860. 

by  failure  to  carry  passenger,  862. 

by  delay  in  transporting  passenger,  863. 

by  carrying  passenger  beyond  station,  864a. 

by  expulsion  from  train,  865. 
lost  in  perfecting  title,  no  recovery  for,  in  action  on  real  covenant,  981. 
d.  for  loss  of,  by  breach  of  contract  to  lease  farm  for  share  of  crop,  989. 

by  failure  of  landlord  to  heat,  995. 

by  sickness,  1166(i. 
value  of,  171  n.,  181,  251,  255,  482,  860. 
TITHES,  interest  in  action  for  rent  of,  285  n. 
TITLE,  nominal  d.  establish,  99. 
error  in  examining,  218. 
expense  of  perfecting,  226e. 
slander  of,  455. 
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TITLE— CmiUnued. 

expense  of  litigation  caused  by,  241. 

value  of  abstract  of,  261. 

recovery  for  expense  of  examining,  on  breach  of  contract  to  convey,  6075. 

bond  for,  679a. 

cloud  on,  caused  by  injunction  suit,  685 A. 

to  property  replevied,  maj'  be  shown  to  be  independent,  691a. 

provable  in  reduction  of  d.,  on  detinue  bond,  691c. 

d.  on  policy  of  insurance  how  affected  by,  725. 

of  goods  manufactured,  762. 

of  chattel,  d.  for  breach  of  warranty  of,  774. 

negligence  of  conveyancer  in  examining,  831. 

liability  of  unauthorized  agent  for  expense  of  investigating,  835. 

expense  of  investigating,  recoverable  from  auctioneer  without  authority, 
838. 

lack  of,  as  defense  to  action  on  purchase  money  note,  973. 

d.  for  partial  failure  of,  on  covenant  against  incumbrances,  976. 

after  acquired,  enures  to  benefit  of  grantee,  977. 

reduction  of  d.  on  real  covenants  by  after-acquired,  978. 

expense  of  perfecting  in  action  on  real  covenant,  979. 

recovery  of  cost  of  removing  incumbrance  on,  in  action  against  landlord 
for  fraud,  990c. 

contract  to  convey  with  reference  to  a  complete,  1008. 

d.  for  breach  of  contract  to  convey,  made  with  knowledge  of  defect  in, 
1011. 

partial  defect  of,  in  land  conveyed,  1016. 

recovery  of  expense  of  investigation,  on  breach  of  contract  to  convey 
land,  1017. 

to  land,  misrepresentation  as  to,  1027. 

recoupment  for  failure  of,  1053. 

appropriation  depriving  owner  of,  1151  w. 

effect  of  transfer  of,  on  compensation  for  taking  by  eminent  domain, 
1154c. 

transfer  of,  to  grantee  does  not  pass  right  of  compensation  for  taking 
rights  in  highway  in  New  York,  12056. 

not  affected  by  nominal  d.  in  patent  suits,  1219. 

limited.   See  Limited  Interest. 
TITLE  COMPANY,  d.  against  for  negligence,  831o. 
TITLE  DEEDS,  value  of,  262. 

detinue  for,  527. 

whether  baggage,  873  n. 
TOBACCO,  sale  of  flues  for  curing  of,  153. 

breach  of  contract  to  advance  money  to  buy,  179  n. 

early  substitute  for  money  in  Virginia,  266. 

d.  for  breach  of  warranty  of,  762. 
TOLI^BRIDGE,  profits  from,  182a,  n. 

in  use  for  some  time,  carried  away,  187. 
TOIJ^GATE,  depriving  plaintiff  of  tolls,  93. 
TOLLS,  loss  of,  187. 

recovery  for  loss  of,  by  infringement  of  ferry  franchise,  944. 
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TOllS—Conlinued. 

making  turnpilve  free  from,  1171(i. 
TOMATOES,  delay  in  delivery  of  cans  for,  152  n. 
TONTINE  POLICY,  value  of,  730. 
TOOLS,  d.  for  conversion  of,  506. 

d.  for  loss  of  use  of,  by  injunction  against  moving  house,  685c. 

of  trade,  whether  baggage,  873  n. 
TORT,  object  of  action  is  to  obtain  money  judgment,  4. 

d.  imder  codes  for,  28a. 

to  indemnify  for  loss  suffered,  30. 

continuing,  84o,  924. 

entire  d.  for,  856. 

distinct,  85c. 

new  action  for  new  injury  in,  88. 

continuing  d.  recoverable  for,  till  action,  91. 

each  fall  is  separate,  93a. 

causing  permanent  injiuy,  94. 

nominal  d.  for,  100. 

general  principle  in  action  of,  104. 

natural  consequences  in  actions  of,  143. 

recovery  of  litigation  expenses  caused  by,  233,  241. 

for  loss  of  gold,  272. 

interest  in  action  of,  316. 

exemplary  d.  in  action  of,  370. 

joint,  liability  of  defendants  in  exemplary  d.,  382. 

forms  of  action  for,  428. 

measure  of  d.  for,  determined  by  fixed  rules,  where  no  malice  exists,  428. 

d.  for,  do  not  depend  on  form  of  action,  429. 

compensatory  d.  for,  a  matter  of  law,  429. 

aggravation  or  mitigation  of  d.  for,  430. 

joint,  each  wrong-doer  liable  for  the  whole  d.,  431. 

expenses  of  avoiding  consequences  of,  recoverable,  437. 

even  when  they  enhance  loss,  438. 

by  slander  of  title,  455. 

by  malicious  attachment,  467. 

in  admiralty,  699. 

division  of  loss  for,  in  admiralty,  599. 

distinction  between,  and  contract,  601. 

recovery  on  waiver  of,  654. 

suit  against  carrier  may  be  framed  to  sound  in,  840. 

breach  of  duty  to  passenger  is,  859. 

by  landlord  against  tenant,  d.  for,  990. 

d.  for,  cannot  be  recouped  in  action  for  rent,  9996. 

of  tenant,  recovery  by  landlord  for,  999?. 

d.  from,  cannot  be  set  off,  1031. 

recoupment  in  action  of,  1044. 

of  landlord,  recoupment  for,  1058. 

joint,  d.  for,  1279. 

several,  by  different  defendants,  1280. 

by  injury  to  personal  property.    See  Chattels. 
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TORT— Cmtin-ued. 

by  false  imprisonment.    See  False  Imprisonment. 

by  false  representations  or  other  fraud.    See  Featjd. 

by  slander  or  libel.    See  Libel,  Slander. 

by  malicious  prosecution.    See  Malicious  Prosecution, 

by  personal  injury.    See  Personal  Injury. 

involving  loss  of  service.    See  Service,  Loss  op,  , 

TORTIOUS  ENTRY,  1173. 
TOTAL  BREACH  of  contract,  636t. 

TOTAL  EVICTION,  recovery  for,  on  covenant  against  incumbrances,  969. 
TOTAL  LOSS  of  property,  d.  for,  432a. 

by  collision,  d.  for,  594. 

of  vessel,  594. 

no  recovery  after,  590. 

constructive,  709,  711. 

on  policy  of  marine  insurance,  710-713. 

what  constitutes,  716. 

of  part  of  freight,  717. 

of  building,  722a. 
TOWER,  crossing,  expense  of  maintaining,  1152a. 

TOWN,  expenses  of  litigation  for  injury  on  highway  recoverable  by,  from  town 
wrong-doer,  241. 

improvements  by,  1112. 

land  taken  for  water  purposes  by,  11716. 
TOWN  CLERK,  d.  in  action  against,  562. 
TOWN  LOTS,  value  of  land  for,  253. 
TOWN  OFFICERS,  d.  against,  562. 
TRACK  CONNECTION,  value  of  land  for,  11716. 
TRACKS,  obstructing  a  street,  195. 

increasing  number  of,  1109  n. 

opening  of  street  across,  1121  n. 

planking  of,  1152a. 

d.  from  use  of,  1164. 

inconvenience  in  crossing  of,  1164. 

cars  running  off,  1165. 

railroad,  highway  across,  1165c. 

laying  of,  without  owner's  consent,  1175. 
TRACT,  value  of,  for  any  purpose,  11496. 

acquisition  of  use  of,  1150. 

basis  of  compensation  for  use  of,  1150. 

entire.    See  Entire  Tract. 
TRADE,  agreement  not  to  continue,  182,  400,  408,  418. 

contracts  in  restraint  of,  1936. 

breach  of  contract  to  supply  materials  for,  153. 

exemplary  d.  for  unlawful  interference  with,  373a. 

liquidated  d.  in  agreement  not  to  carry  on,  418. 

d.  for  conspiracy  in  restraint  of,  4706. 

evidence  of,  as  bearing  on  value  of  time,  482. 

injury  to,  1090. 

212 
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TRADE — Continued. 

d.  to,  1094. 

obstruction  to,  1094. 

loss  of,  1096. 

appertaining  to  premises,  1105. 

falling  off  in,  1205. 
TRADE-MARK,  nominal  d.  for  infringement  of,  100,  102. 

fraudulent  imitation  of,  100. 

d.  for  infringing,  1246c. 

special  d.  in  action  for  infringing,  1271. 
TRADE  NAME,  d.  for  infringing,  1246c. 
TRADING  STAMPS,  man  supplied  with,  182n. 
TRAFFIC,  diversion  of,  from  ferry,  1098. 
TRAIN,  failure  to  stop,  45,  212  n. 

ejection  from,  143n. 

expense  of  special,  226A;. 

d.  for  expulsion  of  passenger  from,  865. 
TRAINING  of  father,  recovery  by  child,  for  loss  of  through  death,  577. 

of  person  injured,  may  be  shown,  485a. 
TRAINS,  smoke  of,  1102. 

noise  of,  1102,  1123  «.,  1165. 

on  street,  depreciation  in  value  of  abutting  land  by  ninning,  1102. 

increasing  frequency  of,  1109  n. 

running  of,  1123. 

expense  of  stopping,  1152a, 

no  recovery  for  stopping  and  flagging  where  railroad  laid  out  over  track 
of  another  railroad,  1152o. 

risk  of  obstruction,  1165. 
TRAMP,  d.  recoverable  by,  for  personal  injury,  485a. 
TRANSFER  of  note,  d.  for  wTongful,  708. 

of  stock,  d.  for  refusal  to  allow,  508,  514,  518,  519. 

of  stock  on  books,  measure  of  d.  for  breach  of  obligation  to,  627a. 

of  title,  effect  of,  on  right  to  compensation  for  taking  by  eminent 
domain,  1154c. 
TRANSPORT,  d.  against  carrier  for  failure  to,  842. 

d.  for  breach  of  contract  to,  &33d. 

timber,  d.  for  breach  of  contract  for,  614  n. 
TRANSPORTATION,  cost  of,  included  in  value,  246,  247,  739. 

compensation  for,  841. 

d.  for  injury  to  goods  during,  852. 

by  sea,  d.  for  delay  in,  855. 

cost  of,  how  entering  into  market  value,  739. 

of  passenger,  loss  of  time  in,  863. 
TRANS-SHIPMENT,  d.  against  carrier  for  unlawful,  852. 
TRAUMATIC  NEUROSIS,  excessive  d.  tor,  1360. 
TRAVELLER,  failure  to  deliver  telegram  to  meet,  at  station,  8816. 
TRAVELLING,  increased  facility  for,  is  general  benefit,  1129. 

expenses,  recovery  of,  on  attachment  bond,  682a. 
on  injunction  bond,  685  n. 
TRAVELLING  SALESMEN,  180. 
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TREASURER,  recovery  on  bond  of,  692a,  6926. 
TREASURER,  COUNTY,  d.  against,  for  negligence,  661. 
TREASURY  notes  of  United  States  as  legal  tender,  269. 
TREBLE  DAMAGES  for  trespass  to  lands,  930a. 

not  recoverable  on  sheriff's  bond,  692i. 

in  patent  suits,  1229. 

generally  must  be  pleaded,  1263. 

form  of  finding  of  jury  for,  1318a. 
TREES,  growing,  100. 

in  highway,  value  of,  265. 

interest  in  action  for  destruction  of,  317  n. 

d.  for  wrongful  destruction  of,  502,  933. 

d.  for  breach  of  contract  to  plant,  614  n. 

breach  of  contract  to  cultivate,  620  n. 

recovery  for  deterioration  of,  on  injunction  bond,  685a. 

d.  for  breach  of  warranty  of,  765,  768. 

value  of,  847. 

injury  to,  recoverable  in  action  for  trespass  to  land,  929. 

d.  for  destruction  of,  933. 

recovery  for  value  of,  after  severance  from  the  realty,  934. 

fruit  or  ornamental,  d.  for  destruction  of,  933. 

d.  for  waste  by  cutting  down,  950. 

and  earth,  throwing  on  land  outside  right  of  way,  1110  n. 

shade,  removal  of,  1122. 

destruction  of,  1166e. 

injiuy  to,  1166e. 

fruit,  taking  of,  1167  n. 

shade,  destruction  of,  1167  n. 

cutting,  d.  for,  1171c.    See  Timber. 
TRESPASS. 

I. — In  General 

object  is  to  obtain  money  judgment,  4. 

recovery  for  attempted  seduction  of  wife  in  action  of,  48. 

nominal  d.  for,  99,  101,  923. 

action  in,  101. 

one  cannot  be  called  on  to  commit,  in  order  to  avoid  wrong,  225. 

recovery  of  expen.se  of  Utigation  in  action  for,  233. 

interest  in  action  for,  316.  . 

exemplary  d.  for  malicious,  373. 

general  principle  of  d.  for,  428. 

past,  in  condemnation  proceedings,  1150. 

excessive  d.  for,  1334. 
II. — On  Chattels 

exemplary  d.  for,  351,  352.    See  Convebsion. 

by  public  officer,  d.  for,  564. 
III. — On  Land 

on  land,  4Si,  88,  92,  107o,  n. 
prospective  d.  for,  92. 

new,  for  each  day's  neglect,  88. 

avoidable  consequences  of,  214. 
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TBESPASS— Continued. 

exemplary  d.  for,  350,  361,  373,  930. 

none  if  accidental  or  in  belief  of  right,  363. 

mitigation  of,  384. 

to  try  title,  905. 

for  mesne  profits,  905. 

d.  for,  in  action  for  mesne  profits,  910. 

form  of  action  for,  923. 

actual  loss  recoverable,  923. 

single  or  continuing,  924. 

entire  d.,  when  recoverable,  924a. 

to  what  time  d.  are  recoverable,  924. 

presumption  of  continuing  wrong,  924. 

by  excavation,  925. 

by  loss  of  support,  925. 

recovery  for,  by  special  owner,  926. 

consequential  d.  for,  927. 

inevitable  loss,  928. 

aggravation  of  d.  for,  929. 

treble  d.  for,  930. 

right  of  action  for,  931. 

possession  indispensable,  931. 

measure  of  d.  for,  932. 

certainty  of  loss  by,  932. 

remote  d.  for,  932. 

d.  for  destruction  of  trees,  933. 

where  value  enhanced  by  defendant's  labor,  934. 

d.  for  removal  of  minerals,  935. 

measure  of  recovery  between  co-owners,  936, 

d.  for  destruction  of  crops,  937. 
of  fences,  938. 

removal  of  soil,  939. 

injury  to  mill-streams,  940. 

diversion  or  obstruction  of  water,  941. 

flooding  land,  942. 

removal  of  chattels,  943. 

destruction  of  house,  944. 

interruption  of  easement  of  light,  944. 

removal  of  sidewalk,  944. 

removal  of  fixtures,  944. 

malicious  ouster,  944. 

illegal  distraint,  944. 

right  of  distraint  of  cattle  d.  feasant,  945. 

no  recoupment  in  action  for,  1042. 

conversion  of  action  for,  into  condemnation  proceeding,  in  Minnesota, 
1151. 
TRESPASSER  on  land  without  title  cannot  recover  in  eminent  domain  proceed- 
ings, 1154a. 
TRESTLE,  replacement  of,  by  embankment,  1109. 

substitution  of,  for  embankment,  1152. 
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for  elevated  road,  where  new  burden  on  street,  1152a,  n. 
TRIAL,  by  battle,  15. 

later  modes  of,  13. 

by  ord6al,,.li.     • .  j    ■ 

by  compurgators,  16. 

by  wager  of  law,  16. 

by  jury,  17. 

by  witnesses,  17. 

d.  accruing  subsequeAtly  to,  not  cause  of  action,  84,  85. 

date  of,  1151. 
TROPLONG,  jtis  civile  and  equilas,  1315  n. 
TROUBLE,  indemnity  against,  795. 
TROUSSEAU,  failure  to  furnish,  45  n. 
TROVER,  object  is  to  obtain  money  judgment,  4. 

offer  of  reparation,  does  not  reduce  d.  in  action  of,  53. 

interest  in  action  of,  in  England,  289. 

common  form  of  action, for  a  conversion,  492. 

distinction  between,  and  replevin,  628. 

recoupment  in  action  of,  1042,  1044.    See  Conversion. 
TRUCK  GARDENING,  adaptability  of  land  for,  11716. 
TRUNK,  consequences  of  delay  in  delivering,  856a. 
TRUSTEE.    See  Garnishee. 

recovery  by,  76. 

cannot  retain  money  for  expense  of  litigation  without  statute.  229. 

entitled  to  interest  on  advances,  304. 

interest  payable  by,  311a. 

mingling  trast  funds  with  his  own,  liable  to  interest,  311c. 

when  liable  to  compound  interest,  344. 

recovery  by,  on  policy  of  insurance,  725. 

d.  on  bond  to  indemnify,  806. 

d.  against,  for  selling  land  without  authoritj',  1011. 

debt  from  beneficial^'  set  off  in  action  by,  1031. 

d.  against,  for  breach  of  trust,  1256^. 
TRUSTEE  PROCESS,  interest  when  suspended  by,  341. 

set-off  in,  1031.     . 
TRUTH,  belief  in,  as  affecting  d.  for  defamation,  448c. 

rumor  of,  as  mitigation  of  d.  for  slander  or  libel,  451. 

of  defamatory  words  as  mitigation  of  d.,  452. 
"TUG,  expense  of,  in  admiralty,  589. 
TUITION,  payment  in  advance  whether  penalty,  414. 
TUITION  FEE,  recovery  of,  612. 
TUNNEL,  profits  of  contract  to  construct,  614  n. 

under  street,  1116. 
TURF,  destruction  of,  by  straying  cattle,  226d,  n. 

d.  for  destruction  of,  937a. 
TURNING  surface  water  on  land,  1123  n.,  Umd. 
TURNPIKE,  failure  .to  complete  at  agreed  time,  187. 

construction  of  railroad  across,  is  taking  by  eminent  domain,  1152a,  n. 

making  of,  free  from  tolls,  1171(i. 
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taken  for  highway,  1171d. 

taking  of,  1173. 

condemnation  of,  1173. 
TURNPIKE  COMPANY,  value  of  interest  in  land  taken,  1156. 

impairment  of  value  of  franchise,  1173. 
TAVELVE  TABLES,  d.  in,  24  n. 

UBI  JUS  IBI  REMEDIUM,  97. 

ULTRA  VIRES  act,  liability  of  city  for,  1110  n. 

UNAUTHORIZED  acts,  1110. 

agent,  d.  against,  835-838. 

d.,  redress  of  property  ovraer  for,  1110. 

sale,  d.  for,  821. 

suit,  d.  for,  839,  938. 
UNCERTAIN,  nature  of  business,  182o. 

value  of  future  crop  is  not,  624. 

share  of  profit,  compensation  by,  669. 
s  profits,  no  recovery  for  loss  of,  889. 

d.    See  Certainty  op  Pkoop. 

stipulation  in  liquidation  of,  416. 

no  compensation  for,  in  admiralty,  589,  593. 
on  statutory  bond,  680. 
UNCERTAINTY  of  profit  m  case  of  fluctuating  cost  of  performance,  036^,  636fc. 
UNCHASTITY,  d.  for  defamation  by  charge  of,  448c. 

of  daughter  as  mitigation  of  d.  for  seduction,  476. 

for  personal  injury,  488. 

charge  of,  as  aggravation  of  d.  for  breach  of  promise  of  marriage,  640. 

of  plaintiff  as  mitigation  of  d.  for  breach  of  promise  of  marriage,  641. 
UNCLE,  d.  for  failure  to  deliver  message  announcing  sickness  or  death  of,  8946. 
UNCONSCIONABLE  AGREEMENTS,  606c. 
UNDEFILED  MARRIAGE,  recovery  by  husband  for  loss  of,  48. 
UNDERGROUND  water,  interference  with,  1096. 
UNDER-LET,  d.  for  breach  of  covenant  by  lessee  not  to,  999fc. 
UNDERMINING  of  house  by  rains,  1164. 
UNDERTAKING,  statutory  action  on.    See  Bond. 

given  under  a  statute,  d.  on,  680. 

on  granting  restraining  order,  d.  upon,  685. 
UNDERWRITERS,  abandonment  to,  on  total  loss,  710. 

UNDUE  INFLUENCE  as  ground  for  setting  aside  verdict  for  exemplary  d..  388. 
UNFORESEEN  DAMAGES,  1082. 

UNFOUNDED  SUIT,  expenses  of,  when  recoverable  on  indemnity  bond,  803. 
UNINTELLIGIBLE  MESSAGE,  d.  for  failure  to  transmit,  890. 
UNION  LABEL,  liquidated  d.  on  breach  of  contract  not  to  use,  415,  416. 
UNION  MEN,  liquidated  d.  on  breach  of  contract  not  to  employ,  415,  416. 
UNITED  STATES,  interest  on  claim  against,  338. 

Fifth  Amendment  to  Constitution  of,  1107. 

general  conclusions  on  eminent  domain  in,  1123. 
UNITED  STATES  TREASURY  NOTES,  269. 
UNITS  OF  VALUE  in  United  States,  268. 
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UNJUST,  liquidation  of  d.  must  not  be,  407. 
UNLADING,  d.  for  delay  in,  867, 
UNLAWFUL  business,  injury  to,  1826. 

use  of  right  of  way,  1110  »i. 

entry,  compensation  recoverable  on  taking  by  eminent  domain,  after, 
1159. 

use,  value  for,  1171a. 

original  entry,  1175. 

entry  to  construct  reservoir,  1175. 
UNLIQUIDATED  claim,  may  be  subject  of  recoupment,  1047. 

d.,  what  are,  1031. 

d.,  cannot  be  set  off,  1031. 

demands,  interest  on,  299,  300,  312-315. 
UNNECESSARY  improvements,  no  allowance  for,  917. 
UNREASONABLE,  liquidated  d.  must  not  be,  407. 
UNSEAWORTHINESS,  division  of  loss  caused  by,  578. 
UNSIGHTLINESS,  1149  n. 

of  railroad  construction,  1121. 
UNUSUAL  noises,  on  railroad,  1110  n. 
UNWHOLESOME  results  of  nuisance,  d.  for,  948. 
UTAH,  d.  for  operation  of  railroad  in,  1123. 
USAGE,  interest  on  partnership  account  by,  310a. 
USE  of  goods,  special  notice  of,  164. 

of  machinery,  notice  of,  165. 

for  material,  notice  of  special,  166. 

special,  notice  of,  167. 

for  funds,  notice  of,  168. 

for  information,  notice  of,  169. 

of  net,  loss  of,  171a,  n. 

of  a  machine,  171b. 

of  land,  d.  for  obstructing,  184. 

of  road  or  bridge,  loss  of,  187. 

of  business  premises,  189. 

of  personal  property,  loss  of,  195. 

of  a  vessel,  loss  of,  196. 

of  chattels,  d.  for  loss  of,  435. 

d.  for  loss  of,  435a. 

value  of,  not  recoverable  in  actions  for  conversion,  493a. 

conversion  by  wrongful,  494. 

in  replevin,  537. 

d.  for  loss  of,  during  detainer  of  goods,  565a. 

of  vessel,  loss  of,  by  collision,  593. 

of  building,  loss  of,  by  improper  construction,  644. 

loss  of,  for  delay  in  construction  of  building,  645. 

of  attached  property,  d.  for  loss  of,  682. 

of  land,  compensation  for  loss  of,  on  injunction  bond,  685a. 

of  business  premises,  recovery  for  loss  of,  on  injunction  bond,  685fe. 

of  mill,  d.  for  loss  of,  685/. 

of  building,  recovery  for  value  of.  pending  injunction,  685/. 

of  property,  loss  of,  by  reason  of  injunction,  685ft. 
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USE — Continued. 

of  land  pending  appeal,  recovery  for,  688a. 

of  property,  loss  of,  by  replevin,  689o. 

of  property,  of  which  delivery  is  delayed,  recovery  of  compensation  for, 
742. 

of  warranted  machine,  d.  for  loss  of,  767. 

of  premises,  recovery  for  loss  of,  by  disrepair,  991. 

appropriation  of  private  property  for  public,  1077. 

of  streets,  1108  n. 

granting  of  property  for  pubUc,  by  deed,  1109. 

of  property  taken,  change  of,  1109. 

before  condemnation,  d.  for,  1109. 

unlawful,  or  right  of  way,  1110  n. 

of  property,  interference  with  beneficial,  1114 

destruction  of  beneficial,  by  physical  interference,  1116. 

of  land  taken  for  other  purposes,  1116. 

of  land,  deprivation  of,  1117. 

of  property,  deprivation  of,  1121. 

d.  for  more  injurious,  1152  n. 

application  of  land  taken  to  other,  1152  n. 

of  track,  basis  of  compensation  for,  1150. 

of  track,  acquisition  of,  1150. 

unreasonable,  of  adjacent  land,  1149a. 

of  spring,  loss  of,  1164. 

interference  with  public,  11666. 

of  land,  pecuhar  mode  of,  1171. 

of  property  as  summer  residence,  1171c. 

value  of,  537. 

for  future,  253. 

for  special,  252,  1018. 

for  unlawful,  1171a. 

of  money,  interest  is  value  of,  282. 

of  premises,  value  of,  908. 

of  property,  value  of,  435a. 

of  vessel,  value  of,  2436. 

of  water,  value  of,  941. 
USE  AND  OCCUPATION,  mterest  on  amount  recovered  for,  307. 

action  for,  999e. 

recoupment  in  action  for,  1057. 
USEFULNESS  of  life,  compensation  for  loss  of,  485. 
USELESS,  recovery  for  breach  of  contract  which  would  have  teen,  619. 
USER,  injury  caused  by,  1090,  1098,  1102. 

prospective  d.,  from,  1102. 

of  railway,  loss  from,  1105. 
USES,  two,  of  property,  1152a. 

USUAL  COURSE  OF  THINGS,  rule  of  Hadley  v.  Baxendale,  146n. 
USURIOUS  INTEREST,  recovery  by  surety  who  has  paid,  801. 
USURY,  what  is,  420. 

effect  of  recovery  back  of  payments  on  ground  of,  695a. 
USURY  LAWS,  cannot  be  evaded  by  stipulating  d.,  420. 
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VACANCY,  tenant  abandoning  lease  responsible  for,  999/. 
VACATION  of  injunction,  effect  of,  on  recovery  on  bond,  685. 
VACATING  injunction,  recovery  on  bond  for,  685o. 
VALUATION  of  property,  in  contract,  420a. 
whether  enforced,  417. 
of  goods  in  writ  of  replevin,  effect  of,  532. 
not  common  in  policy  of  fire  insurance,  720. 
VALUE,  higher  intermediate.    See  Higher  Intermediate  Value. 
under  eminent  domain  statutes.    See  Eminent  Domain. 
I. — In  General 

compensation  for  permanent  diminution  in,  40. 

what  is,  242,  244. 

commonest  test  of  real  value,  243. 

market,  not  conclusive,  243. 

fundamental  rule  of,  243. 

not  dependent  on  intended  user  or  price,  143o. 

market,  244. 

market,  how  determined,  245. 

in  nearest  market,  246,  739. 

cost  of  transportation,  whether  included,  247,  247. 

as  affected  by  contingencies  of  saving  property,  246. 

allowance  of  profit,  when  made,  247. 

wholesale  or  retail,  248a,  722. 

artificially  enhanced,  24.9,  265. 

fictitious,  249. 

none  in  market,  250. 

adoption  of  new  standard  of,  268. 

when  estimated,  434. 

when  to  be  estimated,  upon  countermand  of  purchase  or  sale,  758. 

where  estimated,  344,  738. 

cost  of  production  does  not  measure,  495. 

usually  equals  market  value,  495 

where  to  be  estimated,  496. 

when  to  be  estimated,  497. 

property  increased  in,  by  defendant,  499. 

how  affected  by  a  contract  for  sale,  506. 

in  replevin  writ,  whether  conclusive,  532. 

increased  by  labor  of  defeated  party,  whether  recoverable  in  replevin, 

532. 
depreciation  of,  in  replevin,  536. 
stated  in  receipt,  whether  conclusive  on  receiptor,  567. 
depreciation  in,  recoverable  on  collision,  592. 
fluctuations  in,  during  contract  period,  636j,  636A;. 
recoverable  when  no  price  fixed,  750. 
d.  for  breach  of  warranty  of,  763. 
deterioration  in,  from  failure  to  transport,  843. 
time  of  estimating,  847,  1018. 
means  net  value,  909. 
market,  of  land,  1081. 
diminution  in,  due  to  compulsory  ejectment,  1083. 
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estimate  of,  1085. 

of  abutting  land,  depreciation  in,  owing  to  running  trams  on  street,  1102. 
rise  in,  benefits  through,  1103. 
market,  depreciation  in,  1121. 
increase  of,  from  raihoad,  1122. 
market,  difference  in,  1149. 
of  water,  diminution  in,  1149  n. 
of  homestead,  diminution  in,  1149  n. 
enhanced,  1162. 
market,  difference  in,  1163. 
depreciation  in,  1163. 
market,  depreciation  in,  1164. 
of  particular  portion,  11656. 
rental,  loss  of,  1165c. 

in  condemnation  proceedings,  elements  of,  1171. 
elements  of,  1171. 
test  of  element  of,  1171. 
market,  enhancement  of,  1171. 
rental,  1171c, 
market,  rule  of,  1171c. 
cash,  definition  of,  1171(2. 
market,  what  is,  1171e. 
market,  land  without,  1171e. 
market,  without  improvement,  1171e. 
includes  franchises,  1173. 
additional,  due  to  connections,  1173. 
as  affected  by  previous  entry,  1174. 
enhanced,  compensation  based  on,  1174. 
enhanced,  when  allowed,  1176. 
enhancement  of,  by  private  road,  1178. 
market,  implies  non-compulsory  sales,  1179. 
II. — Fob  What  PrraposE 

special,  for  a  particular  use,  252. 

possible  future  use,  253. 
actual,  includes  potential,  1085. 
of  lands  for  all  profitable  uses,  1085. 
of  tract  for  any  purpose,  11496. 
for  legitimate  purposes,  1171a. 
for  special  purpose,  11716. 
for  special  use,  252,  531,  1018. 
for  unlawful  use,  1171a. 
potential,  included  in  actual,  1085. 
includes  every  possible  use,  1171. 
does  not  mean  value  for  railroad  purposes,  1171. 
sellmg,  1101,  1164. 
to  owner,  1081,  1171e. 
peculiar,  to  the  owner,  251. 
sentimental,  pretium  affectionis,  251a. 
of  land  as  abutment  for  bridge,  1171e. 
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for  bridge  site,  1171e. 

for  buildings,  1171b. 

for  church  purposes,  11716. 
for  city  lots,  11716. 
for  purpose  of  condemnation,  1171e. 
for  farm,  11716. 
market,  for  franchises,  inid. 
of  lots  for  market  gardening,  11716. 
of  property  for  power  house,  11716. 
for  railroad  purposes,  1171,  1171e. 
of  property  as  "reservoir  site,"  1171e. 
actual,  forresidential  purposes,  1171c. 
of  land  for  school  piu:poses,  1081. 
for  sale,  1101,  1164. 
of  land  for  track  connection,  11716. 
III. — Value  op  Particular  Things 
affidavits,  531. 
antique  paintings,  822  n. 
I         bank  shares,  1171<i. 
bills,  256,  695. 
board,  1304. 
bonds,  257. 
buUding,  998,  1168,  11716,  1302. 

in  situ,  d.  for,  936a. 
cargo,  596,  712,  714,  717. 

at  the  place,  175. 
chattels,  433. 
checks,  256. 
chose  in  action,  256. 
clothing,  251,  873. 
construction,  1302. 
contract  right,  609. 
corporate  stock,  257. 
crop,  633e. 

growing,  434,  937. 

mature,  191. 

immature,  937. 

whether  conjectural,  768. 
custody,  553,  554. 
documents,  261. 
farm  land,  1163. 
fence,  531,  938. 
fixtures,  254a,  433,  944,  990a. 
foreign  money,  273-275. 
franchise,  mid,  1173. 
freight,  712,  713. 

future  accumulations,  to  be  estimated  as  of  time  of  verdict,  574o. 
game-cocks,  432a. 
good-will,  254,  1083. 
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VALUE — Continued. 

goods,  how  determined,  495. 

where  to  be  estimated,  496. 

when  to  be  estimated,  497. 

bearing  of  cost  of  replacement  upon,  735a. 

in  replevin,  when  to  be  estimated.  533. 

carried,  what  is,  844. 

failure  to  disclose,  844. 
limitation  of,  851. 

injured  by  carrier,  time  of  estimating,  852. 

lost  by  carrier,  place  of  estimating,  845,  846. 
when  to  be  estimated,  847. 

manufactured,  recoverable  on  breach  of  contract  to  take,  752 

Bold,  when  estimated,  737. 
where  to  be  taken,  738. 
gown,  8736. 
grates,  998. 
gravel,  1166c. 
guano,  596. 
half-breed  scrip,  531. 
homestead,  1171c. 
household  goods,  251. 
ice,  9356. 

illegal  and  noxious  property,  265. 
information,  892. 

labor  and  materials,  effect  of  fluctuation  in,  during  performance  of  con- 
tract, 636j,  636m. 
land,  253,  1018,  1080,  1162. 

subject  to  easement  or  other  hindrance  to  use,  243c. 

decrease  in,  pending  appeal,  688a. 

negligent  report  by  agent  as  to,  829. 

for  all  profitable  uses,  1085. 

as  damaged,  1175. 
lease,  1157. 
life,  263. 

not  calculable  in  money,  729. 
machinery,  531,  640. 
mantels,  998. 
medical  Berenices,  171a,  n. 
mill-site,  1018. 
money,  264,  266  et  seq. 
municipal  bond,  257. 
notes,  256,  695. 
noxious  property,  265. 
paintings,  822  n. 
patent  rights.    See  Patents. 

premises,  recovery  for  diminution  of,  by  nuisance,  948. 
policy  of  insurance,  259,  623,  730. 
portrait,  251a. 
property  by  what  affected,  1151. 
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in  process  of  manufacture,  248. 

converted,  495-499. 

severed  from  the  freehold,  500-504.    See  Severance  prom  Free- 

HOIJ>. 

replevied,  531. 

recoverable  on  replevin  bond,  689a. 
when  estimated  on  replevin  bond,  690. 

wrongfully  attached,  565. 

when  taken  in  action  on  attachment  bond,  682. 

lost  by  fire,  722. 

insured,  722. 
reservoir,  1080. 

reversionary  interest,  1084,  1085. 
sealed  instruments,  260. 
securities,  258. 
services,  255,  1303. 

immaterial  where  contract  fixes  price,  664. 
shares  of  stock,  257,  1171d. 
sheep,  170a,  n. 
sleigh,  1302, 
stone,  1166c. 
streams,  1085. 
time,  255. 

of  a  business  man,  181. 

lost  by  delay  in  transporting  passenger,  863. 
title  deeds,  262. 
use,  196. 

of  land,  685a,  999e. 

mesne  profits  measured  by,  907,  908. 

allowance  for,  during  period  of  delay  in  conveying,  1021a. 

of  leased  premises,  984,  988. 

of  machine,  735c. 

of  premises,  908,  948. 

of  property,  537,  742. 

of  road,  187. 

of  vessel  or  vehicle,  243b. 
vessel,  595,  712,  717. 
vouchers  and  affidavits,  531. 
wild  land,  1163. 
yam,  534. 
IV. — ^Evidence  and  Proof 

how  determined,  245,  433,  495. 
market,  how  to  be  proven,  1171e. 
found  by  jury  without  evidence,  1171o. 
evidence  of,  495. 
rental,  evidence  of,  1171o. 
presumption  of.    See  Presumption. 
of  services,  evidence  of,  664a. 

cost  as  evidence  of,  6556. 
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of  wife,  may  be  fomid  by  jury  on  own  knowledge,  486a. 

opinions  on,  1171c,  1294. 

of  land,  evidence  of,  1295. 

of  lease,  evidence  of,  1295. 

of  chattels,  1296. 

evidence  of  average,  1296. 

price  received  at  auction  as  evidence  of,  762. 

offer  to  sell  as  evidence  of,  1299. 

sale,  1298. 

resale,  7356,  1018. 

price  lists,  1299. 

market  quotations,  1299. 

inventories  and  appraisals,  1299. 

presumption  as  to,  1300. 

estoppel  as  to,  1301. 

of  construction,  evidence  of,  1302. 

of  services,  1303. 

of  board  and  care,  1304. 

of  business,  1304. 
VALUED  POLICY  of  marine  insurance,  711,  713. 

none,  of  fire  insurance,  720. 

of  insurance  against  fire,  722a. 

life  insurance  is,  729. 
VAPORS,  noxious  and  offensive,  1166(i. 
VARNISH,  d.  for  breach  of  warranty  of,  766. 
VASES,  value  of,  822  n. 

VAT,  d.  for  breach  of  contract  to  construct,  614  n. 
VEHICLE,  jumping  from,  causing  injury,  43ft,. «. 
VENDEE.   jSee  Sales  op  Chattels. 

entitled  to  full  d.  under  contract  of  purchase,  70. 

recovery  by,  79. 

in  possession  sues  a  stranger,  80a. 

in  possession,  recovery  by,  on  fire  policy,  725. 

liability  of,  for  go'ods  partly  delivered,  734,  743. 

need  not  replace  himself  in  market,  741. 

of  goods,  failure  of,  to  complete  .purchase,  753  et  seq, 

notice  of  non-performance  by,  ineffectual,  758. 

of  land,  recovery  by,  927. 

measure  of  d.  against,  1023  et  seq. 
d.  against,  for  failure  to  take  title,  1023. 
VENDOR,  no  recovery  for  injury  to  freehold  by,  70. 

of  land,  recovery  by  unpaid,  on  policy  of  insurance,  725, 
from  what  time  entitled  to  mesne  profits,  912. 
measure  of  d.  against,  1001  et  seq.    See  Sales  op  Land. 
on  failiu-e  of  title  liable  only  for  nominal  d.,  1001-1011. 
unless  he  knows  that  he  has  no  title,  1011. 
or  is  guilty  of  misconduct  or  fraud,  1009,  1010. 
where  breach  is  not  caused  by  defect  in  title,  1007. 
where  he  expressly  contracts  for  good  title,  1008, 
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where  consideration  is  advanced,  1014, 

actions  by,  1023  et  seq. 

recovery  of  expenses  by,  1025. 

of  chattels,  d.  against,  734  et  seq. 

market  value  measures  d.  against,  734. 
VENDOR'S  LIEN,  recoupment  in  action  to  enforce,  1052. 
VERBAL  notice,  allowed  to  change  the  rule  of,  160. 
VERDICT  does  not  create  right  to  d.,  5. 
interest  on  before  judgment,  335. 
for  exemplary  d.,  on  what  grounds  set  aside,  388. 
only  one,  against  joint  tort-feasors,  431. 
excessive,  in  statutory  action  for  death,  582. 
right  of  resale  of,  where  price  not  paid,  755. 
mesne  profits  recoverable  to  time  of,  913. 
recoupment  after,  1075. 
in  excess  of  amount  due,  1259. 
plaintiff  may  remit  excess  when,  1259. 
cannot  be  increased  by  award,  1281. 
form  of,  in  action  for  money,  1283. 
form  of,  1284. 

evidence  of  amount  of  former,  1308. 
formerly  found  on  jurors'  knowledge,  1316. 
against  weight  of  testimony,  1319. 
founded  on  conflicting  testimony,  1319. 
modifications  of,  1319. 
perverse,  1319. 

based  on  erroneous  measure  of  d.,  1323. 
allowable  methods  of  arriving  at,  1324. 
power  of  court  to  set  aside  as  excessive,  1325^. 
motion  to  set  aside,  how  made,  1329. 
remission  of  excess  of,  1330. 
may  be  set  aside  as  inadequate,  1368. 
VERMONT,  rule  in,  for  interest  on  judgment,  334. 

recovery  on  contract  in,  after  abandonment  of  performance,  661. 
rule  in,  for  recoveiy  by  infant  after  repudiation  of  contract,  663. 
recovery  of  higher  intermediate  value  of  goods  sold,  745,  746. 
rule  in,  for  d.  on  breach  of  warranty,  962. 
for  failure  to  take  title  to  land,  1023. 
constitutional  provisions  as  to  benefits  in,  1148. 
VESSEL,  arrested,  35. 

injured  by  fire,  67a. 

contract  to  supply  rigging  for,  157. 

failure  to  furnish,  194. 

loss  of  use  of,  196. 

partially  completed,  contract  to  build,  205  n. 

avoidable  consequences  on  failure  to  furnish  freight  for,  211, 

d.  for  injury  to,  214. 

d.  for  wrongful  libel  upon,  214. 

expense  of  raising  and  repairing,  22Qd. 
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value  of,  2436,  595. 

value  of  stranded,  246. 

value  of  use  of,  593. 

d.  for  false  representations  as  to  age  of,  441. 

d.  for  converting,  before  completion,  499. 

sharing  of  loss,  from  collision,  587. 

expenses  of  raising,  in  admiralty,  589. 

d.  for  failure  to  provide  cargo  for,  608. 

profits  of  contract  to  construct,  614  n. 

breach  of  contract  to  insure,  623. 

subject  of  marine  insurance,  709. 

recovery  for  injmy  to,  on  marine  policy,  714. 

valuation  of,  for  general  average,  717. 

one  of  the  interests  in  jeopardy  on  voyage,  717 

contribution  of,  to  general  average,  717. 

d.  for  fraud  in  sale  of,  777. 

d.  for  delay  in  lading  or  unlading,  851,  857. 
VEXATION,  no  compensation  for,  42. 

without  physical  inconvenience,  no  recovery  for,  46a. 

for  loss  of  thing  expected,  46o. 

d.  not  recoverable  for,  against  telegraph  company,  894d. 
VEXATIOUS  SUIT,   no   recovery  for,  in   cases   of   contract,  beyond  costs, 

232. 
VEXATIOUSLY  WITHHELD,  interest  on  money,  294. 
VIADUCT  in  street,  1115. 

building  of,  1121  n. 

building  approach  to,  across  street,  1109  n. 

impairing  access,  1121. 
VIBRATION,  d.  from,  1121,  1123  n.,  1165a. 

caused  by  passing  trains,  1098. 

during  construction,  1098. 

from  operation  of  railroad,  1120,  1123. 
VIEW,  obstruction  of,  1121,  1165. 
VINDICTIVE  DAMAGES.    See  Exemplary  Damages. 
VINES,  breach  of  contract  to  plant  on  land,  620  n. 
VIRGINIA,  rule  in,  for  d.  on  breach  of  covenant  of  warranty,  959. 
for  failure  to  convey  land,  1009. 

constitution  on  d.  to  property,  1123. 

constitutional  provisions  as  to  benefits  in,  1148. 
VIVA  PECUNIA,  10. 

VOID  CONTRACT,  recovery  for  Ber\ices  rendered  under,  673c. 
VOLUNTARY  agents,  812. 

service,  recovery  for,  673d. 
VOTE,  d.  for  refusal  to  accept,  562. 
VOUCHER,  value  of,  261. 
VOYAGE,  WHALING,  loss  of  profits  of,  193. 

WAGER  OF  LAW,  trial  by,  16. 

when  abolished  in  England,  16  n. 
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WAGES,  action  for,  90,  106,  665. 

average  earnings  expressed  in,  180. 

forfeiture  of,  on  leaving  without  notice,  whether  a  penalty,  407. 

recovery  for  loss  of,  in  admiralty,  589. 

necessarily  paid  during  delay  in  construction,  642. 

how  far  recoverable  after  breach  of  contract  of  emplojTiient,  665. 

forfeiture  of,  by  leaving  employment,  668. 
for  improper  service,  674. 

paid  on  account  of  injunction,  recovery  of,  685e. 

of  crew  during  repairs,  not  included  in  estimating  constructive  total  loss, 
711. 

payment  of,  during  disability,  does  not  diminish  recovery  on  accident 
policy,  731. 

compensation  for  loss  of,  through  failure  to  transport  goods,  843. 

recoupment  in  action  for,  1042,  1064,  1066. 
WAGONS,  value  of,  251. 
WAIVER  of  full  performance  of  contract,  636. 

of  tort,  recovery  upon,  654. 

of  delivery  of  goods,  742. 
consequences  of,  743. 
WALL,  contract  to  build,  209,  631,  647c,  n.,  993. 

d.  by  falling,  whether  recoverable,  on  insurance  policy,  723a. 

d.  for  allowing  to  overhang,  944. 

brick,  falling  of,  1164. 
WALLPAPER,  sale  of,  182o,  n. 
WANTON  WRONG,  exemplary  d.  for,  363. 
WANTONNESS,  exemplary  d.  for,  366. 
WAR,  when  payment  of  interest  suspended  by,  340c. 

delivery  of  goods  prevented  by,  847. 
WARD,  when  entitled  to  interest,  311d. 

expense  of  maintaining,  whether  deducted  from  recovery  on  guardian's 
bond,  692A;. 
WAREHOUSE,  affecting  light  of,  1104. 

facilities  of,  11716. 
WAREHOUSE  RECEIPTS,  time  when  value  of,  should  be  taken  in  action  of 
trover,  509. 

fraudulently  issued,  recovery  on,  703. 
WAREHOUSEMAN,  recovery  by,  76,  79. 
on  policy  of  insurance,  725. 

recoupment  in  action  by,  1066. 
WARRANT  of  government  for  payment  of  money,  interest  upon  after  present* 
ment,  302  n. 

for  payment  of  public  debt,  interest  upon,  337. 

for  interest,  interest  upon,  346. 

d.  for  detention  of  county,  539. 

d.  on  bond  for  failure  to  cancel,  692/. 
WARRANTED  seed,  191. 
WARRANTIA  CHARTAi,  952,  957. 
WARRANTS,  GENERAL,  liberal  d.  m  actions  arising  from,  350. 

213 
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WARRANTY  of  authority,  d.  in  action  for,  836. 

See  Covenant,  226e. 
WARRANTY  OF  CHATTEL,  759  et  seq. 
I. — In  General 

remedy  on  breach  of,  759. 

price  paid,  how  far  material  on  breach  of,  760,  761,  762. 
old  rule  as  to,  760. 
Louisiana  law  as  to,  762. 
measure  of  d.  on  breach  of,  761,  762. 
on  exchange  of  property,  762. 
avoidable  consequences  on  breach  of,  764. 
communication  of  disease  by  breach  of,  769. 
,  recovery  of  expenses  caused  by  breach  of,  772. 
effect  of  notice,  773. 

whether  rule  of  d.  on,  differs  from  that  in  case  of  fraud,  781. 
recoupment  for  breach  of,  1038,  1039,  1060,  1071. 
consequential  d.  on  breach  of,  162,  765. 
loss  of  crop,  191. 
of  resale  on  breach  of,  762. 
of  sub-contract,  770. 
of  expenses  of  litigation,  238,  773. 
interest  on  breach  of,  312  n.,  316. 
of  value  of  chattel,  763. 
of  quantity  of  chattel,  763. 
of  fitness  for  purpose,  164a,  766. 
unfitness  for  purpose,  766. 
of  title,  774. 

that  a  certain  sum  is  due,  776. 
II. — Of  Pabticular  Things 

animals,  760,  761,  762,  765,  766,  769,  772. 

apples,  771. 

boiler,  765. 

bonds,  763. 

canal-boat,  765. 

carriage-poles,  765. 

coloring  matter  for  ice-cream,  766. 

cows,  762. 

flour,  761. 

goods  to  be  shipped  abroad,  762,  770. 

to  be  sold  at  a  distance,  771. 

recoupment  for  breach  of,  1060. 
of  horses,  760,  761,  773. 
hay,  765. 

indorsements,  775. 
iron,  770. 
machinery,  breach  of,  2126. 

avoidance  of  loss  by  purchase  of  more  effective,  2260. 
machines,  767. 

material  foT  manufacture,  199,  766. 
merchandise,  771. 
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money  due  on  promissory  note,  776, 

oxen,  766. 

pianos,  770. 

picture,  773. 

pork,  764,  771. 

refrigerator,  766. 

seed,  191,  768. 

sheep,  765. 

slaves,  765,  772. 

stock,  763. 

tobacco,  762. 

varnish,  766. 
WARRANTY  OF  LAND,  the  ancient,  952. 

covenant  of,  20.5',  953. 

nominal  d.  for  breach  of,  953,  976. 

what  constitutes  breach  of,  956. 

actual  loss  necessary,  956. 

right  complete  on  eviction,  956. 

constructive  eviction,  956.   , 

proof  of  breach  of,  149. 

recovery  of  consideration,  957,  961. 
>'   improvements,  whether  excluded,  958,  959,  963  n.,  964  n. 

good  faith  required,  960. 

action  by  assignee,  961, 

recovery  of  value  in  England  and  New  England,  962. 

general  considerations  of  the  rules,  963. 

consideration,  how  proved,  964. 
parol  proof  of,  964. 

reduction  of  d.  by  after-acquired  title,  978. 

reasonable  expenses  of  perfecting  title,  979,  980. 
of  prior  litigation,  238. 

interest,  981. 

expenses  of  obtaining  or  defending  possession,  982,  983. 

recovery  for  loss  suffered  after  suit  begins,  86a. 

interest  in  action  for  breach  of,  316. 

recoupment  for  breach  of,  1053. 
WASHING  away  alluvial  deposits,  1120. 
WASHINGTON,  no  exemplary  d.  in,  at  common  law,  358. 

tenant  holding  over,  pays  double  d.  in,  999/. 

meaning  of  "damaged"  in,  1123. 

constitutional  provisions  as  to  benefits  in,  1143a. 
WASTE,  material  left  on  hand,  should  not  be  left  to,  213. 

interest  in  actions  of,  316. 

liquidated  d.  on  breach  of  bond  against,  395. 

caused  by  repudiation  of  contract,  may  be  recovered,  636a. 
'  recovery  for,  on  injunction  bond,  685a. 

of  land  pending  appeal,  688a. 

d.  for,  in  action  for  mesne  profits,  910, 

action  of,  950. 
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WASTE— Continued. 

d.  in  action  in  the  nature  of,  950. 
forfeiture  of  land  for,  950. 
treble  d.  for,  950. 
WASTE  LAND,  reclaiming  is  special  benefit,  1130. 
WATCH,  whether  baggage,  873  n. 

d.  for  breach  of  warranty  of  land  given  for,  965. 
WATER,  d.  for  diversion  of,  56,  99  n.,  189,  940,  941,  1107. 

nominal  d.  for,  100. 

interest  in  action  for  diverting,  31j6. 
accumulating,  prevented  from  flowing  off,  98. 
d.  for  obstruction  of,  189,  941. 
for  irrigation,  failure  to  supply,  205  n. 
injury  to  land  by,  2146. 

offer  to  supply  after  wrongful  cutting  out,  222. 
cost  of  pumping  off,  226d,  n. 
litigation  expenses  in  actions  for  setting  back,  233. 
d.  for  breach  of  contract  to  supply,  618  w.,  620  n. 

for  irrigation,  620  n.,  633e. 

for  making  ice,  999. 
breach  of  contract  not  to  furnish  in  competition,  632. 
d.  on  injvmction  bond  for  loss  of,  685c. 

recovery  of  expense  of  keeping  mine  clear  of,  on  injimction  bond,  685e. 
insurer  liable  for  d.  by,  723a. 
d.  by,  from  negligence  of  landlord,  990. 
intercepted  from  well,  1091. 
diminution  in  flow  of,  1096. 
underground,  interference  with,  1096. 
interference  with  flow  of,  1096. 
of  great  ponds,  taking  of,  1119. 
percolating,  cutting  off  from  spring,  1120  n. 
diminution  in  value  of,  1149  n. 
cutting  off  of,  1164. 
increased  liability  to  overflow  of,  1164. 
separation  of  grazing  land  from,  1165. 
taking  land  containing  spring  of,  1165. 
stagnant  pools  of,  1165. 
causing  sickness,  35  n. 
sewage,  1166d. 
surface,  1166d. 

escape  of,  prevented,  1116  n. 

throwing  on  property,  1117  n. 

d.  from,  1123. 

turning  on  land,  1123  n. 

obstruction  to,  1165. 

preventing  flow  of,  1166d. 
WATER  COMPANY,  no  recovery  for  mental  suffering  for  failure  by,  to  furnish 

water,  45o. 
WATER  COURSE,  obstruction  of,  85c. 

cannot  show  later  removal  of  obstruction,  66. 
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WATER  COURSE— Coreiwued. 

diverting  or  polluting  of,  91. 

d.  after  writ  for  diverting  or  polluting,  91. 
for  obstructing,  93. 

overflowing  of,  99  n. 

avoidable  consequences  on  obstruction  of,  214. 

d.  for  diversion  or  obstruction  of,  941. 
WATER  LEVEL,  raising,  on  land,  1116  n. 
WATER-PIPES,  bursting  of,  whether  cause  of  action,  33. 
WATER  POWER,  failure  to  supply,  189. 

d.  for  interference  with,  214. 

aid  in  development  of,  is  special  benefit,  1130. 

cost  of  substituting  steam  for,  1164. 

destruction  of,  1166d. 
WATER  PURPOSES,  land  taken  by  town  for,  11716. 
WATER-RIGHTS,  interference  with,  1120. 
WATER  WORKS,  d.  recoverable  for  failure  to  construct  properly,  608. 

breach  of  contract  to  build,  615  n.,  618  n. 

taking  of,  by  city  under  contract,  1173. 
WAY,  avoidable  consequences  of  obstruction  of,  215. 

substitution  of  another,  after  obstruction  of,  221a. 

reasonableness  of  avoiding  obstruction  of,  226to. 

bond  to  pay  for  right  of,  677. 

obstruction  of,  1116  n. 

laying  out  of,  1151  n. 

opening  new  road  across  right  of,  1167. 

laying  out  private  way  as  public,  1178. 
WEALTH  of  defendant,  exemplary  d.  aggravated  by,  385. 
cannot  be  shown  in  action  for  death,  584. 
in  action  for  seduction,  477. 
as  affecting  d.  for  criminal  conversation,  479. 
shown  in  action  for  breach  of  prpmise  of  marriage,  638. 

d.  for  libel  or  slander  aggravated  by,  445. 

d.  for  crim.  con.,  whether  aggravated  by,  480. 

of  plaintiff  does  not  aggravate  d.  for  libel  or  slander,  445. 

of  proprietor  of  newspaper  does  not  aggravate  d.,  445. 

of  parties,  d.  how  affected  by,  in  action  for  seduction,  475. 
affecting  d.  for  defamation,  445. 
does  not  affect  compensatory  d.,  490. 
as  affecting  exemplary  d.,  490. 

of  wife,  whether  admissible  in  action  for  criminal  conversation,  478. 

of  intended  husband,  compensation  for  loss  of,  638. 

d.  for  breach  of  promise  of  marriage  aggravated  by,  639. 
WEARING  APPAREL,  value  of,  251. 
WEATHER,  injury  by,  164. 

recovery  by  passenger  for  exposure  to,  867. 
WEIGHT  of  cattle,  compensation  for  shrinkage  in,  854. 
WELL,  plaintiff  to  be  employed  to  sink,  192. 

d.  for  breach  of  contract  to  lease,  607  n. 
to  drive,  616  n. 
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WEllr-Continued. 

to  dig,  618  re.,  647c,  n. 
to  sink  useless,  619. 
by  tenant  to  drill,  999fc. 

water  abstracted  from,  1091. 

water  intercepted  from,  1091. 

draining  of,  1112o,  n.,  1119. 

destruction  of,  1120  n.,  70. 

flooding  of,  1166(2. 
WERE,  the  Anglo-Saxon,  9. 

assessed  in  money,  by  Ethelbert's  law,  10. 
WEST  VIRGINIA,  doctrine  of  exemplary  d.  in,  358. 

meaning  of  "damaged"  in,  1123. 

constitutional  provisions  as  to  benefits  in,  1143a,  1144. 
WHARF,  value  of  land  for,  252  re. 

WHARFAGE,  charges  for  wharf  repairing  recoverable  in  admiralty,  589. 
WHARFINGER,  recovery  by,  on  policy  of  insurance,  725. 
WHEAT,  d.  for  conversion  of,  502. 

threshing  of,  164. 

neglect  of  agent  to  buy,  825. 

delay  in  transportation  of,  842. 

d.  for  failure  to  deliver,  844. 

error  of  telegraph  company  in  transmitting  price  of,  885. 

d.  for  wrongful  harvesting,  9356. 

d.  for  breach  of  agreement  by  tenant  to  leave  growing,  999fc. 
WHEELWRIGHT  WORK,  contract  payable  in,  280. 
WHISKY,  value  of,  includes  taxes,  722. 
WHOLESALE  VALUE,  248(i,  722. 
WIDENING  the  street,  1102,  1151. 

WIDOW  cannot  recover  for  injury  to  health  in  statutory  action  for  death  of  hus- 
band, 673o. 

recovery  of  compensation  by,  for  loss  of  support  by  death  of  husband, 
678. 

presumption  of  loss  to,  in  action  for  death,  584o. 
WIFE,  made  ill  by  malicious  arrest,  43ff. 

delay  in  delivery  of  medicine  causing  suffering  of,  43^,  n. 

anxiety  caused  by  separation  from,  47  re. 

compensation  for  loss  of  society  of,  48. 

d.  for  loss  of  consortium  of  husband,  48. 

recovery  by,  for  loss  of  consortium,  48. 

in  possession  of  husband's  land  recovery  by,  for  injury  to  freehold,  70. 

death  of,  from  eating  caitned  salmon,  164a. 

evidence  of  services  of,  171a,  re. 

recovery  of  husband  for  loss  of  service  of,  214a. 

husband's  recovery  for  injury  to,  486a. 

after  recovery  for  his  own  personal  injury,  85c. 

recovery  by  husband  for  loss  of  services  of,  578. 

d.  for  alienation  of  affection  of,  480a. 

recovery  by,  for  impairment  of  earning  capacity,  486. 

recovery  by,  for  death  of  husband,  578. 
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VflFB— Continued. 

np  recovery  for  loss  of  society  of,  in  statutory  action  for  death,  573o. 

separated  from  husband,  may  recover  for  his  death,  578. 

when  may  recover  expense  of  medical  aid,  226/. 

where  entitled  to  interest  on  money  used  by  husband,  305. 

exemplary  d.  for  harboring  or  enticing,  376. 

whether  husband  liable  in  exemplary  d.  for  tort  of,  382. 

personal  beauty  of,  cannot  be  shown  in  action  for  death,  580o,  n. 

d.  for  failure  to  deliver  message  announcing  sickness  or  death  of,  8945. 

verdict  for  enticing  away,  set  aside  as  excessive,  1328  n. 

See  Mabribd  WoMAif. 
WIGGLE8W0RTH  TABLES,  admissible  to  prove  duration  of  life,  1306. 
WILFUL  wrong,  exemplary  d.  for,  363. 

carrying  beyond  station,  372. 

trespass  by  cutting  trees,  d.  for,  934. 
WILD  LAND,  market  value  of,  1163. 

WIND,  recovery  on  injunction  bond  for  loss,  caused  by,  6855, 
WINE,  d.  for  sale  of,  below  authorized  price,  822. 
WIRE,  contract  to  barb,  608. 

d.  by  telephone,  1167  n. 
WISCONSIN,  rule  in,  where  trees  are  cut,  934o. 

constitutional  provisions  as  to  benefits  in,  1148. 

remission  of  excess  of  verdict  in,  1330. 
WITE,  the  Anglo-Saxon,  9. 

not  to  be  confounded  with  toere,  9. 
WITNESS,  must  testify  to  facts,  1290. 

pedigree,  1290. 

handwriting,  1290. 

state  of  affections,  1290. 

insanity,  1290. 

not  to  opinion,  1290. 

opinion  of,  on  value  of  property,  llTle. 

trial  by,  17. 
WITNESS  FEES,  229  n. 

what  may  be  recovered  as,  229  n. 
WOMAN  PHYSICIAN,  value  of  services  found  by  jury,  171a. 
WOOD,  recoupment  in  action  for  price  of,  1047. 

contract  allowing  half,  193. 

d.  for  setting  fire  to,  214. 
WOOL,  d.  for,  on  lambs  dropped  by  converted  sheep,  498. 

clipped  from  sheep  converted,  recovery  for,  639. 

neglect  of  agent  to  sell,  824. 

d.  for  delay  in  delivery  of,  856a. 
WORK,  interest  on  price  of,  308a. 

interest  on  imliquidated  claim  for,  312. 

power  to,  41a. 

breach  of  contract  to  do,  2125. 

d.  for  breach  of  contract  to  do,  614  n.,  615  n.,  618. 

upon  contract,  should  be  stopped  upon  repudiation,  636c. 

d.  for  injunction  against  doing,  685d. 
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WORK— Conimi^ed. 

d.  for  increased  cost  of  doing,  caused  by  injunction,  6$5f2. 

d.  for  interruption  of,  by  injunction,  685/. 

public,  negligently  done,  95. 

outside  contract,  recovery  for,  655. 
WORK  AND  LABOR,  interest  on  money  due  for,  308o. 

recovery  for,  653. 

debt  the  early  action  for,  675a. 
WORKMANSHIP,  recoupment  for  defective,  1067. 
WORKMEN,  failure  to  get  money  demanded  by,  153a. 

d.  for  lost  services  of,  by  injunction,  685(i. 
WORKMEN'S  COMPENSATION  ACT,  675o. 
WORKS,  public,  statutes  authorizing,  1077. 

sewage,  taking  of  lands  for,  1102. 
WORLDLY  POSITION,  compensation  for  prevention  from,  50. 
WORRY,  over  injury,  47  n. 

caused  by  separation  from  baggage,  47  n. 
WOUNDED  PRIDE,  compensation  for,  47. 

on  breach  of  promise  of  marriage,  637,  6386. 
WOUNDS  may  be  shown  to  jury,  1309. 
WRECK,  reduction  of  loss  by,  218. 

expense  of  viewing,  in  admiralty,  589. 
WRIST,  excessive  d.  for  breaking,  1349. 
WRIT,  d.  accruing  after  date  of.    See  Pkospective  Damages. 

interest  allowed  at  least  from  date  of,  317. 

valuation  of  property  in,  532. 

of  error,  interest  pending  proceedings  upon,  336. 
WRITS,  classification  of,  by  Lord  Coke,  96  n. 
WRONG,  d.  inferred  from  fact  of,  7. 

plaintiff  need  not  anticipate,  224. 

party  need  not  be  called  on  to  commit  in  avoiding  consequences,  225. 

exemplary  d.  for  wilful  or  wanton,  363. 
WRONGDOERS,  responsibility  for  entire  d.  on,  36a. 

apportionment  of  d.  between,  36a. 

joint.    See  Joint  Wbong  Doers. 
WRONGFUL  act  outside  statute,  1100. 
WYOMING,  doctrine  of  exemplary  d.  in,  359. 

constitutional  provisions  as  to  benefits  in,  1145. 

YACHT,  loss  of  use  of,  196. 

value  of,  243a. 

valuation  of,  in  contract,  420o. 
alue  of,  in  replevin,  534. 
YARD,  switching,  d.  to,  1121  n. 

street  across  raiboad,  1152a. 
YARN,  d.  for  conversion  of,  499. 
YEARS,  tenant  for,  may  recover  compensation  in  eminent  domain  proceedings, 

1154a. 
YIELD  of  crops,  1149  n. 

net,  of  city  property,  1179. 


